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PREFACE. 


The  rapid  multiplication  of  adjudications  in  the  vast 
domain  of  our  jurisprudence  relating  to  railroads  makes  it 
imperative  that  a  stricter  and  more  discriminating  judgment 
be  exercised  in  their  arrangement  and  publication  for  the  use 
of  the  profession  than  marks  any  set  of  annotated  cases  uow 
extant.  For  this  reason  the  origiQal  series  of  The  Amebican 
AND  English  Eailroad  Cases  is  now  succeeded  by  a  Neio 
jSeries,  constructed  upon  lines  which  will  facilitate  the  intro- 
duction of  features  absolutely  essential  to  secure  to  the  busy 
practitioner  the  best  service  of  current  case  law. 

Every  decision  of  all  the  courts  of  appellate  powers  in  the 
United  States,  England,  and  Canada,  bearing  upon  steam, 
street,  elevated,  electric,  cable,  and  underground  railroads 
will  be  preserved  and  made  readily  available  to  the  pro- 
fession. 

The  plan  comprises  the  reporting  in  full  of  such  of  the 
recent  cases  as  present  the  most  serviceable  discussion  of  the 
questions  of  law  under  each  subject,  followed  by  a  classified 
grouping,  in  harmony  with  the  line  of  cases  reported  in  full, 
of  abstracts  of  all  the  other  current  decisions  relating  to  the 
principles  of  law  presented  in  the  cases  given  in  full.  These 
two  groups  are  then  annotated  by  subjects,  and  the  questions 
elucidated  so  connected  by  catch-line  numbers  as  to  give  the 
searcher  instant  access  to  everj^  correlative  question  wherever 
presented  in  the  volume.  References  will  also  be  made  to 
the  volumes  in  the  original  series,  and  to  preceding  volumes 
in  the  present  series,  where  like  matters  are  discussed  and 
reported. 

The  annotations,  under  the  new  plan,  will  differ  from 
those  now  generally  in  vogue  in  several  important  respects. 
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They  will  not*  be  merely  a  running  digest  of  cases  upon  every 
point  that  by  an  elastic  judgment  can  be  linked  to  the  main 
proposition,  but,  while  giving  liberal  discussion  to  the  general 
question  in  hand,  they  will  be  sharply  confined  to  the  single 
matter  they  assume  to  elucidate.  In  other  words,  the  anno- 
tations will  be  governed  by  the  rigid  rules  adhered  to  by 
every  skilled  brief-maker,  and,  so  far  as  is  possible  in  a  work 
of  this  kind,  will  outline,  upon  each  point  presented,  a  logical 
and  practical  brief.  Not  only  will  the  practitioner  be  thereby 
saved  the  tiresome  labor  of  searching  through  a  mass  of 
erudition  to  find  the  single  item  he  requires,  but  every  point 
that  properly  relates  to  the  case  which  is  treated  will  stand 
out  clear  and  impressive,  subject  to  instant  identification. 

An  entirely  new  feature  in  legal  literature  of  this  class  will 
be  leading  articles,  annotatipus,  and  monographs  by  the  fore- 
most practitioners,  judges,  law  writers,  and  instructors  of  the 
countries  covered  by  the  series  upon  cases  presenting  unusual 
or  especially  important  points.  The  purpose  of  these  articles 
is  to  constantly  bring  to  the  vital  questions  of  current  case 
law,  with  which  the  bar  is  daily  dealing,  the  fresh  thought  of 
the  ripest  scholarship  and  the  widest  experience  in  the  pro* 
fession.  To  this  end  we  shall  secure  the  services  of  lawyera 
of  acknowledged  eminence,  whose  productions  mark  the  stand- 
ard of  legal  literature.  These  articles  will  be  the  uncontrolled 
work  of  the  authors,  the  only  directions  given  being  an  em- 
phatic request  that  they  prepare  such  an  article  as  they  would 
be  glad  to  have  access  to  in  preparing  for  trial  a  case  within 
the  principles  of  the  topic  they  discuss.  Our  subscribers  will 
thereby  receive,  in  addition  to  the  latest  cases  and  an  intelli- 
gent annotation  thereof,  a  practical  literature  of  the  living  law 
unsurpassed  by  that  furnished  by  any  law  magazine  in  the 
English  language. 

Features  which  have  become  standard  in  the  art  of  modern 
law-book  making  will  be  preserved  and  improved,  and  several 
original  details  of  treatment,  such  as  catchJiue  numbers,  with 
accompanying  page  references,  indicating  where  else  in  the 
volume  the  same  question  is  discussed  or  decided,  and  mar- 
ginal indices  to  facilitate  the  search   for  particular  points. 


together  with  other  details,  both  mechanical  and  of  the  sub- 
stance of  the  work,  which  experience  has  proven  to  be  of  great 
value  to  the  case-hunter,  will  add  to  the  completeness  of  the 
Series.  Bj  a  critical  examination  and  citation  of  the  work  of 
other  annotators,  pointing  out  the  excellencies  and  the  short- 
comings, we  shall  make  the  possession  of  any  set  of  annotated 
cases,  other  than  the  American  and  English  Bailroad  Cases, 
Old  and  New  Series,  unnecessary  and  superfluous  to  the 
lawyer  interested  in  railway  litigation. 

The  index  will  be  a  chief  feature  of  the  work.  It  will  not 
only  be  exhaustive  in  subject-matter,  gathering  under  every 
appropriate  head  each  point  made  in  the  principal  cases,  the 
abstracts,  and  the  notes,  and  fully  cross-referenced,  but  the 
index  lines  under  each  heading  will  be  grouped  in  a  logical 
and  scientific  manner,  as  well  as  under  an  alphabetical 
arrangement.  The  principal  words  in  the  index  lines  mate 
those  in  the  top  and  marginal  indices  on  the  page  of  the 
Tolumes,  and  in  the  headnotes  of  the  cases,  and  this  feature, 
together  with  the  index  numbers,  above  referred  to,  will 
promptly  bring  to  the  command  of  the  searcher  the  entire 
treatment  in  the  current  and  the  preceding  volumes,  of  both 
the  new  and  the  original  series,  of  the  point  in  hand.  Tables 
of  cases  reported,  and  of  cases  cited,  complete  the  serviceable- 
ness  of  the  work. 
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RAILEOADS  AS  ADDITIONAL  SEEVITUDE  TO 

STEEETS. 

J.  Newton  Fiero.* 

"  Few  questions  have  come  before  the  courts  in  this  genera- 
tion of  greater  practical  importance  or  involving  larger  pe- 
cuniary interests  than  those  growing  out  of  the  construction 
of  railways  in  city  streets.  Whether  such  streets  may,  under 
legislative  and  municipal  authority,  be  occupied  by  railroad 
tracks,  to  the  inconvenience  of  abutting  owners,  without  mak- 
ing compensation,  and  what  limitation,  if  any,  there  is  to  the 
legislative  power  over  streets  which  cannot  be  transgressed 
without  violating  the  legal  and  constitutional  rights  of  lot 
owners,  are  questions  which  have  excited  the  gravest  debate 
and  have  been  the  subject  of  the  most  careful  judicial  consid- 
eration."    (Judge  Andrews  in  Kane  Case,  125  N.  T.  175.) 

Judge  Dillon,  in  Municipal  Corporations,  concludes  his 
observations  on  this  subject  by  the  remark :  "  Whoever  shall 
read  with  attention  the  imperfect  outline  here  presented  of 
the  law  concerning  streets  and  cities,  will  be  struck  with  the 
seeming  uncertainty  of  the  line  which  defines  respective  rights 
therein  of  the  public  and  of  the  abutting  owners ;  nor  is  this 
merely  a  seeming  uncertainty  ;  it  is  real  and  substantial." 

Speaking  of  the  same  subject  in  Constitutional  Limitations, 

♦  J.  Newton  Fikro,  of  Albany,  K  Y.,  was  for  two  terms  President  of 
the  New  York  State  Bar  Association,  and  is  at  present  Chairman  of  its 
Committee  on  Law  Reform.  He  is  eminent  as  a  codifier  and  as  the  author 
of  valuable  works  on  practice  under  the  New  York  Code,  and  is  regarded 
as  a  man  of  wise  counsel  and  methods  in  law-reform  effort.  He  has  de- 
livered lectures  on  Practice  and  Procedure  in  Cornell  University  Liwv 
Sch(X)l,  Albany  Law  School,  and  elsewhere,  and  is  in  growing  demand  as 
a  lecturer  1x3 fore  State  and  National  Bar  Associations.  Mr.  Fiero  is  Chair- 
man of  the  Committee  on  Law  Reporting  of  the  American  Bar  Associa- 
tion, and  at  the  recent  reorganization  of  the  Albany  Law  School  was  made 
its  Dean. 
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page  681,  Judge  Cooley  says  :  "  It  is  not  easy  to  trace  a  clear 
line  of  authority  running  through  the  various  decisioiis  bear- 
ing upon  the  appropriation  of  streets  and  highways  to  the  use 
of  rlEiilroads  of  any  grade  or  species,"  and  Lewis  on  Eminent 
Domain  remarks  that  "  Decisions  of  different  courts  and  even 
of  the  same  courts  at  different  times  are  conflicting  and  irre- 
concilable." 

Bedfleld  on  Eailroads,  pages  816  and  829,  notes  that  Amer- 
lean  decisions  are  exceedingly  contradictory  as  to  right  of 
abutting  owners  to  compensation,  and  speaks  of  "the  singular 
vacillation  of  the  courts  on  this  subject." 

Borer  on  Bailroads  (page  515)  says  as  to  the  right  of  a  rail- 
road to  run  along  a  public  street  without  additional  compen- 
sation, American  authorities  differ  so  widely  that  it  is  impos- 
sible to  lay  down  any  positive  general  rule  of  law  upon  the 
subject. 

GENERAL  PRINCIPLES   APPLICABLE  TO   THE    SUBJECT, 

Certain  principles  are  of  course  well  settled.  An  easement, 
as  defined  by  Pingrey  on  Heal  Property,  section  129,  is  a 
privilege  which  the  public,  or  the  owner  of  adjacent  lands,  has 
in  the  lands  of  another,  and  by  which  the  servient  owner  is 
obliged  to  suffer,  or  not  to  do,  something  on  his  own  land  for 
the  benefit  of  the  public  or  the  dominant  owner.  It  is  con- 
ceded that  the  owners  of  lots  abutting  on  a  city  street,  even 
though  the  fee  is  in  the  municipality,  have  certain  rights  and 
privileges  in  the  nature  of  easements  which  constitute  prop- 
erty, and  of  which  they  may  not  be  deprived  without  just 
compensation.  (Egerer  v.  N.  T.  Central  &  Hudson  R.  R.  Co., 
130  N.  T.  108.)  Light,  air,  and  access  constitute  such  ease- 
ments (Pingrey,  sec.  155,  citing  Sperb  v.  Railroad  Co.,  137 
N.  T.  155). 

The  right  to  construct  and  operate  a  railway  over  a  street 
or  highway  is  a  franchise  which  must  have  its  source  in  the 
sovereign  power,  but  the  power  of  the  legislature  over  the 
subject  is  also  subject  to  the  limitation  that  the  franchise 
must  be  granted  for  public  and  not  for  private  purposes. 
This  is  the  rule  laid  down  by  Judge  Andrews  in  Fanning  v. 

Osborn,  102  N.  T.  Ul. 
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A  railroad  in  a  street  or  highway,  constructed  v^rithout 
authority  from  either  the  State  or  municipality,  is  a  nuisance 
{Am.  &  Eng.  Encyc.  Law,  vol.  23,  p.  1093).  It  can  only  be  au- 
thorized to  exist  by  virtue  of  a  franchise.  It  is  a  continuous 
obstruction  and  an  invasion  of  the  public  easement,  and  since 
the  public  has  the  right  of  free  passage  over  every  part  of 
the  street,  no  person  or  corporation  has  a  right  of  way 
superior  to  that  of  any  other  traveller  except  in  pursuance  of 
a  lawful  franchise  granted  in  the  exercise  of  sovereign  au- 
thority. (Booth  on  Street  Bailways,  sec.  315 ;  Fanning  v.  Os- 
born,  102  N.  Y.  441;  Am.  &  Eng.  Encyc.  Law,  vol.  23,  p. 
958.) 

This  power  has,  in  mafiy  instances,  been  hedged  about  by 
constitutional  provisions  prohibiting  the  grant  of  railway 
franchises  by  the  legislature  except  by  general  enactments. 
The  constitutions  of  Colorado,  Illinois,  Mississippi,  Missouri, 
and  New  York,  contain  such  limitations  by  which  the  legis- 
lature, which  would  otherwise  have  complete  control,  and 
might  authorize  the  occupation  of  any  street  by  a  railway 
company  without  the  consent  of  the  municipal  authorities,  is 
deprived  of  the  power  to  grant  special  franchises,  and  it  is 
lodged  by  virtue  of  the  same  instruments  in  the  several 
municipalities. 

In  Pierce  on  Bailroads,  page  247,  it  is  said  that  although 
**  A  municipal  corporation  cannot,  by  virtue  of  its  ordinary 
powers,  confer  a  franchise  on  individuals  or  a  private  corpora- 
tion to  lay  railroad  tracks  on  highways,  and  to  run  cars  upon 
them  and  receive  fares  from  passengers,  it  may  derive  the 
power  by  grant,  or  its  unauthorized  exercise  of  the  power  may 
be  ratified  by  statute." 

It  is  agreed  that  streets  are  intended  primarily  for  public 
travel  by  ordinary  methods,  but  that  they  are  not  exclusively 
devoted  to  that  purpose.  (Elliott  on  BoaJs  and  Streets, 
chap.  21.) 

In  discussing  the  necessity  which  has  arisen  for  the  use  of 
streets  for  purposes  other  than  by  vehicles,  it  is  urged  that 
the  changes  since  the  days  of  Blackstone,  and  the  cramped 
and  narrow  definition  of  those  days,  must  be  recognized,  and 
that  business  necessities  require  a  liberal  interpretation  of 
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the  rules  laid  down  a  century  ago  on  this  as  well  as  very 
many  other  subjects. 

Any  way  set  apart  for  public  use  in  a  town,  city,  or  village 
is  a  street,  and  neither  the  legislature  nor  the  municipality 
is  authorized  to  appropriate  the  property  rights  of  an  abut- 
ting owner  which,  in  case  of  ownership  to  the  centre  of  the 
street,  is  the  right  to  the  soil  subject  to  the  easement  of  the 
right  of  passage  in  the  public  and  consequent  authority  by 
the  public  to  improve  and  prepare  it  for  public  use.  (Elliott 
on  Boads  and  Streets,  chapters  21,  26.) 

By  dedication  the  public  acquires  nothing  beyond  the  mere 
right  of  passing  and  repassing  upon  the  highway,  and  in  all 
other  respects  the  right  of  the  original  owner  remains  un- 
im|.;iired.     (Wood  on  Bailroads,  page  789.) 

Lewis  on  Eminent  Domain  (section  44)  states  the  rule  to  be 
that  the  abutting  owner  has  a  right  of  access  to  his  property 
over  the  street,  which  is  as  inviolable  as  his  property  in  the 
lot  itself. 

And  where  an  easement  in  land  is  acquired  under  the 
power  of  eminent  domain  for  a  particular  use,  it  cannot  be 
devoted  to  another  inconsistent  use  without  due  compensa- 
tion to  the  owner.     (Wood  on  Bailroads,  page  770.) 

Keeping  in  view  these  elementary  propositions,  the  ques- 
tion for  discussion  is.  What  constitutes  such  an  additional 
servitude  to  a  public  street  as  will  entitle  the  owner  to  com- 
pensation ?  And  this  inquiry  is  here  limited  to  the  use  of 
streets  for  railroad  purposes. 

Where  the  land  has  been  dedicated  by  adjacent  owners  for 
the  purposes  of  a  street,  the  practical  question  is  whether  the 
use  for  railroad  purposes  is  a  new  and  different  oue  from  that 
contemplated  and  whether  it  imposes  an  additional  burden 
upon  the  fee  ?  In  this  connection  it  is  said  that  the  impair- 
ment of  the  adjacent  owner's  easement  of  light,  air,  and  access 
over  the  street  to  his  property,  is  as  much  a  taking  of  prop- 
erty as  the  appropriation  of  the  fee  (Wood,  page  775). 

It  will  be  impossible  to  refer  to  even  the  leading  authorities 
on  this  question,  and  therefore  reference  will  be  made  to  the 
views  of  the  text-writers  who  have  discussed  the  question  and 
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fortified  their  views  by  numerous  citations,  except  as  to  the 
rale  in  New  York  which  differs  from  that  in  most  states,  and 
which  is  the  only  State  where  the  question  as  to  elevated 
railroads  has  been  considered  to  any  great  extent. 

STREET  SURFACE  RAILROADS. 

The  generally-accepted  doctrine  is  that  a  surface  railway 
in  the  streets  of  a  city  or  village  for  the  transportation  of 
passengers,  does  not  constitute  an  additional  burden  on  the 
land,  but  that  this  is  a  use  contemplated  when  the  street  was 
laid  out,  and  the  abutter  is  entitled  to  no  damages,  even 
though  he  owns  the  fee  of  the  street,  unless  he  can  show  that 
he  has  suffered  some  special  and  material  injury.  (Encyc.  of 
Law,  vol.  23,  page  954,  citing  elementary  works  and  authori- 
ties from  many  jurisdictions.) 

The  same  work  (vol.  23,  page  1106)  states  the  basis  of  the 
right  of  the  owner  of  abutting  property  to  demand  compensa- 
tion of  a  railroad  company  to  be,  that  in  all  streets,  regardless 
of  the  ownership  of  the  fee,  the  owners  of  property  abutting 
thereon  have  an  easement  of  light,  aii*,  and  access  over  the 
street  as  appertaining  to  their  property,  for  the  infringement 
of  which  by  the  construction  and  operation  of  a  railroad  in 
the  street,  damages  may  be  recovered,  and  states  that  this  rule 
is  the  one  most  consistent  with  the  general  theory  of  the 
rights  of  property-holders,  citing  a  large  number  of  cases. 

Booth  on  Street  Bailways  (sec.  82)  states  the  rule  to  be 
that  a  street  surface  passenger  railway,  constructed  at  street 
grade  in  the  usual  manner,  and  operated  by  animal  power,  is 
not  per  se  a  public  or  private  nuisance,  nor  is  it  a  new  servi- 
tude imposed  upon  the  land  for  which  the  owners  of  the  fee 
are  entitled  to  compensation.  In  addition  to  the  elementary 
works  there  referred  to,  authorities  are  cited  from  twenty-two 
states,  and  from  the  United  States  courts,  some  of  which, 
however,  hold  a  contrary  doctrine. 

To  the  same  effect  Washburn  on  Easements,  p.  282. 

Tiedeman  on  Municipal  Corporations  (section  304)  says  : 
The  courts  are  almost  unanimously  of  the  opinion  that  the 
use  of  a  street  for  the  purpose  of  operating  and  constructing 
a  street  railroad  is  not  a  taking  for  which  compensation  must 
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be  made,  and  this  is  true  whether  the  fee  is  in  the  State  or  in 
the  abutter. 

Mills  on  Eminent  Domain  (section  205),  states  the  current 
of  authority  to  be  in  the  same  direction,  to  the  effect  that  a 
surface  road  does  not  impose  an  additional  servitude,  upon 
the  ground  that  it  is  not  inconsistent  with  and  does  not  super- 
sede ordinary  use,  Washburn  on  Easements,  p.  262,  arrives 
at  the  same  conclusion. 

As  stated  in  Wood  on  Bailways  (page  791)  it  is  now  gener- 
ally held  in  all  the  States  that  the  use  of  public  streets  for 
horse  railways  for  the  carriage  of  passengers  only,  where  the 
grade  of  the  street  or  highway  is  not  thereby  changed,  does 
not  operate  as  a  change  of  use  or  impose  any  new  burden 
upon  the  land,  and  that  the  owner  of  adjoining  land  has  no 
claim  for  damages  because  of  their  proper  construction  and 
operation.  They  are  treated  as  merely  presenting  a  new  and 
improved  mode  of  transit  not  excluded  by  the  purpose  for 
which  the  land  for  streets  and  highways  is  taken. 

Borer  on  Bailroads  (page  1425)  says  that  where  no  private 
right  is  invaded  or  private  injury  sustained  peculiar  to  th& 
owner  he  has  no  claim  for  compensation. 

Judge  Dillon,  in  Municipal  Corporations  (sec.  725,  4th  edi- 
tion) says,  as  to  street  railroads  constructed  in  the  usual 
manner  and  operated  under  municipal  regulation  so  as  not 
to  exclude  the  free  passage  of  ordinary  vehicles,  the  almost 
general,  and  in  the  author's  judgment,  the  sound  judicial  view 
is  that  they  do  not  create  a  new  burden  upon  the  land,  and 
hence  the  legislature,  no  matter  whether  the  fee  is  in  the 
abutter  or  in  the  public,  is  not  bound  to,  although  it  may, 
provide  for  compensation  to  the  adjoining  proprietor.  This 
remark  raises  the  question  which  has  been  very  much  dis- 
cussed as  to  the  difference  in  the  rule  where  the  fee  of  the 
street  is  in  the  adjoining  owner  or  in  the  municipality. 

Wood  says  (page  774)  that  the  earlier  cases  made  the  right 
of  the  abutting  owner  to  claim  compensation  dependent  upon 
whether  or  not  he  owned  the  fee  to  the  street.  He  agrees 
with  Judge  Dillon  in  saying  that  the  tendency  of  later  author- 
ities is  to  disregard  the  ownership  of  the  fee,  and  hold  that 
the  abutting  owner  has  an  easement  in  the  street  of  light,  air. 
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and  access  to  his  property  independent  of  the  ownership  of 
the  fee  of  the  street. 

In  New  York  the  subject  has  been  much  discussed  and  as 
in  some  other  states,  a  distinction  is  made  between  the  rights 
of  an  abutting  owner  who  owns  the  fee  of  the  street  and  one 
whose  line  runs  only  to  the  exterior  line  of  the  street. 

People  V.  Kerr,  27  N.  Y.  188,  and  Kellenger  v.  Forty-second 
Street  R,  50  N.  Y.  206  (cited  Eeining  case,  128  N.  Y.  162), 
established  the  rule  in  that  state  that  the  laying  of  horse- 
railroad  tracks  in  the  streets  of  a  city,  the  fee  of  which  is  in 
the  municipality,  is  consistent  with  its  use  as  a  public  open 
street  and  with  the  trust  upon  which  the  streets  are  held,  and 
that  abutting  owners  have  no  remedy  for  any  consequential 
injuries  they  may  sustain  from  the  construction  and  operation, 
under  legislative  authority,  of  a  horse  railroad  in  the  street 
in  the  absence  of  any  negligence. 

Craig  V.  Rochester  City  K.  Co.,  39  N.  Y.  404,  citing  Williams 
V.  N.  Y.  Central  R  Co.,  16  N.  Y.  97,  holds  that  neither  a 
horse  nor  steam  railroad  can  be  authorized  in  the  streets,  the 
fee  of  which  is  in  the  adjacent  owner,  without  compensation 
to  him.  In  the  language  of  the  court  at  page  63,  ''  The  dis- 
tinction is  made  to  rest  on  the  location  of  the  fee." 

These  cases  are  considered  and  approved  in  the  Fobes 
case,  121  N.  Y.  505. 

A  peculiar  question  arose,  but  was  not  decided,  in  New 
York  (Fanning  v.  Osbom,  102  N.  Y.  441)  as  to  whether  the 
construction  of  a  steam  railroad  in  a  street  by  the  owner  of 
the  fee  is  an  additional  servitude  as  against  a  purchaser  from 
such  owner  of  the  fee  of  a  lot  abutting  on  and,  by  the  terms 
of  his  deed,  bounded  by,  the  side  of  the  street.  That  case 
holds  that  the  use  of  a  steam  railroad  franchise  granted  for 
public  purposes  by  a  private  corporation  for  its  own  benefit 
is  contrary  to  public  policy. 


ELECmiC  AND  CABLE  RAILBOADS. 


Electric  and  cable  roads  stand  upon  the  same  footing  by 
weight  of  authority  as  surface  roads  operated  by  horses,  as  it 
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is  held  that  the  injury  to  the  abutter  does  not  depend  upon 
the  motive  power  employed. 

Thompson  on  Electricity  (sec.  22)  says  the  use  of  electricity 
as  the  motive  power  of  a  street  railroad  by  the  device  of 
overhead  wires  does  not  create  a  new  and  additional  burden 
upon  the  street,  entitling  the  abutting  lot-owners  to  compen- 
sation before  such  change  is  made,  or  an  injunction  to  pre- 
vent such  change.  This  statement  is  based  upon  Halsey  v, 
Bapid  Transit  Steam  B.  Co.,  20  Atlantic  Keporter  859,  and 
Pelton  V.  East  Cleveland  K  Co.,  22  Weekly  Law  Bulletin 
67,  and  electric  and  cable  cars  stand  upon  the  same  footing 
as  cars  operated  by  horse-power,  for  the  reason  that  the  free 
use  of  the  highway  for  the  public  is  not  materially  impaired ; 
the  same  method  of  carriage  is  used  and  the  mode  of  their 
use  more  nearly  resembles  the  ordinary  means  of  private 
conveyance. 

Encyclopedia  of  Law  (vol.  23,  page  1034)  lays  down  the 
rule  that  electric  street  railways  are  embraced  within  the  rule 
of  law  that  street  railways  do  not  constitute  an  additional 
burden  on  the  street,  citing  titles  "  Telegraphs  "  and  "  Tele- 
phones ;**  also  Keaseby  on  Ulectric  Wires  and  Thompson  on 
Electricity. 

Booth  (sec.  127)  says,  poles  and  wires  adopted  as  part  of 
the  equipment  used  in  propelling  street-railway  cars  by  elec- 
tricity,  being  necessary  elements  of  a  system  which  facilitates 
the  use  of  streets  for  travel,  do  not  impose  a  new  servitude 
upon  the  highway  nor  do  they  constitute  an  unlawful  obstruc- 
tion to  the  travelling  public  in  its  use  of  the  street  or  any  in- 
vasion of  private  rights  when  permission  has  been  obtained 
from  the  public  authorities  for  the  use  of  the  electric  power. 
The  same  rule,  Lewis  on  Eminent  Domain,  sec.  124. 

The  subject  is  discussed  in  4  Harvard  Law  Beview,  page 
257.  Wood  on  Bailroads,  page  792,  says  the  same  doctrine 
applies  to  railroads  propelled  by  horse  or  electric  power  or 
by  cable. 

In  Hudson  Biver  Telephone  Co.  v.  Watervliet  Turnpike 
Bailway  Company  (135  N.  T.  410)  which  was  a  litigation  to 
determine  the  respective  rights  of  a  telephone  company  and 
an  electric  railway  company,  it  was  held  that  the  fact  that 
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inconvenience  or  loss  results  to  one,  having  tio  easement  in  the 
street,  from  the  adoption  of  a  new  mode  of  locomotion  author- 
ized by  law  which  is  carefully  and  skilfully  employed,  and 
which  does  not  destroy  or  impair  the  usefulness  of  a  street, 
does  not,  in  the  absence  of  a  statute  imposing  a  liability,  give 
a  right  of  action ;  but  in  the  opinion  a  question  was  raised  as 
to  whether  the  injuries  to  which  the  telephone  company  was 
subjected  by  reason  of  the  operation  of  the  electric  road  would 
not,  if  made  permanent,  constitute  a  servitude  upon  its  prop- 
erty which  could  not  be  imposed  without  compensation,  pro- 
vided the  parties  were  occupying  the  streets  upon  an  equal 
footing. 

Booth,  sec.  84,  says  that,  with  the  exception  of  early  de- 
cisions in  New  York,  the  courts  have  been  unanimous  in 
holding  that  a  cable  railway  is  not  an  unlawful  or  improper 
use  of  the  street,  for  the  reason  that  in  its  construction  and 
operation  it  nearly  resembles  a  horse  railway,  and  is  little 
like  a  general-traffic  railway,  since  its  cars  do  not  afford  a 
greater  obstruction  to  public  travel  than  those  propelled  by 
animal  power  or  electricity,  while  its  tracks  are  the  same, 
citing  a  number  of  authorities,  among  others  Matter  of  Petition 
of  Third  Ave.  E.  R.  Co.,  121  N.  Y.  541,  where  it  is  said  (opin- 
ion of  Earl,  J.,  in  speaking  of  the  railroad  which  had  been 
changed  from  a  horse  railroad  to  one  operated  by  a  cable) : 
**  It  is  the  same  railroad,  and  when  operated  by  means  of  a 
cable  it  will  not  materially  increase  its  interference  with  the 
street  for  all  street  purposes." 

Tiedeman  (sec.  306  a),  while  stating  that  it  does  not  seem 
possible  for  the  abutting  owners  to  claim  successfully  that 
the  adoption  of  either  electricity  or  cable  as  a  motive  power 
would  operate  as  an  increase  of  the  public  servitude,  and 
citing  authorities  upon  that  point,  calls  attention  to  the  fact 
that  the  increased  speed  is  the  occasion  of  an  alarming  in- 
crease in  the  danger  of  accidents  to  pedestrians  in  the  lawful 
use  of  the  street,  and  on  this  account  has  met  with  very 
serious  popular  opposition.  His  view  seems  to  be  that  it 
should  be  regarded  as  an  additional  servitude,  but  that  such 
is  not  the  law. 

The  rights  of  abutting  owners  as  against  an  electric  rail- 
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way  are  fully  discussed  in  numerous  cases  in  different  states, 
in  American  Electrical  Cases,  vol.  3,  no  less  than  eighteen 
decisions  being  reported  in  almost  as  many  different  jurisdic- 
tions. The  weight  of  authority  in  these  cases  is  decidedly 
that  the  erection  and  maintenance  of  such  a  railway  does  not 
impose  a  new  servitude ;  however,  there  are  several  cases 
holding  a  contrary  view.  The  question  is  very  fully  presented 
by  these  authorities. 

ELEVATED   BAILWATS. 

The  litigation  with  regard  to  elevated  railroads  has  been 
mainly  confined  to  those  in  operation  in  the  city  of  New 
York  and  the  rules  laid  down  with  reference  to  the  rights  of 
abutting  owners  have  been  in  very  many  instances  based  upon 
the  ownership  by  the  municipality  of  a  fee  in  the  streets. 

Up  to  the  decision  of  the  Story  case  (90  N.  T.  122)  it  was 
not  generally  supposed  that  the  rule  of  law  with  reference  to 
the  elevated  roads  differed  in  any  respect  from  that  which 
had  been  applied  to  surface  roads,  but  in  that  case  it  was 
held  that  the  street-railway  cases,  which  held  that  the  use 
of  the  street  for  surface  railways  imposed  no  new  servitude, 
are  in  no  respect  in  conflict  with  the  doctrine  which  compels 
the  elevated  roads  to  compensate  the  owner  of  adjoining 
property  for  injuries  to  his  easement.  This  is  based  upon 
the  ground  (opinion  Danforth,  J.,  page  159,  Story  case)  that 
by  the  surface  roads  no  part  of  the  land  was  rendered  im- 
possible of  passage  with  any  vehicle  or  by  any  wayfarer; 
when  constructed  there  was,  as  there  had  been  before,  a 
street-railway  carriage  drawn  along  the  surface  on  rails  pre- 
pared for  it ;  there  was  nothing  exclusive  in  its  character  nor 
was  its  use  inconsistent  with  any  ordinary  travel  or  passage 
over  its  tracks.  In  the  Lahr  case  (104  N.  Y.,  page  288)  the 
court,  by  Buger,  Ch.J.  defines  and  explains  the  holding  in 
the  Story  case  to  be  in  substance,  that  au  elevated  railroad  is 
a  perversion  of  the  use  of  the  street  from  the  purpose  origin- 
ally designed  for  it,  and  that  abutters  upon  the  street  acquire 
easement  for  ingress  and  egress,  and  for  the  free  and  un- 
interrupted passage  and  circulation  of  light  and  air  which  is 
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thus  interfered  with  and  for  which  compensation  must  be  made. 
The  use  of  cars  propelled  by  engines  generating  gas,  steam, 
and  smoke,  and  distributing  in  the  air  cinders,  dust,  ashes, 
and  other  deleterious  substances  and  interrupting  the  free 
passage  of  light  and  air,  constitutes  a  taking  of  the  easement. 
Both  these  cases  were  again  considered  in  the  Kane  case 
(125  N.  Y.  164)  and  the  doctrine  restated  that  the  elevated 
road  is  destructive  of  the  street  uses  for  which  the  street  was 
established,  and  that  the  owner  has  easements  in  the  street 
which  are  affected  by  a  structure  impairing  the  value  of  the 
property ;  and  this  rule  has  been  adhered  to  and  applied  in 
numerous  cases  arising  under  different  phases  up  to  this  time. 

UNDERGBOUND  ROADS. 

Wood,  at  page  802,  says  that  as  to  underground  roads  they 
have  hitherto  been  nothing  more  than  mere  experiments  so 
that  no  definite  statement  of  the  law  with  regard  to  them  is 
possible,  but  suggests  that  if  the  abutting  owner  has  the  fee 
of  the  street  he  can  recover  for  the  additional  taking  of  his 
property,  and  that  the  case  would  present  in  this  regard  a 
different  aspect  from  a  surface  or  elevated  road. 

Judge  Finch,  in  the  prevailing  opinion  In  re  New  York 
Arcade  Railway  Co.  (107  N.  Y,  42),  referring  to  a  proposed 
underground  railroad,  said,  "  Where  the  railway  runs  under 
the  streets  the  adjoining  owners  are  as  much  and  as  danger- 
ously affected  as  when  it  is  on  the  surface  or  above  them. 
The  same  reason  which  dictated  a  constitutional  protection 
against  roads  on  or  above  the  surface  of  the  streets  applies 
to  those  which  are  built  beneath  the  streets." 

STEAM  ROADS. 

The  rule  is  stated,  Wood,  page  775,  to  be  that  a  steam  rail- 
way  upon  a  street  is  to  be  regarded  as  a  new  and  different 
use  from  that  contemplated  and  as  imposing  an  additional 
burden  upon  the  estate.  He  deduces  (sec,  227,  p.  785)  from 
an  examination  of  authorities,  the  conclusion  that  an  ordinary 
commercial  railroad  operated  by  steam,  when   constructed 
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upon  a  street  or  bighwaj,  is  not  one  of  the  uses  contemplated 
when  the  highway  was  laid  out.  It  is  not  an  improved  use  of 
the  street ;  it  is  an  added  use  and  imposes  an  additional  servi- 
tude  thereon ;  and  that  as  every  owner  of  abutting  property 
has  an  easement  in  the  street  he  is  entitled  to  compensation, 
and  this  although  the  early  authorities  were  either  inclined  to 
an  opposite  view  or  confined  the  abutting  owner's  right  of 
action  to  cases  in  which  he  owned  the  fee  to  the  street. 

Judge  Dillon  says  (sec.  704a)  that  many  of  the  adjudged 
cases  in  the  different  states  turn  upon  the  question  whether 
the  fee  of  the  street  is  in  the  public  or  in  the  abutting  owner, 
and  adds  that  a  more  deliberate  reconsideration  of  the  sub- 
ject is  necessary ;  for,  on  the  authorities  as  they  stand,  the 
rights  of  the  abutter  must  be  confessed  to  be  in  many  re- 
spects uncertain,  leaving  the  law  in  an  unsatisfactory  condi- 
tion ;  that  what  was  supposed  to  have  been  settled  has  been 
questioned  and  disturbed,  if  not  undermined  and  that  the 
law  is  in  a  transition  state  and  undergoing  those  stages  of 
discussion  and  development  that  necessarily  precede  the  final 
ascertainment  of  sound  doctrine ;  also  (sec.  725)  that  the 
weight  of  judicial  authority  undoubtedly  is  that  where  the 
public  have  only  an  easement  in  the  streets  and  the  fee  is 
retained  by  the  adjacent  owner,  a  steam  railroad  cannot  be 
constructed  thereon  without  compensation  to  the  owner,  that 
it  is  an  additional  servitude. 

Washburn  on  Easements  (p.  25)  says  that  even  if  the  city 
owns  the  fee,  an  owner  is  entitled  to  compensation  when  the 
street  is  occupied  by  a  steam  railroad. 

Booth,  at  section  78,  says  that  in  the  early  history  of  com- 
mercial railroads  the  current  of  authority  was  toward  the 
doctrine  that  their  construction  did  not  impose  a  new  burden, 
but  that  the  weight  of  opinion  during  the  last  thirty  years, 
especially  where  the  fee  of  the  street  remains  in  the  adjoin- 
ing owner,  is  that  such  use  is  inconsistent  with  the  purposes 
of  the  original  acquisition.  A  large  number  of  authorities 
are  cited  upon  both  sides  of  the  question. 

Tiedeman  (sec.  303)  after  a  full  discussion  and  citation  of 
the  authorities,  seems  to  take  the  view  that  where  the  fee  is 
in  the  owner  of  the  adjoining  land,  compensation  is  neces- 
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sary,  but  is  of  the  opinion  that  where  the  fee  is  in  the  public 
the  weight  of  authority  is  that  the  establishment  of  a  steam 
railroad  is  not  such  taking  of  property  as  requires  compensa- 
tion to  the  owner. 

Encyclopedia  of  Law  (vol.  23,  p.  1113)  cites  authorities 
from  a  very  large  number  of  the  States,  showing  a  varying 
rule,  as  stated  in  the  text :  ''  Some  of  the  cases  confining  the 
right  of  recovery  on  the  part  of  the  owner  of  abutting  prop- 
erty to  cases  where  he  has  ownership  of  the  fee,  others  to 
cases  where  the  grade  of  the  street  is  changed  or  where  the 
railroad  company  is  guilty  of  an  excessive  or  unlawful  use  of 
its  authority."  At  page  1108  it  is  said  that  the  correct  rule 
seems  to  be  that  whether  the  owner  of  abutting  property  has 
the  fee  of  the  street  or  not,  he  has  the  right  to  insist  upon 
the  enjoyment  of  his  easement,  and  that  a  steam  railroad  is 
an  additional  burden  '^  By  reason  of  the  constant  operation 
of  fast  and  heavy  trains  with  their  annoying  accompaniments 
of  smoke,  cinders,  and  gases,  together  with  the  impediment  to 
free  access  caused  by  the  track." 

Judge  Cooley  seems  to  be  of  the  opinion  that  commercial ' 
railroads  constitute  a  new  and  additional  burden  (Constitu- 
tional Limitations,  p.  663),  although  at  page  683  he  queries 
whether  it  does  not  depend  upon  the  question  whether  the 
railroad  constitutes  a  thoroughfare  or  is  a  mere  local  con- 
venience. 

Mills  on  Eminent  Domain  cites  the  cases  upon  both  sides 
of  the  question  at  section  133. 

The  view  taken  by  the  New  York  courts  presents  the  ques- 
tion as  to  the  rights  of  the  owner  in  case  of  ownership  of  the 
fee  by  the  owner  of  the  land  and  of  the  municipality  re- 
spectively. 

It  is  held  in  People  v.  Kerr  (27  N.  T.  204)  that  no  import- 
ance is  to  be  attached  to  the  motive  power  and  that  whether 
it  is  horse-power,  electricity,  or  steam  is  immaterial  in  deter- 
mining the  rights  of  the  parties.  The  same  rule  is  held  in 
Reining  v.  N.  T.  L.  E.  &  W.  E.  Co.  (128  K  Y;  162),  und  is 
based  upon  Williams  v.  New  York  Central  E.  Co.  (16  N.  Y. 
97),  where  a  steam  railroad  ran  over  lands  previously  dedi- 
cated by  the  owner  for  a  street,  he  retaining  the  fee.    It 
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"was  held  that  such  a  use  was  not  within  the  scope  of  the 
dedication  and  that  the  legislature  could  not  authorize  such 
use  except  on  condition  of  making  compensation  to  the  owner 
of  the  fee. 

The  Fobes  case  (121  N.  Y.  505)  presented  the  distinct  ques- 
tion whether  the  construction  of  a  steam  surface  road,  part 
of  a  long  line  of  railroad,  on  the  ordinary  grade  of  the  street 
under  legislative  authority,  subjected  the  company  to  liability 
for  consequential  injuries  to  the  lot  of  an  abutting  owner 
bounded  by  the  exterior  line  of  the  street,  having  no  title  to 
the  soil  therein ;  and  it  was  held  as  a  settled  doctrine  that  as 
against  abutting  owners  having  no  title  to  the  bed  of  the 
street,  it  was  competent  for  the  legislature  to  authorize  the 
construction  of  a  steam  surface  railroad  without  making  com- 
pensation to  the  owners  of  the  abutting  property,  that  there 
was  no  legal  distinction  between  a  road  operated  by  horses 
or  by  steam-power.  The  doctrine  is  limited  to  cases  where 
the  railroad  is  laid  on  the  same  grade  of  the  street  and  leaves 
the  street  substantially  free  and  imobstructed  for  ordinary 
travel. 

Thus  in  New  York  the  distinction  between  street  railroads 
and  commercial  railroads  is  not  held  as  in  other  jurisdictions, 
but  the  same  rule  is  applied  to  both ;  while  a  clear  distinction 
is  made  as  to  the  right  of  the  owner  of  adjoining  property 
dependent  upon  whether  he  owns  the  fee  to  the  street  or 
whether  such  fee  is  in  the  municipality. 

Wood  on  Railroads  (p.  778),  says  it  is  difficult  to  see  how 
the  Fobes  case  can  be  reconciled  with  the  doctrine  of  the 
Story  and  Lahr  cases.  He  says,  "  It  approves  them  and  at 
the  same  time  sets  up  a  directly  contrary  doctrine,"  express- 
ing his  concurrence  with  Lamm  v.  Chicago,  etc.,  R.  Co.  (45 
Minn.  71 ;  46  Amer.  &  Eug.  R.  cases  48)  holding  that  there 
can  be  no  difference  in  the  rule  between  a  surface  road  aud 
one  constructed  on  an  elevation.  He  seems  to  overlook  the 
point  suggested  by  Judge  Danforth  in  the  Story  case,  and 
kept  in  view  throughout  the  discussion  in  Fobes  case,  that 
the  essential  difference  lies  in  the  change  of  grade  of  the  ele- 
vated roads,  from  which  results  most  of  the  injury  to  the 
easement  of  the  adjoining  owners. 
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CHANGE  OF  GRADE,   EMBANKMENTS   AND  OTHER  OBSTRUCTIONS  AS 

ADDITIONAL  SERVITUDES. 

When  a  railroad  is  so  constructed  and  operated  as  to 
seriously  impair  the  use  and  efficiency  of  public  thorough 
fares  as  a  means  of  general  travel  and  transportation,  or  to 
infringe  the  substantial  rights  of  abutting  property  owners,  it 
is  not  a  legitimate  street  use.  This  may  be  caused  by  a 
change  of  grade,  using  a  street  for  the  storage  of  cars,  or 
operating  so  many  lines  on  such  narrow  streets  as  to  exclude 
other  travel,  as  well  as  by  noise,  smoke,  steam,  cinders,  and 
a  high  rate  of  speed.     (Booth,  sees.  80,  90,  91,  and  note  to  91.) 

Numerous  decisions  have  been  made  during  the  past  four 
years  with  reference  to  the  liability  of  railroad  companies  for 
embankments  and  changes  of  grade  in  streets,  holding  that  a 
change  of  grade  or  embankment  which  injuriously  affects  the 
access  of  the  property  owner  to  his  property,  whether  he 
owns  the  fee  of  the  street  or  whether  it  is  in  the  municipality, 
imposes  an  additional  servitude.  Such  holdings  have  recently 
been  made  in  Michigan,  Vermont,  Missouri,  Washington, 
Iowa,  Ohio,  Kansas,  North  Carolina,  and  New  York,  and  are 
cited  under  title  ''  Eminent  Domain  "  in  the  General  Digest 
and  the  American  Digest. 

The  discussion  of  the  subject  in  New  York,  in  Beining  v. 
N.  Y.  L.  &  W.  a.  Co.  (128  N.  Y.  157),  followed  in  Egerer  v. 
New  York  Central  &  Hudson  R  E.  Co.  (130  N.  Y.  108), 
covers  the  principal  points  on  this  subject  and  is  consonant 
with  the  general  rule  of  law  as  held  throughout  the  country. 
It  is  to  the  effect  that  the  legislature  cannot  legally  author- 
ize structures  for  railroad  purposes  which  practically  exclude 
the  abutting  owners  from  the  part  of  the  street  so  occu])iod 
without  compensation,  and  that  it  is  not  necessary  tlirre 
should  be  an  actual  physical  exclusion  of  the  lot  owners 
from  the  use  of  that  part  of  the  street  occupied  by  such 
structures  in  order  to  entitle  them  to  a  legal  remedy  ;  but  it 
is  enough  if  such  part  of  the  street  is  practically  and  sub- 
stantially closed  against  them  for  ordinary  street  uses ;  that 
in  such  case  the  street  is  subjected  to  a  new  iise  with  conse- 
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quences  as  directed  in  the  permanent  deprivation  of  the 
abutting  property  owner's  appurtenant  easement,  as  though 
the  railroad  was  operated  in  front  of  his  premises  upon  a 
structure  physically  incapable  of  other  uses.  If  the  use  is 
outside  the  public  easement  the  owner  is  entitled  to  com- 
pensation (Eels  V.  Am.  Tel.  &.  T.  Co.,  143  N.  T.  133)  where  the 
use  of  a  higliway  for  telegraph  purposes  is  discussed. 

Judge  Gooley  (Constitutional  Limitations,  p.  690)  says  that 
compensation  has  been  awarded  for  a  change  of  grade  of  a 
street,  cutting  off  egress  by  it,  but  denied  where  a  viaduct  was 
built  on  the  other  side  of  a  narrow  road  and  where  the  street 
was  rendered  impassable  for  some  distance  from  the  com- 
plaining party. 

Upon  this  subject  there  seems  to  be  a  uniformity  of  decision. 

It  is  said  by  Booth  (sec.  90)  that  the  right  to  construct  and 
operate  a  railroad  in  streets  depends  to  some  extent  upon  the 
character  of  its  traffic,  and  that  if  such  a  road  is  used  as  a 
carrier  of  both  passengers  and  freight,  or  of  freight  alone,  the 
owner  of  the  servient  estate  is  entitled  to  compensation. 

Am.  &  Eug.  Encyc.  of  Law  (vol.  6,  p.  556)  cites  Carli  v, 
Stillwater,  41  American  Reports  290,  to  the  rule  that  a  horse 
railway  made  in  a  city  street  solely  as  a  transfer  track  be- 
tween two  steam  railways,  is  such  a  taking  or  injuring  of 
property  as  to  entitle  the  abutting  owners  to  compensation. 

There  is  a  lack  of  authority  upon  the  point  as  to  how  far 
the  use  of  a  street  railway  for  the  carriage  of  freight  consti- 
tutes an  additional  servitude,  and  it  may  be  regarded  to  a 
very  great  extent  as  an  open  question. 

As  to  other  obstructions,  such  as  side-tracks,  switches, 
water-tanks,  coal-houses,  hoisting  apparatus,  and  the  like,  the 
question  seems  to  be  whether  such  erections  are  a  reasonable 
use  of  the  street  for  railroad  purposes ;  and  as  they  seem  to  be 
exclusive  in  their  nature,  occupying  the  entire  street  and  pre- 
venting its  use  for  public  purposes,  it  would  appear  quite 
clear,  under  the  elevated-railroad  cases  in  New  York  at  least, 
as  well  as  under  the  general  rule,  that  they  constitute  addi- 
tional servitudes. 

This  is  also  held  in  New  York  as  a  general  proposition  with 
reference  to  both  steam  and  horse  railroads  (opinion  Andrews, 
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J.,  in  Beining  v.  N.  T.  L.  &  W.  R.  Co.,  128  N.  T.,  at  page 
164).  He  says,  citing  Fobes  case  (121  N.  T.  505),  if  the  use 
becomes  unreasonable,  excessive,  or  exclusive,  or  such  as 
would  not  leave  the  passage  of  the  street  substantially  free 
and  unobstructed,  then  for  such  excessive,  improper,  or  un- 
reasonable use  the  adjoining  owner  would  be  entitled  to 
damages. 

CONCLUSIONS. 

It  seems  to  be  impossible,  as  the  result  of  the  authorities, 
to  draw  any  conclusion  which  shall  be  of  absolute  general 
application  as  regards  the  additional  servitudes  imposed  by 
street  and  steam  railways.     It  seems  agreed  on  all  hands  : 

First.  That  an  elevated  structure,  being  permanent  in  its 
character  and  depriving  the  adjoining  owner  of  light  and  air 
and  affecting  his  ingress  and  egress,  is  an  additional  servi- 
tude,  whether  the  owner  has  the  fee  to  the  street  or  whether 
such  fee  is  in  the  municipality. 

Second.  That  any  use  of  the  street  by  a  railroad  company 
whether  surface,  steam,  or  elevated,  which  is  unreasonable  to 
such  an  extent  as  that  it  injuriously  affects  the  rights  of  the 
property  owners  to  ingress,  egress,  light,  and  air,  by  reason  of 
special  circumstances  affecting  the  individual  owner,  affords 
ground  for  relief  to  such  owner  without  regard  to  the  owner- 
ship of  the  fee,  upon  the  ground  that  a  street  is  principally 
designed  and  devoted  to  the  use  of  the  public  travel,  and  that 
the  owners  of  such  lots  have  special  and  peculiar  rights, 
facilities,  and  privileges  in  the  nature  of  easements  which  are 
not  common  to  the  citizens,  and  constitute  property  of  which 
they  cannot  be  deprived  without  compensation,  and  that  any 
use  of  the  street  inconsistent  with  its  use  by  the  public, 
which  interferes  with  these  easements,  is  an  additional  servi- 
tude. 

Third.  There  is  a  difference  of  opinion  in  the  courts  in  dif- 
ferent jurisdictions  as  to  whether  a  surface  road  imposes  an 
additional  servitude,  in  some  cases  it  being  held  to  be  de- 
pendent upon  whether  the  owner  of  the  adjoining  property 
has  the  fee  of  the  street  or  whether  it  is  in  the  municipality  ; 
in  others  it  is  held  that  under  no  circumstances  does  it  con- 
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stitute  an  additional  servitude,  and  in  some  of  the  earlier 
cases  possibly  that  it  constitutes  an  additional  servitude 
under  all  circumstances. 

Fourth.  A  like  difference  of  opinion  exists  as  to  whether  a 
steam  railroad  constitutes  an  additional  servitude  upon  the 
streets,  in  some  jurisdictions  it  being  held  absolutely  that  it 
does  entitle  the  owner  to  compensation,  while  in  others  it  is 
made  to  depend  upon  the  ownership  of  the  fee  of  the  street. 

Fifth.  It  may  be  said,  aside  from  New  York  (where  it  is 
held  the  motive  power  makes  no  difference)  that  the  present 
inclination  seems  to  be  to  hold  that  a  surface  road,  whether 
operated  by  horse-power,  electricity  or  cable,  does  not  con- 
stitute an  additional  servitude  under  ordinary  circumstances, 
irrespective  of  the  ownership  of  the  fee  of  the  street ;  while 
a  steam  railway  does  constitute  such  additional  servitude 
irrespective  of  such  ownership,  and  that  its  occupation  of  the 
street  entitles  the  owner  to  compensation.  But,  as  has  been 
seen,  this  is  a  generalization  which  for  practical  purposes  is 
of  but  little  value  and  is  based  rather  upon  the  general  trend 
of  authority  than  upon  actual  determination  by  the  courts. 


On  Pboximate  Cause. 

By  William  Wirt  Howb.*  I 

The  doctrine  which  we  know  in  law  as  Proximate  Cause  is 
based  on  profound  principles  of  logic,  and  its  proper  applica- 
tion by  the  courts  becomes  of  constantly  increasing  importance 
in  the  complications  of  modem  civilization.  The  rule  is  ex- 
pressed in  the  well-known  maxim,  In  jure  non  remota  causa^ 
sed  proxiTna,  apectatur;  and  its  leading  idea  is  summed  up  in 
the  commentary  of  Bacon :  '^  It  were  infinite  for  the  law  to 
consider  the  causes  of  causes,  and  their  impulsions  one  of 
another;  therefore  it  contenteth  itself  with  the  immediate 
cause,  and  judgeth  of  acts  by  that,  without  looking  to  any 
further  degree." 

It  is  stated  by  Mr.  Broom  (Legal  Maxims,  p.  104)  that  the 
ancient  maxim  above  quoted  is,  in  practice,  almost  exclusively 
applied  to  the  law  of  marine  insurance,  in  which  it  is  an  es- 
tablished rule  that  the  loss  must  be  a  direct  and  not  a  remote 
consequence  of  the  peril  insured  against  During  the  forty 
years  which  have  elapsed  since  Mr.  Broom  published  his 
treatise,  the  doctrine  in  question  has  been  very  largely  ex- 
tended to  other  subjects  of  litigation,  and  particularly  to  cases 
of  injury  to  person  and  property  where  no  insurance  is  in- 
volved. 

It  may,  however,  be  useful  to  dwell  for  a  moment  on  the 
interpretation  of  this  general  rule  in  matters  of  insurance. 
In  the  recent  case  of  JRichdieu  Navigation  Company  v.  Boston 
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Marine  Insurance  Company^  136  U.  S.  498,  the  question  was 
presented  as  to  what  was  the  immediate  and  efficient  cause  of 
the  disaster  to  the  vessel  which  was  stranded  on  an  island  in 
Lake  Superior  while  running  at  full,  and  probably  unlawful, 
speed  in  the  night,  in  a  fog,  without  a  look-out,  and  with  a  de- 
fective compass.  It  was  conceded  by  the  court  that  collision 
and  stranding  are  doubtless  perils  of  the  seas,  and  that  a  policy 
of  insurance  against  perils  of  the  seas  covers  a  loss  by  strand- 
ing and  collision,  although  arising  from  the  negligence  of  the 
master  or  crew,  because  the  insurer  assumes  to  indemnify  the 
insured  against  losses  from  particular  perils,  and  the  assured 
does  not  warrant  that  his  servants  shall  use  due  care  to  avoid 
them.  But  it  was  further  pointed  out  that  the  policy  issued 
by  the  defendant  contained  an  express  exception  of  all  perils 
and  losses  occasioned  by  the  want  of  ordinary  care  and  skill 
in  navigation,  and  by  want  of  seaworthiness.  Aud  it  was 
held  that  if  the  peril  was  caused  by  negligence  or  unsea- 
worthiness, notwithstanding  it  was  the  fog  which  prevented 
the  mate  from  seeing  the  island,  the  predominating  and  effi- 
cient cause  was  the  negligence  or  unseaworthiness ;  and  such 
must  be  regarded  as  the  proximate  cause  under  the  circum- 
stances. The  judgment  of  the  lower  court,  based  on  a  verdict 
of  the  jury  in  favor  of  the  insurance  company,  was  therefore 
affirmed. 

The  same  rule  has  been  considered  in  cases  of  fire  insur- 
ance, and  was  the  subject  of  earnest  discussion  in  Insurance 
Company  v.  Ttveed^  7  Wall.  (U.  S.)  44.  That  case  was,  it  is 
submitted,  a  very  close  one.  Cotton  in  the  Alabama  Ware- 
house, in  Mobile,  was  insured  against  fire ;  the  policy,  how- 
ever, containing  the  exception  that  the  insurers  should  not  be 
liable  to  make  good  any  loss  or  damage  by  fire  which  should 
happen,  or  take  place,  by  means  of  any  invasion,  insurrection, 
riot,  or  civil  commotion,  or  any  military  or  usurped  power, 
explosion,  earthquake,  or  hurricane.  An  explosion  took  place 
in  another  warehouse,  called  the  Marshall,  across  a  street 
fifty  feet  wide,  which,  however,  threw  down  some  of  the  walls 
of  the  Alabama  Warehouse  in  which  the  insured  cotton  was 
stored,  scattered  combustible  material  in  the  street,  and  re- 
sulted in  an  extensive  conflagration,  embracing  several  squares 
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of  bnildings,  and  destroying  the  Alabama  Warehouse  and  the 
cotton  therein  stored.  The  fire,  however,  it  seems,  was  not 
communicated  directly  from  the  Marshall  to  the  Alabama, 
but  went  first  to  a  building  diagonally  opposite  to  the  place 
of  origin,  called  the  'Eagle  Mill,  and  thence,  in  the  direction 
of  whatever  wind  there  was,  across  a  street  eighty  feet  wide, 
to  the  Alabama  Warehouse.  The  case  went  up  on  what  was 
treated  as  a  statement  of  facts  by  the  lower  judge.  The 
supreme  court,  speaking  through  Mr.  Justice  Miller,  ad- 
verted to  the  fact  that  the  explosion  was  not  denied  to  be 
"in  some  sense"  the  cause  of  the  fire,  and  the  counsel  had 
made  a  general  review  of  the  doctrine  of  proximate  and 
remote  cause,  as  it  has  arisen  and  been  decided  in  a  great 
variety  of  cases,  but  thought  it  would  be  an  unprofitable 
labor  to  enter  into  an  examination  of  these  cases ;  for,  if  we 
could  deduce  from  them  the  best  possible  expression  of  the 
rule,  it  would  remain,  after  all,  to  decide  each  case  largely 
upon  the  special  facts  belonging  to  it,  and  often  upon  the 
very  nicest  discriminations.  The  court  then  stated  that  one 
of  the  most  valuable  of  the  criteria  furnished  by  these  author- 
ities is  to  ascertain  whether  any  new  cause  has  intervened  be- 
tween the  fact  accomplished  and  the  alleged  cause.  If  a  new 
force  or  power  has  intervened,  of  itself  sufficient  to  stand  as 
the  cause  of  the  misfortune,  the  other  must  be  considered  as 
too  remote.  On  this  principle  the  court,  thinking  that  there 
was  no  such  new  cause  in  the  case,  held  that  the  explosion 
was  the  proximate  cause  of  the  fire ;  and  the  judgment  in  favor 
of  the  insured  was  reversed. 

The  doctrine  under  consideration  has  also  been  discussed 
in  the  matter  of  life  and  accident  insurance  ;  and  where  the 
death  in  question  has  been  the  result  of  accident,  neglect,  or 
wrong  the  decisions  may  be  very  useful  in  other  departments 
of  the  subject  In  Insurance  Company  v.  Seaver^  19  Wall. 
(U.  S.)  531,  the  points  were  curious  and  the  discussion  in- 
structive. Mrs.  Seaver  sued  on  a  policy  which  insured  her 
against  loss  of  life  of  her  husband,  described  in  the  policy  as 
a  livery-stable  keeper,  caused  by  any  accident  within  the  mean- 
ing of  the  policy  and  its  annexed  conditions.  Among  these 
oonditions  was  one  that  the  insurance  should  not  extend  to 
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death  or  injury  caused  by  duelling  or  fighting,  or  other  breach 
of  the  law  on  the  part  of  the  assured,  or  by  his  wilfully  expos- 
ing himself  to  any  unnecessary  danger  or  peril.  The  husband, 
Seaver,  was  killed  suddenly  at  MorrisyiHe,  Yt.,  immediately 
after  jumping  from  a  sulky  in  which  he  was  driving  a  match 
race,  on  the  event  of  which  considerable  money  was  wagered. 
While  so  racing  he  came  in  collision  with  the  sulky  of  his 
competitor,  one  of  the  wheels  passing  over  the  near  wheel  of 
the  other  vehicle ;  and,  jumping  from  his  sulky,  he  struck  on 
the  grass-ground  of  the  track,  upon  his  feet,  uninjured,  about 
a  yard  from  his  sulky,  and  entirely  free  from  it.  If  he  had 
remained  where  he  thus  landed  he  would  not  have  been  in- 
jured ;  but  he  instantly  spoke  to  his  animal,  which  slackened 
its  speed,  and  he  started  to  catch  it.  For  this  purpose  he  ran 
by  its  side  almost  twenty  feet,  trying  to  seize  the  reins,  which 
hung  over  the  axle,  and  while  he  was  thus  seizing  or  reaching 
for  them  the  animal  swerved  towards  him,  he  was  thrown 
down,  entangled  in  the  reins,  dragged  some  distance,  and,  his 
head  striking  a  stone,  he  was  injured  so  that  he  died  next 
day.  The  defendant  in  the  lower  court  gave  in  evidence  the 
statute  of  Vermont,  showing  that  in  taking  part  in  the  race 
the  deceased  was  committing  a  misdemeanor  punishable  by 
fine  not  exceeding  $600.  The  jury  gave  a  general  verdict  in 
favor  of  the  widow,  and  made  also  a  special  finding  that,  when 
the  vehicles  came  in  collision,  "  Seaver  jumped  to  the  ground 
and  was  entirely  clear  from  the  sulky,  harness,  and  reins,  up- 
right and  uninjured,  and  spoke  to  his  horse  to  stop,  and  then 
started  forward  to  get  hold  of  the  lines  to  stop  him,  and  in 
that  attempt  was  killed." 

It  was  not  disputed  that  the  trotting  race  was  a  breach  of 
the  law  ;  but  a  leading  question  on  writ  of  error  was  whether 
the  injury  and  resulting  death  were,  in  the  language  of  the 
policy,  '*  caused  by  this  breach  of  the  law  on  the  part  of  the 
assured."  Beferring  to  the  special  verdict  quoted  above,  and 
to  the  fact  that  both  parties  had  appealed  to  the  case  of  /n- 
aurance  Company  v.  Tweedy  17  Wall.  (U.  S.)  44,  and  the  rules 
there  laid  down  as  to  new  and  intervening  forces  or  causes, 
the  court  said  it  did  not  think  this  new  force  or  cause  was 
sufficiently  made  out  by  the  verdict    The  leap  from  tt? 
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sulky  and  securing  the  reins  and  the  subsequent  fall  and  in- 
jury to  Seaver  were  so  close  and  immediate  in  their  relation 
to  his  racing,  and  all  so  manifestly  part  of  one  continuous 
transaction,  that  the  court  would  not,  on  this  finding,  say 
that  there  was  a  new  and  controlling  influence  to  which  the 
disaster  should  be  attributed.  If  Seaver  had  landed  safely, 
and  after  being  assured  of  his  position,  had,  with  full  knowl- 
edge of  what  he  was  doing,  gone  to  catch  the  animal,  his 
death  in  that  pursuit,  when  the  race  was  lost,  might  have 
been  too  remote  to  bring  the  case  within  the  exception.  There 
were  two  errors  found  in  the  record  on  other  points.  It  may 
be  fairly  said  that  these  views  on  the  question  of  proximate 
cause  illustrate  what  was  said  in  the  case  of  Tweed  as  to  de- 
cisions resting  on  ''the  nicest  discriminations." 

We  may  now  consider  the  application  of  the  doctrine  in  ques- 
tion to  cases  of  wrong  and  negligence  in  general.  And  here  it 
may  be  remarked  that  Proximate  Cause  implies  the  correlative 
idea  of  Proximate  Besult,  and  the  latter  phrase  is  of  frequent 
and  legitimate  use. 

In  the  leading  case  of  MUtoaukee  <k  St  P.  H.  Co.  v.  Kellogg^ 
94  U.  S.  469,  it  appeared  that  the  defendant  in  the  lower 
court  had,  by  negligence,  allowed  sparks  from  its  steamboat 
to  set  fire  to  its  own  frame  elevator,  one  hundred  and  twenty 
feet  high,  on  the  river  bank,  and  this  fire  was  communicated 
to  the  plaintiff's  saw-mill  and  lumber,  some  four  hundred  or 
five  hundred  feet  farther  away.  And  the  jury  so  found.  The 
court,  on  writ  of  error,  through  Mr.  Justice  Strong,  held  that 
the  question  as  to  what  is  the  pix^ximate  cause  of  an  injury  is 
ordinarily  a  question  for  a  jury,  to  be  determined  as  a  fact, 
in  view  of  the  circumstances  of  fact  attending  it ;  that  the 
primary  cause  may  be  the  proximate  cause  of  a  disaster 
though  it  may  operate  through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved  by  a  force  applied 
to  the  other  end,  that  force  being  the  proximate  cause  of  the 
movement,  or  as  in  the  oft>cited  case  of  the  squib  thrown  in 
the  market-place,  Scott  v.  Shepherdy  2  W.  Bl.  872,  and  that  the 
question  always  is,  Was  there  an  unbroken  connection  be- 
tween the  wrongful  act  and  the  injury — a  continuous  opera- 
tion ;  did  the  facts  constitute  a  continuous  succession  of 
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events  so  linked  together  as  to  make  a  continuous  whole,  or 
was  there  some  new  and  independent  cause  intervening  be- 
tween  the  wrong  and  the  injury  ?  The  court  admitted  that 
the  rule  is  difficult  of  application,  but  considered  that,  as  a 
general  proposition,  in  order  to  warrant  a  finding  that  negli- 
gence, or  at  least ''  an  act  not  amounting  to  a  wanton  wrong,'* 
is  the  proximate  cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  consequence  of  the  neg- 
ligence or  wrongful  act,  and  that  it  ought  to  have  been  fore- 
seen in  the  light  of  the  attending  circumstances.  It  was 
thought  that  these  circumstances  in  this  case  were  the 
strength  and  direction  of  the  wind,  the  height  of  the  elevator^ 
its  combustible  character,  and  the  proximity  and  combustible 
nature  of  the  saw-mill  and  piles  of  lumber.  It  was  deemed 
obvious  that  the  immediate  and  inseparable  consequences  of 
negligently  firing  the  elevator  would  have  been  very  difierent 
if  the  wind  had  been  less,  if  the  elevator  had  been  a  low 
building  constructed  of  stone,  if  the  season  had  been  wet,  or 
if  the  lumber  and  the  mill  had  been  less  combustible.  On 
the  whole  the  court  thought  that  there  was  no  error  in  sub- 
mitting the  question  as  one  of  fact  on  instructions  substan- 
tially similar  to  these  views ;  and  the  judgment  on  the  verdict 
was  affirmed. 

The  difficulty  of  the  question  seems  to  have  been  recog- 
nized by  the  learned  author  of  the  opinion.  In  these  days  of 
large  fortunes  we  know  not  what  suits  for  damages  may  be 
brought.  Suppose  a  multi-millionaire  owns  a  factory  in  Chi- 
cago, and  by  the  negligence  of  his  servant,  simply,  a  shower 
of  sparks  is  sent  out,  and  the  fire,  after  burning  the  factory, 
communicates,  in  a  regular  chain  of  events,  to  other,  buildings, 
and,  as  in  the  great  fire  of  1871  in  that  city,  and  in  similar 
weather,  consumes  a  great  part  of  the  city,  could  the  multi- 
millionaire be  made  to  pay  the  entire  damages  resulting  from 
the  burning  ? 

It  seems  to  have  been  implied  in  some  dicta  of  courts  and 
text  writers  that  the  logic  of  the  doctrine  of  proximate  cause 
should  not  be  applied  in  cases  of  wanton  and  malicious  in- 
jury, in  the  same  way  as  in  cases  of  mere  negligence,  or  of  the 
negligence  of  one's  servants.     Such  an  implication  might  be 
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found  in  the  language  of  Mr.  Justice  Stbong,  as  quoted  above, 
from  Railroad  Co.  v.  Kellogg  {supra)^  where  an  apparent  ex- 
ception is  suggested  as  to  "  an  act  amounting  to  a  wanton 
wrong."  It  is  submitted  that,  as  pointed  out  by  the  Supreme 
Court  of  Indiana,  in  Indianapolis,  P.  d&  C.  B.  Co.  v.  Pitzevy  109 
Ind.  179,  the  rule  is  the  same  as  to  the  responsibility  of  the 
defendant  in  cases  based  on  actionable  negligence  as  in  cases 
based  on  wilful  or  malicious  torts.  The  difference  lies  in  the 
measure  of  damages,  for  where  the  tort  is  malicious,  exem- 
plary damages  may  be  recovered ;  or,  in  other  words,  an  en- 
larged pecuniary  estimate  may  be  placed  on  the  proximate 
results  of  a  wanton  wrong. 

When  a  young  and  robust  citizen,  in  a  public  place,  slaps 
the  face  of  an  old  and  feeble  gentleman  in  order  to  disgrace 
him,  a  jury  might  properly  award  the  latter  a  very  large  sum 
in  damages.  It  would  be  a  case  of  what  the  Bomans  called 
injuria.  But  these  exemplary  damages  would  not  be  any  the 
less  founded  on  the  immediate  and  direct  or  proximate  re- 
sults of  the  outrage.  The  proximate  result  of  the  wanton  and 
cruel  act  is  not  only  the  infliction  of  a  small  physical  irrita- 
tion, such  as  the  old  gentleman  might  voluntarily  receive  in 
beating  himself  with  a  bath-towel,  but  the  direct  indignity, 
the  mortification,  the  dishonor,  and  the  insult.  In  other 
words,  in  all  cases  of  civil  remedy  for  torts,  as  contended  by 
Sir  Frederick  Pollock  in  his  treatise  on  that  subject  (Pollock, 
Torts,  Am.  ed.,  p.  32)  the  defendant  should  be  held  only  for 
the  proximate  results  of  his  act  or  omissiou. 

And  as  a  rule  such  proximate  results  would  be  those  nat- 
ural and  probable  consequences  which  a  person  of  average 
competence  and  knowledge,  being  in  like  case  with  the  person 
whose  conduct  is  complained  of,  and  having  the  like  oppor- 
tunities of  observation,  might  be  expected  to  foresee  as  likely 
to  follow  upon  such  conduct.  It  need  not  be  apprehended 
that  this  rule  would  allow  the  wanton  wrongdoer  to  escape 
from  those  exemplary  damages  which  have  always  been, 
probably,  a  part  of  every  enlightened  legal  system.  The  ath- 
letic youth  we  have  imagined  above  would  know  that  when 
he  assaulted  the  old  gentleman  he  would  inflict  not  only  a 
nominal  physical  pain,  but  a  terrible  injury  to  the  sacredness 
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of  the  person  and  to  the  just  feelings  of  the  assaulted  party. 
The  exemplary  damages  allowed  would  rest  on  such  foreseen 
and  natural  results,  and  would  not  be  awarded  upon  any  idea 
that  in  such  instances  we  may  wander  off  in  the  region  of  re- 
mote effects,  which  is  simply  the  region  of  conjecture  and 
chaos. 

A  cognate  rule  is  found  in  the  old  case  of  Vicars  v.  WUcockSf  8 
East,  p.  1  (1806),  an  action  on  the  case  for  slander,  under  such 
circumstances  that  special  damage,  under  the  rule  of  English 
law,  was  necessary  to  sustain  the  action.  It  seemed  that  the 
plaintiff  had  been  retained  by  his  e^iployer  for  one  year,  at 
certain  wages,  and  that  before  the  expiration  of  the  year  his 
master  had  discharged  him  in  consequence  of  certain  words 
spoken  of  him  by  defendant  as  to  cutting  certain  cord  of  the 
employer.  There  having  been  a  nonsuit,  Lord  Ellenbobough, 
C.J.,  refused  to  set  it  aside,  saying,  as  to  this  branch  of  the 
case: 

''The  special  damage  must  be  the  legal  and  natural  conse- 
quence of  the  words  spoken ;  otherwise  it  did  not  sustain  the 
declaration  ;  and  here  it  was  an  illegal  consequence — a  mere 
wrongful  act  of  the  master — for  which  the  defendant  was  no 
more  answerable  than  if,  in  consequence  of  the  words,  other 
persons  had  afterwards  assembled  and  seized  the  plaintiff  and 
thrown  him  into  a  horse  pond  by  way  of  punishment  for  his  sup- 
posed transgressions."  And  he  asked  '*  whether  any  case  could 
be  mentioned  of  an  action  of  this  sort  sustained  by  proof  only 
of  an  injury  sustained  by  the  tortious  act  of  a  third  person." 
In  other  words,  here  was  a  case  of  tort,  where  the  wrongdoer 
might  have  been  condemned  to  repair  the  proximate  results 
of  his  act ;  but  he  could  not  be  condemned  to  respond  for  the 
illegal  and  remote  act  of  the  plaintiff's  employer.  For  that 
the  plaintiff,  as  Mr.  Justice  Lawrence  observed  at  the  trial, 
had  his  remedy  against  his  employer.  As  between  the  em- 
ployer and  himself,  the  proximate  cause  of  any  injury  result- 
ing from  the  discharge  was  that  illegal  discharge  itself. 

In  Anthony  v.  Slaid,  11  Met.  (Mass.)  290,  where  one  had 
undertaken  for  a  fixed  sum  to  support  a  town's  paupers,  and 
another  had  assaulted  and  beaten  a  pauper  so  as  to  increase 
the  expense  of  such  support,  it  was  held  that  the  former  per- 
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son  could  not  recover  the  amount  of  such  increased  expense 
from  the  latter,  it  being  too  indirect  and  remote. 

In  Short  v.  Potodly  L.  B.,  7  0.  P.  253,  decided  in  the  year 
1872,  the  defendant  had  been  guilty  of  an  illegal  act  by  haviug 
his  van  washed  in  a  public  street  in  violation  of  the  Metro- 
politan Police  Act.  The  water  ran  down  the  street,  and  would 
have  passed  harmlessly  down  a  grating  about  25  yards  away, 
into  the  sewer,  but  for  the  fact  that  the  grating,  having  been 
frozen*  over,  caused  the  water  to  spread  out  and  form  a  sheet 
of  ice,  on  which  plaintiff's  horse  slipped  and  broke  its  knee. 
The  court  thought  thb' damage  was  not  within  the  ordinary 
consequences  of  the  defendant's  act  and  not  to  be  fairly  ex- 
pected, anticipated,  or  foreseen  by  him,  and  that  he  was  not 
liable  for  such  a  result. 

There  was  a  curious  case  in  England,  in  the  year  1867 — that 
of  Glover  v.  London  d  8.  W.  Ry.  Go,,  L.  E.  3  Q.  B.  25— 
wherein  the  plaintiff,  a  passenger  on  the  railway,  was  wrongly 
charged  by  the  company's  ticket  collector  with  having  no 
ticket,  and  ejected  from  the  train,  with  no  more  force,  how- 
ever, than  was  necessary.  He  left  a  pair  of  race-glasses  in 
the  railway  carriage,  which  were  lost ;  and  he  claimed  that 
the  defendant  was  liable  for  their  value,  as  well  as  for  the 
assault  committed  by  ejecting  him  from  the  train.  The  court 
held  that  the  loss  of  the  glasses  was  not  the  necessary  conse- 
quence or  immediate  result  of  the  wrongful  act,  and  that, 
therefore,  as  to  this  claim  the  injured  person  could  not  re- 
cover. 

In  Etoing  v.  Railroad,  1  Pa.  Adv.  R.  78,  48  Am.  &  Eng.  R. 
Gas.  506,  cars  were,  by  a  negligent  collision,  thrown  from  the 
track  and  into  the  premises  of  the  plaintiff,  who  alleged  that  her 
life  was  endangered,  and  that,  through  fright,  she  became  ill  and 
disabled.  On  demurrer  the  suit  was  dismissed.  On  appeal  the 
Supreme  Court  of  Pennsylvania  affirmed  the  judgment,  say- 
ing that  it  was  plain  from  the  plaintiff's  statement  of  her  case 
that  her  only  injury  proceeded  from  fright,  alarm,  nervous 
excitement,  and  distress,  there  being  no  allegation  that  she 
had  received  any  bodily  injury.  The  court  applied  the  doc- 
trine of  proximate  result.  The  defendant  owed  the  plaintiff 
no  duty  to  protect  her  from  fright.    Nor  had  it  any  reason  to 
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anticipate  that  the  result  of  a  collision  on  its  road  would  so 
operate  on  the  mind  of  a  person  who  witnessed  it,  but  sus- 
tained no  bodily  injury,  as  to  produce  such  nervous  excite- 
ment as  would  result  in  permanent  injury ;  and  if  the  injury 
was  one  which  the  company  could  not  have  reasonably  fore- 
seen, then  the  accident  was  not  the  proximate  cause.  The 
rule  was  stated  to  be  that  the  injury  must  be  the  natural  and 
probable  consequence  of  the  negligence  ;  such  a  consequence 
as,  under  the  surrounding  circumstances  of  the  cas^  might 
and  ought  to  have  been  foreseen  by  the  wrongdoer  as  likely 
to  flow  from  his  act.  The  court  considered  the  injury  as  too 
remote,  and  said  it  knew  of  no  well-considered  case  in  which 
it  has  been  held  that  mere  fright,  when  unaccompanied  by 
no  injury  to  the  person,  has  been  held  actionable. 

These  cases  suggest  the  importance  of  the  doctrine  of 
proximate  cause  in  the  relations  of  warehousemen  and  car- 
riers. The  trial  of  suits  against  such  defendants  is  infected, 
sometimes,  with  strange  prejudices,  which  would  find  a  more 
appropriate  expression  in  ward  meetings  than  in  courts ;  but 
the  leading  decisions  show  that  intelligent  and  educated 
judges'  perceive  the  logic  of  the  doctrine  in  litigation  of  this 
kind,  and  apply  it  when  it  is  proper  to  do  so.  An  interest- 
ing case  in  Mississippi,  which  arose  in  the  year  1887 — -Jfe?*- 
charda'  Whxirf  Boat  Association  v.  Woody  64  Miss.  661 — illus- 
trates this  part  of  our  subject  Cotton  had  been  delivered 
by  a  railroad  company  to  the  Merchants'  Wharf  Boat  Asso- 
ciation for  shipment  on  certain  steamboats.  During  a  pro- 
tracted delay  awaiting  transportation  a  fire  broke  out  in  a 
neighboring  oil  mill  belonging  to  another  proprietor,  and  the 
fire  was  communicated  to  the  warehouse  where  the  cotton 
in  question  was  deposited,  resulting  in  the  loss  of  the  cotton. 
It  would  appear  by  the  report  of  the  case  that  the  jury  in 
the  lower  court  was  told,  in  effect,  by  the  trial  judge  that  if 
in  their  judgment  the  condition  of  the  warehouse  yard  itself, 
the  habit  of  allowing  smoking  therein,  the  proximity  of  in- 
habited cabins,  and  the  fact  that  engines  ran  into  the  yard, 
admonished  the  warehousemen  of  the  danger  of  fire,  then,  if 
a  fire  occurred,  though  not  originating  from  any  of  these 
sources,  and  though  none  of  them  contributed  to  the  disaster, 
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the  defendant  was  responsible.  The  appellate  court  had  no 
difficulty  in  deciding  such  a  charge  to  be  erroneous,  and  held 
that  the  proper  test  is  that  laid  down  in  Cooley  on  Torts  (p.  69), 
and  is  simply  whether  a  reasonable  and  prudent  person  should, 
under  the  circumstances,  have  anticipated  the  danger  of  a 
fire,  not  upon  his  own  premises,  but  in  a  neighboring  oil  mill. 
The  court  cited  the  case  of  Morrison  v.  Davis,  20  Pa.  St.  171. 
In  this  case  a  carrier  by  canal  used  a  lame  horse  in  towing 
his  boat,  and  in  consequence  was  so  delayed  in  the  journey 
that  the  boat  was  wrecked  by  a  flood,  which  it  might  have 
escaped  had  the  owner  used  a  sound  horse ;  and  in  the  dis- 
aster goods  in  transit  by  the  boat  were  injured.  The  court 
rightly  held,  on  principle,  that  the  boat  owners^were  not  liable 
for  such  damage,  as  the  result  of  the  delay  could  not  have 
been  reasonably  foreseen  when  the  trip  was  begun. 

Likewise,  in  the  very  intelligent  opinion  of  the  Supreme  Oourt 
of  Nebraska,  in  McClary  v.  Siotix  Oity  &  Pac.  E,  Co,j  3  Neb. 
53,  it  was  said,  as  to  a  carrier  of  passengers,  that  the  gen- 
eral rule  is  that  even  a  wrongdoer  is  liable  only  for  the  proxi- 
mate consequences  of  his  act  or  default.  In  the  case  at  bar 
the  train  was  forty-five  minutes  late,  when  a  gust  of  wind 
threw  it  from  the  track  and  injured  a  passenger.  It  was  held 
that,  though  the  train  would  have  escaped  the  tempest  had  it 
been  on  time,  yet  the  accident  was  neither  the  natural  nor 
probable  consequence  of  the  delay,  but  merely  an  occasion 
for  an  independent  force  to  intervene. 

In  the  recent  English  case  of  Cobb  v.  RaUtoay  Company y  L.  B. 
12  Q.  B.  Div.  459  (1883),  it  was  held,  among  other  things,  that 
where  a  passenger  claimed  to  recover  as  damages  from  a  rail- 
way company  a  sum  of  money  of  which  he  had  been  robbed, 
in  consequence,  as  he  alleged,  of  the  company's  negligence  in 
allowing  its  carriage  to  be  overcrowded,  the  liability  thus 
claimed  was  too  remote.  The  Master  of  the  Bolls  said  that  it 
cannot  be  considered  as  th6  probable  and  ordinary  result  of 
allowing  a  compartment  of  a  railway  carriage  to  be  over- 
crowded that  a  passenger  should  be  robbed  by  his  fellow- 
passengers.  Lord  Justice  Bowen  said  it  was  impossible  to 
treat  the  alleged  damage,  under  this  claim,  as  otherwise  than 
too  remote,  according  to  English  law ;  the  law  being  that  the 
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damage  must  be  the  direct  and  natural  consequence  of  the 
breach  of  obligation  complained  of ;  and  being  the  same  in 
this  respect  with  regard  both  to  contracts  and  torts,  subject 
to  the  qualification  that  in  the  case  of  the  former  the  law 
does  not  consider  as  too  remote  damages  which  may  be 
reasonably  supposed  to  have  been  in  the  contemplation  of 
the  parties  where  the  contract  was  made.  He  concurred  in 
the  view  that  the  robbery  could  not  be  fairly  said  to  be  the 
natural  result  of  overcrowding  the  railway  carriage.  Lord  Jus- 
tice Smith  also  said  that  it  was  not  the  natural  consequence  of 
negligent  overcrowding  that  a  passenger  should  have  his 
pocket  picked  by  an  independent  tort-feasor,  and,  therefore, 
that  the  alleged  damage  was  too  remote. 

Where  bodily  injury  is  inflicted  on  a  passenger  by  negli- 
gence of  the  carrier,  it  seems  to  be  held  .that. mental  pain  and 
suffering  resulting  from  the  injury  may  be  considered  as  a 
proximate  result  of  the  physical  injury,  and  included  in  the 
estimate  of  damage.  Such  was  the  conclusion  of  the  Supreme 
Court  of  the  United  States  in  Kennon  v.  Gilmer^  131  U.  S. 
22, 26  (1888),  and  the  rule  laid  down  in  decisions  therein  cited 
was  approved.  But  where  there  is  negligence  that  produces 
no  physical  injury,  but  only  alleged  mental  suffering,  there 
has  been  much  conflict  of  opinion.  A  large  number  of  cases, 
pro  and  contra,  are  cited  in  Telegraph  Co,  v.  Wood.,  57  Fed. 
Bep.  471,  in  which  case,  however,  the  United  States  Court  of 
Appeals,  for  the  Fifth  Circuit,  concludes  that  so  far  as  the 
action  was  based  on  negligent  delay  in  delivery  of  a  tele- 
gram, and  suit  was  brought  by  the  person  to  whom  it  was 
addressed,  damages  for  mental  suffering  alone  were  too  re- 
mote. In  other  words,  they  were  not  the  probable,  antici- 
pated, and  proximate  result  of  the  delay  in  that  case. 

In  Scheffer  v.  Railroad  Company,  105  U.  S.  249,  8  Am.  & 
Eng.  B.  Cas.  59,  a  passenger  was  injured  by  a  collision  of 
trains.  The  declaration  alleged  substantially  that  the  colli- 
sion  was  the  result  of  negligence  of  the  officers  of  the  com- 
pany ;  that  the  testator  of  the  plaintiff's  executors  was  thereby 
greatly  injured ;  that  as  a  result  he  became  disordered  in 
mind,  and  that  this  mental  disorder  or  insanity  induced  him, 
about  eight  months  after  the  accident,  to  commit  suicide. 


ON  PROXIMATE  CAUSE  XXXI 

The  action  was  brought  by  his  executors  under  the  Yirginia 
statute,  giving  a  right  of  recovery  when  the  death  is  caused 
by  such  default  or  neglect  as  would  have  entitled  the  party 
injured  to  recover  damages  if  death  had  not  ensued.  A 
demurrer  was  sustained  in  the  lower  court,  on  the  ground 
that  the  death  of  Scheffer  was  not  due  to  the  negligence  of 
the  company  in  the  judicial  sense  which  would  make  it  liable 
under  the  statute,  the  proximate  cause  being  suicide,  and  the 
relation  thereto  of  the  accident  being  too  remote.  This 
ruling  was  affirmed  by  the  Supreme  Court  of  the  United 
States,  that  court  holding  that  the  proximate  cause  of  the 
death  of  Scheffer  was  his  own  act  of  self-destruction,  and  in 
this  connection  saying :  "  The  suicide  of  Scheffer  was  not  a 
result  naturally  and  reasonably  to  be  expected  from  the 
injury  received  on  the  train.  It  was  not  the  natural  and 
probable  consequence,  and  could  not  have  been  foreseen  in 
the  light  of  the  circumstances  attending-  the  negligence  of 
the  officers  in  charge  of  the  train.  His  insanity,  as  a  cause, 
of  his  final  destruction,  was  as  little  the  natural  or  probable 
result  of  the  negligence  of  the  railway  officials  as  his  suicide, 
and  each  of  these  are  casual  or  unexpected  causes  intervening 
between  the  act  which  injured  him  and  his  death." 

The  doctrine  thus  stated  was  applied  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  in  HaUe  v. 
Texas  dc  P.  S.  Oo,,  60  Fed.  Bep.  657,  where  the  allegation 
of  the  plaintiff,  the  curator  of  a  lunatic,  was  that  his  ward 
had  been  made  insane  by  the  excitement  and  hardship  of  a 
railway  wreck,  he  being  at  the  time  a  passenger,  but  not  sus- 
taining any  bodily  injury.  The  negligence  causing  the  acci- 
dent and  the  fact  of  insanity  being  admitted  as  a  matter  of 
pleading,  on  an  exception  equivalent  to  a  demurrer,  the  court 
held,  on  writ  of  error,  and  affirming  the  Circuit  Court,  that  it 
was  well  settied  that  the  damages  sustained  by  a  wrongful 
act  roust  be  the  natural  and  probable  result  of  the  act,  and 
that  insanity  could  not  be  held  to  be  such  a  proximate  result. 

In  Loivery  v.  Western  Union  Tel.  Co.,  60  N.  T.  198,  a  tele- 
gram, as  delivered  for  transmission,  asked  for  five  hundred 
dollars,  but,  by  the  negligence  of  the  company,  was  made  to 
read  five  thousand  when  delivered  to  the  sendee.    The  per- 
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son  reoeiving  the  message  remitted  five  thousand  dollars  to 
the  sender  of  the  message,  who  embezzled  the  money.  It 
was  held  that  the  embezzlement  was  not  the  natural  or  prob- 
able consequence  of  the  error  of  the  defendant  company  and 
that  plain ti£f  could  not  recover. 

A  leading  case  in  the  Supreme  Court  of  the  United  States, 
HaUroad  Company  v.  Seeves,  10  Wall.  U.  S.  176,  applies  the 
doctrine  of  proximate  cause  to  the  carriage  of  merchandise. 
The  testimony  showed  that  during  one  of  the  most  sud- 
den, violent,  and  extraordinary  storms  ever  known  in  the 
region  concerned  tobacco  was  being  transported  from  North 
Carolina  to  Memphis,  Tenn.,  on  a  contract  through  and 
by  several  railroads,  of  which  the  plaintiff  in  error,  de- 
fendant below,  was  one ;  that  at  Chattanooga,  Tenn.,  it  was 
received  by  the  defendant  railroad,  and  that  fifteen  miles  out 
from  that  city  the  train  was  obstructed  by  a  landslide  and 
broken  bridges,  and  returned  to  Chattanooga,  at  which  place 
the  water  came  over  the  tracks  and  into  the  cars,  injuring  the 
tobacco.  The  lower  court  seems  to  have  committed  a  num- 
ber of  errors  in  charging  the  jury,  or  in  refusing  requests  to 
charge.  In  reversing  the  judgment  of  that  court,  the  appel- 
late tribunal  held  that  where  a  common  carrier  shows  that  a 
loss  resulted,  as  in  this  case,  from  vis  major,  he  is  excused, 
unless  the  other  party,  on  whom  the  burden  rests,  proves  such 
negligence  on  the  part  of  the  carrier  as  would  amount  to  a 
proximate  cause  of  the  disaster ;  that  where  the  proximate 
cause  of  the  injury  is  the  act  of  God,  the  carrier  would  be  ex- 
cused, though  there  might  have  been  a  negligent  delay  on  his 
part  which  operated  as  a  remote  cause ;  and  that,  as  the 
maxim  causa  proxima  non  remota  spectatur  applies  to  a  car- 
riage of  goods,  the  law  in  such  cases  requires  only  ordinary 
care  to  avoid  the  overpowering  and  proximate  cause. 

The  court  referred  with  approval  to  the  case  of  Morrison 
V.  DaviSy  already  cited,  and  where  the  Pennsylvania  court 
had  held  that  a  flood  was  the  proximate  cause  of  the  disaster, 
and  that  the  delay  occasioned  by  having  a  lame  horse  attached 
to  the  carrier's  canal  boat,  whereby  the  boat  was  exposed  to 
the  flood,  was  only  a  remote  cause.  The  court  also  cited  with 
approval  the  Massachusetts  case  of  Denny  v.  HaUroad,  13 
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Oray,  Mass.,  481,  in  which  the  defendant  carrier  had  been 
guilty  of  a  negligent  delay  of  six  days  in  transporting  wool 
from  Suspension  Bridge,  N.  Y.,  to  Albany,  and  wherein,  it 
was  shown  that  the  wool,  while  at  the  latter  place,  was  sub- 
merged and  damaged  by  a  sudden  and  violent  flood  on  the 
Hudson  Biver.  It  was  there  held  that  the  flood  was  the  prox- 
imate cause  of  the  damage,  and  that  the  delay  in  transporta- 
tion was  the  remote  cause ;  and  that  this  doctrine  of  causation 
governs  the  liabilities  of  common  carriers,  as- it  does  those  of 
other  occupations. 

In  the  later  Massachusetts  case  of  Hoadley  v.  Northern 
Transp,  li.  Co,j  115  Mass.  305,  there  was  an  exception 
made  against  fire  while  goods  were  in  transit  or  at  depots. 
The  goods  in  question  had  been  delayed  on  a  wharf,  and,  while 
so  delayed,  were  destroyed  in  the  great  Chicago  fire  of  1871. 
The  court  said  that  the  defendant's  liability  extended  only  to 
natural  and  probable  consequences,  and  that  it  was  plain  that 
the  destruction  of  the  goods  in  the  calamity  which  happened 
could  not  reasonably  have  been  anticipated  as  a  consequence 
of  their  wrongful  detention  on  the  wharf. 

In  WertTieimer  v.  Penn.  li.  Co.^  3  Am.  &  Eng.  B. 
Cas.  279,  where  there  was  likewise  an  exception  made 
against  fire,  the  goods  having  been  burned  by  a  mob  at 
Pittsburg  in  the  riots  of  1877,  the  United  States  Circuit 
Court  at  New  York  held  that  the  plaintiff  had  not  shown  neg. 
ligence  of  the  carrier  in  the  matter,  the  burden  being  on  plain- 
tiff;  but  further  said  that,  irrespective  of  any  consideration  of 
the  burden  of  proof,  when  it  appeared,  as  it  did  in  this  case, 
that  the  fire  by  which  the  plaintiff's  goods  were  destroyed 
was  the  act  of  a  mob  engaged  in  a  struggle  with  the  military 
authorities  of  the  State,  without  anything  to  show  that  the 
carrier  was  bound  to  anticipate  such  a  result,  the  defense  was 
affirmatively  established.  In  other  words,  the  fire  was  the 
proximate  result  of  the  violence  of  the  mob  and  not  of  any 
act  or  omission  of  the  carrier. 

It  may  be  of  interest  to  students  of  comparative  jurispru- 
dence to  make  some  reference  to  the  Boman  law  and  to  the 
modem  civilians  on  this  topic.  The  maxim  cited  in  the  be- 
ginning of  this  essay  would  hardly  be  found  in  any  remains 
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of  Briton  or  Anglo-Saxon  law,  and  was  probably  framed  in 
its  present  form  by  some  of  those  civilians  and  canonists  who 
did  so  much,  up  to  the  time  of  Edward  II.,  in  shaping  the  law 
of  England  as  we  now  know  it.  It  is  likely  that  in  the  ar- 
chaic period  of  Boman  life  juristic  ideas  on  the  subject  in 
hand  were  not  clearly  defined.  But  the  classical  jurists  un- 
derstood the  logic  of  the  doctrine  of  proximate  cause ;  and 
many  examples  are  found  in  the  Pandects,  as,  for  example,  in 
the  ninth  book  in  discussions  concerning  the  Aquilian  law. 

Thus  the  general  rules  laid  down  by  Paul,  a  Boman  juris 
consult  of  the  early  part  of  the  third  century,  on  the  subject 
of  fire  negligently  communicated  from  one's  premises  to  those 
of  one's  neighbor  (Dig.  IX.,  2,  30,  3)  do  not  diflfer  essentially 
from  some  of  those  which  governed  in  the  Supreme  Court  of 
the  United  States  in  Milwaukee  <t  St.  P.  H.  Co,  y.  Kellogg ^ 
94  U.  S.  469. 

Under  the  theory  of  the  Corpus  Juris  and  the  modem 
civil  law,  it  may  be  said  generally  that  obligations  proceed 
from  contract,  from  quasi-contract,  from  offenses  and  quasi- 
offenses,  and  in  some  cases  from  special  enactments  of  law. 
The  domain  of  offenses  and  quasi-offenses  would  cover  the 
subject  of  Torts  in  the  English  and  American  law ;  an  offense 
meaning  a  positive  act  of  wrong,  and  a  quasi- offense,  in  the 
more  modern  sense  at  least,  conveying  the  idea  of  neglect^ 
either  of  the  party  himself,  or  of  some  one  for  whom,  as  a 
matter  of  legal  policy,  he  is  responsible.  The  subject  of 
damages  was  illuminated  by  the  genius  of  Dumoulin,  a 
French  jurist  of  the  sixteenth  century ;  and  many  of  the  rules 
formulated  by  him  are  reproduced  by  Domat  and  Pothier, 
and  are  found  in  the  codes  of  France  and  Louisiana,  and  the 
subsequent  jurisprudence. 

Where  a  conti*act  has  been  violated,  the  rules  in  regard  to 
resulting  damages  have  been  laid  down  by  civilians  with  much 
precision.  The  damages  for  the  mere  nonpayment  of  money  are 
covered  by  the  payment  of  interest  For  the  inexecution  or 
breach  of  contracts  other  than  for  the  mere  payment  of  money 
damages  may  be  recovered  for  the  amount  of  actual  loss  sus* 
tained,  damnum  emergens  and  the  amount  of  profit  lost,  lucrum 
cessans.    If  the  violation  has  been  by  mere  neglect  or  "  simple 
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fault/*  the  damages  should  be  those  which  may  be  reasonably 
supposed  to  have  entered  into  the  contemplation  of  the  par-  ~ 
ties  at  the  time  of  the  contract.     But  if  the  violation  has  been 
the  result  of  ddus^  that  is,  of  evil  intent,  fraud,  bad  faith, 
the  debtor  of  the  obligation  will  be  held  to  a  larger  measure 
of  damages,  and,  as  Pothier  points  out  (Pothier,  Obligations,  ^ 
No.  166 ;  Code  Napoleon,  Arts.  1150,  1157  ;  La.  Civ.  Code,  ^ 
Arts.  1934,   1928),  for  the   consequences  of  his  ddua.     But, 
nevertheless,  even  in  such  cases,  these  consequences  must  be 
direct,  and  not  remote.    And  though  the  French  jurists  say 
that  the  textual  provisions  of  their  code  on  the  subject  of  the  ^ 
inexecution  of  contracts  do  not  apply  in  all  respects  to  inju-  • 
ries  by  tort,  yet,  so  far  as  the  doctrine  of  proximate  cause  and 
result  goes,  the  logic  of  the  situation  will  be  found  equivalent 

The  following,  from  the  standard  work  of  Larombiere  on 
Obligations  (Tome  V.,  p.  704,  the  author  being  a  judge  of  the  * 
Imperial  Court  of  Limoges)  seems  to   sum   up  the  matter. 
We  translate:  "The  author  of  the  act  [of  wrong  or  neglect] 
is  under  an  obligation  to  repair  the  damage  which  he  has 
caused.    To  repair  the  damage  is  to  satisfy,  as  far  as  possible, 
the  person  who  has  suffered,  by  means  of  an  indemnity  ap- 
propriate to  the  nature  of  the  injury  and  the  possibility  of  its 
reparation.     In  cases  of  offense  and  quasi-offense,  the  dam- 
age embraces,  as  in  cases  of  the  inexecution  of  conventional 
obligations,  the   loss  sustained,  damnum  emergens,   and  the- 
profit  lost,  lucrum  cessans^  and  on  this  double  basis  the  amount ' 
of  the  reparation  should  be  calculated.     The  damages,  how- 
ever, for  the  reparation  of  an  offense  or  a  quasi-offense  should 
embrace  only  what  is  the  immediate  and  direct  result  thereof.'* 

The  decisions  of  the  Supreme  Court  of  Louisiana  carry  out 
this  theory.  In  the  early  case  of  Ddery  v.  Hornet^  11  Martin, 
La.,  4,  where  the  defendant  was  held  responsible  for  the 
drowning  of  a  slave,  the  case  was  determined  on  a  discussion  - 
of  the  doctrine  of  proximate  cause,  intervening  force,  and  im- 
mediate consequence. 

In  Price  v.  Jones,  5  La.  Ann.  635,  the  same  court  held,  in  a 
suit  against  a  sheriff  for  wrongful  seizure  and  sale  of  land,  • 
that  "  we  are  not  liable  for  the  remote  consequences  of  our " 
acts,"  though  "  it  has  always  been  difiicult  for  courts  to  dis- 
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tinguish  between  those  immediate  damages  for  which  defend- 
ants are  responsible  and  the  consequential  damages  for  which 
they  are  not  liable." 

In  the  case  of  Gaulden  y.  McPhatd,  4t  La.  Ann.  79,  the  same 
court  stated,  as  a  rule  of  jurisprudence,  derived  from  the  civil 
law,  that  in  the  class  of  cases  then  under  review  *'  it  is  a 
settled  rule  of  our  jurisprudence  to  adhere  to  the  principle 
that  the  direct  and  immediate,  or  the  natural  and  proximate, 
consequences  of  the  act  are  alone  to  be  taken  into  consider- 
ation." 

In  the  case  of  Lott  v.  The  Bailroad  Company,  37  La.  Ann. 
337,  a  boy  of  eleven  years  and  a  companion,  another  youth, 
were  permitted  by  the  driver  of  a  "  feed  car"  on  a  street  rail- 
road to  ride  on  the  front  platform.  They  began  to  scuffle 
with  each  other,  in  play,  and  the  driver,  slackening  his  pace, 
told  them  they  must  get  off,  "  since  they  would  not  behave." 
One  of  the  boys  pushed  the  other  off,  and  the  one  thus  pushed 
fell  under  the  car  and  was  killed.  The  court  said  that  the 
parents  of  the  deceased,  suing  under  the  statute,  could  not 
recover  against  the  street-car  company,  ujiless  it  appeared, 
among  other  things,  that  the  injury  was  occasioned  by  the 
negligence  of  the  driver  in  the  exercise  of  the  functions  in 
which  he  was  employed,  and  that  it  was  the  natural  and 
probable  result  of  the  conductor's  order,  such  a  consequence 
as  he  might  and  ought  to  have  foreseen  at  the  time.  The 
judgment  in  favor  of  the  defendant  company  was  affirmed. 

It  would  seem,  then,  that  the  whole  matter  may  be  summed 
up,  under  both  the  civil  and  the  common  law,  in  cases 
whether  of  wilful  or  negligent  tort,  as  follows : 

1.  Every  act  of  man  which  cat^e«  damage,  in  the  legal  sense, 
to  another  imposes  a  legal  obligation  on  him  by  whose /avU 
it  has  happened  to  repair  such  damage. 

2.  The  same  rule  applies  in  certain  cases  where,  as  a  matter 
of  legal  policy,  we  are  held  liable  for  the  faults  of  others,  as, 
for  example,  for  the  faults  of  servants. 

3.  Whether  the  fault  for  which  one  is  thus  bound  be  posi- 
tive or  negative,  by  commission  or  omission,  by  wilful  act  or 
by  simple  negligence,  the  damages  to  be  assessed  should  be 
only  those  which  are  caused  by  the  act  complained  of. 
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4  The  damages  thus  caused  should,  in  the  true  logical  and 
juristic  sense,  be  only  those  which  are  the  direct  and  proxi- 
mate result  of  the  act  of  fault 

5.  The  imposition  in  some  cases  of  what  are  called  exem- 
plary damages  does  not  form  any  just  exception  to  these  rules ; 
since  such  exemplary  damages  must  also  be  the  proximate 
result  of  some  wanton  or  outrageous  conduct  as  a  direct  and 
efficient  cause. 


LIABILITY  OF    SLEEPING -CAE  COMPANIES    FOR 
THE  PROPERTY  OF  PASSENGERS 

By  EiCLiN  McClain.* 

There  aeems  to  be  no  doubt  that  a  company  undertaking,  for 
a  compensation  in  addition  to  that  paid  for  railroad  transporta- 
tion, to  furnish  special  accommodations,  inchiding  accommoda- 
tions for  sleeping,  is  liable  for  injuries  to  the  person  of  the 
passenger  to  the  same  extent  as  any  other  carrier  of  passengers. 
The  only  cases  relating  to  the  subject  are  those  in  which  it  is 
sought  to  hold  railroad  companies  liable  for  injuries  to  a  passen- 
ger occupying  a  sleeper  operated  under  a  separate  management, 
due  to  the  construction  of  the  sleeping-car  or  the  negligence  of 
the  persons  in  charge  thereof,  and  in  these  cases  it  has  been  held 
that  unless  the  passenger  knew  that  the  sleeper  was  under  such 
separate  management,  he  has  the  right  to  regard  it  as  under  the 
management  of  the  railroad  company,  and  hold  such  company 
liable  for  injuries  received  therein.  PennsyJ/oa/nia  Co.  v.  Roy^ 
102  U.  S.  451;  Clevdcmd,  etc.,  R.  Co.  v.  Walrath,  38  Ohio 
St.  461 ;   Th/yrpe  v.  New  York  C,  etc.,  R.  Co.,  76  N.  Y.  402. 

And  a  railroad  is  liable  for  loss  of  baggage  in  the  sleeper  to 
the  same  extent  as  it  would  be  in  a  day  coach,  that  is,  in  case  of 
negligence  of  the  employe  in   charge,  whether  he  be  the  em- 

♦  Emun  MgOlain,  of  Iowa  City,  Iowa,  was  born  in  Ohio  in  1851,  but 
has  been  a  resident  of  Iowa  since  1855.  He  graduated  from  the  Law 
Department  of  the  State  University  of  Iowa  in  1873,  of  which  school  he 
was  made  a  professor  in  1881,  and  was  elected  its  Chancellor  in  1890, 
which  position  he  now  holds.  He  is  the  author  of  the  Annotated  Statutes 
of  Iowa  (1880),  Iowa  Digest  (1887),  Annotated  Code  of  Iowa  (1888),  Cases 
on  Carriers  (1893),  and  Outlines  of  Criminal  Law  and  Procedure  (1898), 
all  of  which  works  are  highly  esteemed  by  the  profession  for  the  special 
purposes  for  which  they  are  designed.  Chancellor  McClain  is  at  present 
one  of  the  Code  Commissioners  for  his  State,  and  at  the  last  session  of  tho 
American  Bar  Association  was  made  President  of  the  Section  on  Legal 
Education. 
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ploye  of  the  railroad  company  or  of  the  sleeping-car  company ; 
and  a  contract  with  the  sleeping-car  company  limiting  its  lia- 
bility will  be  immaterial  as  to  the  liability  of  the  railroad  com- 
pany. Zouisville^  If.  <&  G,  S.  H.  Co.  v.  Katze^iherger^  16 
Lea  (Tenn.)  380.  So,  also,  a  railroad  company  is  liable  for 
an  assault  on  a  passenger  by  an  employ^  of  the  sleeping-car 
company  to  the  same  extent  as  though  he  had  been  in  the  employ 
of  the  railroad  company  itself.  Dwinelle  v.  N.  Y.  C. ,  etc. ,  JS. 
Co.,  120  N.  Y.  117,  44  Am.  &  Eng.  R.  Cas.  384. 

A  sleeping-car  company  is,  in  general,  a  carrier  of  passen- 
gers, and  as  such  bound  to  accept  all  who  apply  in  accordance 
with  its  reasonable  regulations.  Ifevin  v.  PuUman  P.  C.  Co. , 
106  lU.  222,  11  Am.  &  Eng.  R.  Cas.  92. 

But  with  reference  to  the  liability  of  a  sleeping-car  company 
for  loss  of  or  damage  to  the  baggage  of  a  passenger  brought  with 
him  into  the  coach,  there  has  been  some  diflSculty,  and  some 
lack  of  agreement  among  the  cases.  In  the  first  place,  the 
relations  of  the  sleeping-car  company  to  the  passenger  with 
reference  to  his  hand  baggage  is  evidently  analogous  to  that  of 
a  railroad  company  to  a  passenger  in  an  ordinary  coach,  and 
it  ought  to  be  possible,  in  order  to  reach  a  conclusion  of  the 
present  question,  to  state  definitely  the  rule  in  that  case.  But 
the  history  of  the  passenger  carrier's  liability  for  baggage  does 
not  make  it  clear  that  there  is  any  authority  or  reason  for  a 
definite  distinction  between  liability  for  hand  baggage  and  that 
for  baggage  checked  and  exclusively  in  the  carrier's  possession. 
Where  the  carrier  has  no  separate  compartment  for  baggage  and 
does  not  attempt  to  distinguish  strictly  between  baggage  retained 
by  the  passenger  and  that  put  into  the  hands  of  servants  for 
stowage  in  some  more  convenient  place,  but  still  to  some  extent 
under  the  supervision  of  the  passenger,  the  liability  as  common 
carrier  for  the  baggage  has  been  regarded  as  attaching.  See, 
for  instance,  Robinson  v.  Dunm<yre,  2  B.  &  P.  416,  where  it  is 
said  by  Chambre,  J.,  to  be  immaterial  tliat  the  passenger  had 
his  portmanteau  with  him  in  the  coach,  and  had  his  eye  upon  it. 
And  Rich>ard  v.  London^  etc.,  R.  Co.,  7  C.  B.  839,  where 
Wilde,  C.J.,  makes  an  intimation  to  the  same  effect.  But  in 
case  of  a  carrier  of  goods,  the  fact  that  delivery  of  custody  has 
not  been  made  to  the  carrier  so  as  to  constitute  a  bailment  is 
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deemed  very  material.  East  India  Co,  v.  PvJlen^  1  Stra. 
690;  Brind  v.  Dale,  8  C.  &  P.  207;  Miles  v.  CaMe,  6  Bing. 
T43.  And  the  same  distinction  has  been  recognized  in  ferry 
cases  where  it  has  been  held  that  the  ferryman,  though  a  com- 
mon carrier  as  to  baggage  entrusted  to  his  custody,  is  not  such  as 
to  property  over  which  the  owner  retains  control  during  the 
transportation.  WiUowby  v.  Ilorridge,  12  C.  B.  742;  Walker 
V.  Jackson,  10  M.  &  W.  161;  Cohen  v.  Hume,  1  McCord 
(S.  Car.) 439;  White  y,  Winnisimmet  Co.,  7  Cush.  (Mass.)  155. 
So  in  steamship  or  steamboat  cases  it  is  held  that  as  to  the  per- 
sonal belongings  of  a  passenger  kept  in  his  immediate  personal 
control  in  his  stateroom,  there  is  no  absolute  liability  on  the  part 
of  the  company  as  a  common  carrier.  Clark  v.  Bums,  118 
Mass.  273 ;  Abbott  v.  Bradstreet,  55  Me.  530 ;  Steamboat  v. 
Vanderpool,  16  B.  Mon.  (Ky.)  302 ;  The  R.  E.  Lee,  2  Abb. 
(U.  S.)  49.  But  as  to  ordinary  baggage  taken  to  the  stateroom 
instead  of  being  left  in  the  part  of  the  boat  specially  set  apart 
for  baggage,  there  has  been  a  diflference  of  opinion,  and  the  case 
of  Cohen  V.  Frost,  2  Duer  (N.  Y.)  335,  which  held  that  there 
is  no  common  carrier  liability  in  such  case,  has  been  disapproved 
in  later  cases  in  the  New  York  supreme  court.  See  Mudgett 
V.  Steamboat  Co.,  1  Daly  (N.  Y.)  151 ;  Gore  v.  Transportation 
Co.,  2  Daly(N.  Y.)  254;  Fm  Horn  v.  Kermitt,  4  E.  D. 
Smith  (N.  Y.)  453;  MacMin  v.  Steamboat  Co.,  7  Abb.  Pr. 
N.  S.  (N.  Y.)  229.  In  Am^ericam,  Steamboat  Co.  v.  Bryan,  83 
Pa.  St.  446,  the  company  was,  however,  held  only  to  be  liable 
for  baggage  taken  to  tlie  stateroom  in  case  negligence  could  be 
shown,  and  a  similar  view  was  taken  in  Gleason  v.  Goodrich 
Trcmsportation  Co.,  32  Wis.  85.  The  liability  of  a  steamboat 
company  as  innkeeper,  as  to  which  the  court  was  equally  divided 
in  McKee  v.  Owen,  15  Mich.  115,  was  declared  against  in 
Steamship  Co.  v.  Bryam,  and  Clark  v.  Bums,  just  cited. 

In  the  light  of  these  adjudications  it  would  not  seem  entirely 
clear  that  a  railroad  company  should  not  be  liable  as  carrier  of 
goods  or  baggage  which  the  passenger  keeps  to  some  extent 
under  his  control,  where  the  loss  is  not  due  to  the  fact  that  the 
passsenger  has  not  surrendered  his  baggage  exclusively  into  the 
carrier's  custody;  and  accordingly  in  the  English  cases,  decided 
under  the  practice  in  that  country  of  not  checking  baggage, 
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there  seems  to  be  some  support,  in  dictum  at  least,  for  the  doc- 
trine that  in  such  cases  the  carrier  may  be  liable  without  r^ard 
to  its  negligence.  Sieha/rds  v.  Londan,  etc.j  M.  Co.j  7  C.  B. 
839;  LeContev/r  v.  London  &  S.  W.  R.  Co.,  L.  K.  1  Q.  B. 
54;  Burgheim  v.  Great  Eastern  R.  Co,,  3  C.  P.  Div.  221; 
Bunch  V.  Oreat  Western  R.  Co.,  17  Q.  B.  Div.  215,  26  Am. 
&  Eng.  E.  Cas.  137;  Bunch  v.  Cfrea^  Western  R.  Co.,  13 
App.  Cafi.  31,  34  Am.  &  Eng.  R.  Cas.  224.  In  this  country, 
however,  perhaps  by  reason  of  the  custom  of  checking  baggage 
when  desired,  the  almost  uniform  holding  seems  to  be  that  a 
railway  company  is  in  no  sense  a  bailee  of  baggage  not  checked 
and  is  not  liable  therefor  except  in  case  of  negligence.  Kinslejf 
V.  Lake  Shore,  etc.,  R.  Co.,  126  Mass.  54;  Tower  v.  Utica, 
etc.,  R.  Co.,  7  Hm(N.  Y.)  47;  Weeks  v.  N.  Y.,  etc.,  R.  Co., 
72  N.  Y.  50 ;  imnois  Cent.  R.  Co.  v.  Handy,  63  Miss.  609 ; 
First  Nat.  Ba/nk  v.  Mariette,  etc.,  R.  Co.,  20  Ohio  St.  259. 

In  accordance  with  the  doctrine  which  has  thus  been  applied 
in  this  country  with  reference  to  the  railway  company  itself,  the 
almost  uniform  ruling  has  been  that  sleeping  car  companies  are 
not  liable  as  common  carriers  for  the  baggage  which  the  pas- 
senger brings  with  him  into  the  coach.  Blum  v.  Southern  P. 
P.  C.  Co.,  1  Flipp.  (U.  S.)  500,  3  Cent.  L.  J.  591;  Pullman 
P.  C.  Co.  V.  Smith,  73  111.  360 ;  PuUman  P.  C.  Co.  v.  Preud- 
enstein,  3  Colo.  App.  540,  58  Am.  &  Eng.  R.  Cas.  589; 
HiUis  V.  Chicago,  etc.,  R.  Co.,  72  Iowa  228,  31  Am.  &  Eng. 
R.  Cas.  108.  But  in  Louisville  N.  <&  G.  8.  R.  Co.  v.  Katzen- 
herger,  16  Lea  (Tenn.)  380,  the  court  proceeds  on  the  theory  of 
the  liability  of  the  sleeping  car  company  as  a  common  carrier  in 
such  cases. 

In  view  of  the  fact  that  a  sleeping  car  company  furnishes 
lodging,  some  effort  has  been  made  to  hold  it  liable  for  personal 
baggage  as  an  innkeeper,  and  this  view  is  taken  by  the  court  in 
Pullman  P.  C.  Co.  v.  Lowe,  28  Neb.  238,  40  Am.  &  Eng.  R. 
Cas.  637 ;  but  in  this  case  the  authorities  on  the  question  seem 
not  to  have  been  called  to  the  attention  of  the  court,  for  it  is  therein 
said  that  no  cases  exactly  in  point  are  to  be  found,  and  that  the 
question  is  a  new  one,  whereas  the  entire  current  of  authority 
on  that  particular  point  is  the  other  way.  See  Blum  v.  Soxith- 
em  P.   C.   Co.,  1  Flipp  (U.  S.)  500;  Pullman  P.  C.  Co.  v. 
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Smithy  73  111.  360;  PuUm/m  P.  C.  Co.  v.  Freudenstevn^  3 
Colo.  App.  540,  58  Am.  &  Eng.  R.  Cas.  589,  and  PvUmcm 
P.  C.  Co.  V.  Oamn,  930  Tenn.  53,  58  Am.  &  Eng.  E.  Cas. 
585,  in  each  of  which  the  claim  that  a  sleeping  car  company 
is  liable  as  innkeeper  is  expressly  considered  and  rejected.  It  is 
said  that  the  reason  on  which  an  innkeeper's  liability  was  orig- 
inally based  has  no  application  to  the  circumstances  under  which 
a  sleeping  car  company  receives  baggage,  and  that  the  doc- 
trine of  public  policy  on  which  the  liability  of  an  innkeeper 
was  established,  is  not  applicable  to  the  business  of  a  sleeping 
car  company.  Blum  v.  Southern  P.  C.  Co.^  1  Flipp  (U.  S.) 
500,  and  Pullman  P.  C.  Co.  v.  Smith,  73  111.  360. 

The  authorities  concur,  therefore,  with  the  exceptions  above 
indicated,  in  the  proposition  that  sleeping  car  companies  are  not 
liable  for  baggage  brought  upon  their  coaches  by  passengers, 
except  as  a  railway  company  would  be  for  baggage  retained  by 
a  passenger  in  his  own  control ;  that  is,  only  by  reason  of  neg- 
hgence.  Woodruff  v.  Diehl,  84  Ind.  474 ;  Bevis  v.  Baltimore 
i&  0.  P.  Co.  (St  Louis  C.  C),  56  Am.  E.  850  (note);  Lewis  v. 
New  Yorh  S.  C.  Co.,  143  Mass.  267;  PuUmmi  P.  C.  Co. 
V.  Pollock,  60  Tex.  120;  Welch  v.  PuUm^n  P.  C.  Co.,  17 
Abb.  N.  Y.  352,  13  Alb.  L.  J.  221.  A  sleeping  car  com- 
pany invites  passengers  to  bring  with  them  such  baggage  as  is 
necessary  for  their  personal  comfort,  and  impliedly  contracts  to 
use  reasonable  care  in  the  protection  of  such  baggage  as  in 
the  protection  of  the  persons  of  passengers,  but  not  fur- 
ther. See  Blum  v.  Southern  P.  C.  Co.,  1  Flipp  (U.  S.) 
500 ;  Woodruff  S.  cfe  P.  Co.  v.  PieM,  84  Ind.  474 ;  Lewis 
V.  New  York  S.  C.  Co.,  143  N.  Y.  267,  all  cited  above, 
and  Poot  v.  New  York  S.  C.  Co.,  28  Mo.  App.  199; 
Wilson  V.  Baltimore  dk  0.  R.  Co.,  32  Mo.  App.  682;  Bar- 
rot  v.  Pullman  P.  C.  Co.,  51  Fed.  Eep.  796,  52  Am.  &  Eng. 
E.  Cas.  498.  The  company  thus  becomes  liable  for  watches, 
jewelry,  such  as  is  ordinarily  worn,  valises  containing  ordinary 
baggage,  etc.  ITampton  v.  Pullman  P.  G.  Co.,  42  Mo.  App. 
134;  Florida  v.  Pullman  P.  C.  Co.,  37  Mo.  App.  598;  Ste- 
venson  v.  PuUma/a  P.  C.  Co.  (Tex.  Civ.  App.  1894),  26  S.  W. 
Eep.  112. 

The  liability  of  a  sleeping  car  company  for   such   personal 
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belongings  and  baggage  tlierefore  rests  on  its  failure  to  furnish 
such  reasonable  care  and  protection  to  the  property  of  the  pas- 
sengers as  the  circumstances  require.  Blum  v.  Saather^i  P.  C, 
Co.,  1  Fhpp  (U.  S.)  500;  Woodruff  S.  db  P.  Co.  v.  DieU,  84 
Ind.  474,  above  cited;  Pahneter  v.  Wdgner,  11  Alb.  L.  J. 
149;  Kinsley  Y.  Lake  Shore  ds  M.  S.  P.  Co.,  125  Mass.  54; 
Pullman  P.  C.  Co.  v.  Martin,  92  Ga.  161,  58  Am.  &  Eng. 
E.  Cas.  583.  But  ordinary  care  in  such  cases  requires  continu- 
ous watch  by  the  servants  of  the  company  over  the  car  and  its 
passengers,  Bhim  v.  Southern  P.  C.  Co.,  1  Flipp.  U.  S.  500, 
and  that  the  watchman  must  not  have  other  duties  such  as  will 
take  him  from  his  post  even  for  a  short  time,  and  that  he  must 
not  be  kept  so  long  on  duty  as  to  render  him  unfit  for  the  service. 
Lewis  \.  New  York  S.  C.  Co,,  143  N.  Y.  267;  Carpenter  v. 
JX'ew  York,  etc.,  P.  Co.,  124  N.  Y.  53,  47  Am.  &  Eng.  K. 
Cas.  421 ;  Pidlman  P.  C.  Co.  v.  Gardner,  3  Penny  Pa.  78, 
18  Cent.  L.  J.  14.  But  the  passenger  must  not  be  negligent  in 
the  care  of  his  own  effects.  Wilson  v.  Baltimore  i&  O.  R. 
Co,,  32  Mo.  App.  682;  Whitney  v.  Pullman  P.  C.  Co.,  143 
Mass.  243.  However,-  even  though  the  passenger  be  negligent, 
if  the  loss  is  due  to  the  wilful  act  of  the  employee  the  company 
is  liable  under  its  contract.  Pullman  P.  G.  Co.  v.  Matthews, 
74  Tex.  654. 

The  loss  of  baggage  has,  in  itself,  been  held  sufficient  to  show 
negligence,  casting  the  burden  of  proof  upon  the  company  to 
prove  the  exercise  of  the  proper  care.  See  Lewis  v.  New  York 
S.  C.  Co.,  143  N.  Y.  267;  Pidlman  P.  C.  Co.  v.  Freuden- 
stein,  3  Colo.  App.  540,  58  Am.  &  Eng.  E.  Cas.  589 ;  Bevis 
V.  B,  (&  0,  P,  Co. ,  all  above  cited.  But  to  the  contrary  on 
this  point  see  Carpenter  v.  JV.  Y,,  etc.,  P.  Co.,  124  N.  Y.  53, 
47  Am.  ife  Eng.  K.  Cas.  421. 

The  duty  implied  from  the  relation  of  the  passenger  to  the 
company  is  such  that  the  latter  will  not  be  excused  by  the  post- 
ing of  notices  to  the  effect  that  it  will  not  be  liable  for  loss  of 
property  in  the  possession  of  the  passenger.  Stevenson  v.  Pull- 
man  P.  C.  Co.  (Tex.  Civ.  App.  1894),  26  S.  W.  Kep.  112. 
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(Supreme  Court  of  lUinais,  Oct,  29,  1894:) 

Highways — Dedication  [(1)  p.  12] — User  Without  Intention  to  Dedicate — 
Insufficient  to  Constitute  Common-law  Dedication  [(4)  p.  14]. — The  leaving 
of  strips  of  land  on  either  side  of  a  depot,  adjoiniog  the  street  upon  which 
it  abuts,  unoccupied,  open  and  free  to  public  travel,  and  apparently  as  a 
part  of  the  highway;  the  paving  of  said  strips,  and  otherwise  improving 
them  in  conformity  with  the  paving  and  improving  of  the  public  streets 
adjacent;  and  the  use  of  said  strips  of  land  as  approaches  to  a  railway 
station,  do  not  constitute  a  common-law  dedication,  or  give  a  prescriptive 
title  to  the  public,  although  such  land  has  been  left  so  open  for  a  period 
of  twenty-four  years.     (Page  8  et  eeq.) 

Same — Sufficiency  of  Evidence  of  Intention  Not  to  Dedicate,  to  Revolce, 
or  Annul  Conduct  from  which  Dedication  is  Presumed  [(3)  p.  18]. — Inten- 
tion not  to  dedicate  land  to  public  uses  cannot  prevail  against  unequivocal 
•acts  on  the  part  of  the  owner  inconsistent  therewith  and  upon  which  acts 
the  public  have  a  right  to  rely.  But  the  owner  may  testify  as  to  his  actual 
intention,  and  this  is  to  be  considered  in  connection  with  all  the  circum- 
stHnces  in  the  case.    (Page  8.) 

What  Constitutes  Dedication  at  Common  Law  [(2)  p.  18]. — ^In  order  to 
constitute  a  dedication  at  common  law,  it  is  necessary  (1)  that  an  intention 
on  the  part  of  a  proprietor  of  the  land  to  donate  the  same  to  public  use, 
and  (2)  acceptance  thereof  by  the  public,  be  established  by  the  evidence, 
and  (8)  that  the  proof  as  to  these  facts  be  clear,  satisfactory,  and  unequivo- 
cal.    (Page  9."> 

Title  by  Prescription  [(5)  p.  14].— In  order  to  establish  a  way  by  presciip- 
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tion  the  use  and  enjoyment  of  what  is  claimed  must  have  been  adverse, 
under  a  claim  of  right,  exclusive,  continuous,  uninterrupted,  and  with  the 
knowledge  and  acquiesence  of  the  owner  of  the  land  in  or  over  which  the 
easement  is  claimed.     {Page  11.) 

Appeal  from  Cook  county  circuit  court.    Affirmed, 

WUson,  Moore  &  Mcllvain,  for  appellant. 
Bobert  Mather^  for  appellees. 

Shope,  J. — This  is  a  bill  in  chancery  in  the  circuit  court  of 
Cook  county  by  appellees,  railway  companies,  as  complain- 
ants, to  enjoin  the  city  of  Chicago,  its  officers,  agents,  etc., 
from  interfering  with  complainants  in  the  construction  and 
maintenance  of  a  fence  along  and  upon  certain  lots  in  said 
city,  owned  by  appellees  as  part  of  their  right  of  way,  and, 
with  the  exception  of  narrow  strips  of  land  on  either  side,  oc- 
cupied  by  a  passenger  depot  erected  thereon,  and 
used  by  them  jointly.  Said  lots  were  bounded  on 
the  north  by  Van  Buren  street,  on  the  east  by  Pacific  avenue, 
on  the  south  by  Harrison  street,  and  on  the  west  by  Sherman 
street.  The  depot  building  fronted  on  Van  Buren  street,  and 
in  the  construction  thereof  said  narrow  strips  of  land  were 
left  unoccupied,  and  were  used  by  the  public  as  parts  of  the 
highways ;  the  one  on  the  east  side,  adjacent  to  the  west  line 
of  Pacific  avenue,  being  some  27  feet  wide,  having  been  used 
continuously  by  the  public,  in  connection  with  the  street, 
since  the  construction  of  appellees'  depot  on  said  lots. 

The  question  here  involved  is  as  to  the  right  of  ownership 
and  control  of  the  strip  of  ground  mentioned,  lying  between 
appellees'  depot  station  and  the  east  line  of  Sherman  street 
on  the  west,  and  the  west  line  of  Pacific  avenue  on  the  east. 
It  is  insisted  on  behalf  of  appellant  (1)  that  the  two  strips  in 
question  were  dedicated  by  appellees  to  the  public  use  as 
part  of  said  streets,  respectively,  in  said  city ;  (2)  that  the 
public  has  been  in  the  continued  and  uninterrupted  use  of 
the  same  as  and  for  a  public  highway,  under  claim  of  right, 
for  a  period  of  24  years,  and  has  therefore  acquired  an  ease- 
ment  therein  by  prescription. 

As  to  appellant's  first  contention  it  may  here  be  said  that* 
there  is  no  claim  or  pretense  of  a  statutory  dedication,  but  it 
is  insisted  that  the  evidence  is  sufficient  to  establish  a  valid 
dedication  at  common  law.  It  appears  from  the  evidence 
that,  in  1865  or  1866,  appellees,  oeing  then  the  owners  in 
common  of  a  block  of  ground  in  the  city  of  Chicago,  bounded 
by  the  streets  above  steted,  caused  the  same  to  be  surveyed 
by  the  city  engineer,  and  erected  thereon  a  passenger  depot 
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Pacific  avenue  (then  known  as  Griswold  street),  on  the  east, 
was  40  feet  wide,  and  Sherman  street,  on  the  west,  for  one- 
half  the  length  of  the  block,  was  40  feet  wide,  and  from 
thence  to  Harrison  street,  on  the  south,  60  feet  wide. 

It  appears  from  the  testimony  of  the  architect,  Mr.  Bajing- 
tou,  who  had  charge  of  the  design  and  construction  of  the 
depot  building  erected  in  1865  and  1866,  as  well  as  that 
erected  after  the  great  fire,  that  there  was  quite  a  strip  of 
land  left  on  the  east,  and  a  smaller  strip  on  the  west,  between 
the  building  and  street  line.  In  answer  to  the  question  as  to 
what,  if  anything,  was  said  to  him  by  the  officials  of  the  rail- 
roads, at  the  time  he  was  making  his  plans  and  superintend- 
ing the  work,  with  reference  to  the  object  or  purpose  for 
which  the  strip  of  ground  was  left  on  the  east  of  the  building, 
this  witness  testified :  "  I  recollect  the  street  line  being  staked 
out,  and  a  consultation  with  the  different  interests 
of  the  railroads  as  to  how  much  the  building  iJtentioM.^ 
should  cover  of  the  lot.  The  arguments  were: 
The  street  being  narrow,  the  advantages  of  having  the  strip 
on  the  east,  which  would  be  the  exit  for  passengers  going  out 
or  going  off.  It  would  be  very  much  to  their  interest  to  have 
a  strip  large  enough  to  control  the  bus  and  hack  approaches, 
or,  in  other  words,  for  their  own  police  control  of  that  much 
ground,  so  that,  if  there  was  any  objectionable  parties  back- 
ing in  there  or  making  a  fuss,  they  could  order  them  off  onto 
the  street.  That  that  would  be  as  advantageous  to  them  as 
it  would  be  under  the  roof  of  the  building,  and  they  con- 
cluded to  have  a  strip  there  for  that  purpose.  I  think  they 
put  it  in  this  form  for  their  own  accommodation,  so  that  om- 
nibuses and  carriages  might  be  standing  on  their  own  ground, 
and  they  could  control  their  movements  and  conduct  while 
there.  That  is  the  way  they  expressed  themselves  at  that 
time. 

Mr.  Albert  Keep,  at  the  time  of  the  trial  of  this  cause 
chairman  of  the  board  of  directors  of  the  Northwestern  Bail- 
road  Company,  testified:  "I  remember  the  construction  of 
the  present  passenger  depot  and  the  one  that  was  burnt  down 
in  1871.  *  *  *  I  was  a  director  of  the  company  and  member 
of  the  executive  committee  when  the  plans  of  that  building 
[the  old  one]  were  in  preparation,  and  the  building  itseU 
erected.  The  executive  committee  was  selected  by  the  board 
of  directors  from  among  its  members.  I  remember  that  the 
depot  did  not  extend,  on  either  side,  to  the  limits  of  the  com- 

5>any'8  property.     My  impression  is  that  about  twenty-seven 
eet  was  left  on  the  eastern  side,  and  a  less  space  on  the  west 
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side.  Q.  Did  you  have  any  conversation  with  Mr.  PhillipSi 
the  president  of  the  Michigan  Southern  Bailway  Company, 
at  or  about  that  time,  with  reference  to  th^  purpose  for  which 
this  space  was  left  vacant?  A.  I  did.  Q.  With  reference 
particularly  to  the  space  adjoining  Pacific  avenue,  you  may 
state  what,  in  substance,  were  those  conversations.  A.  I 
talked  with  Mr.  Phillips  in  regard  to  the  space  left  on  the 
eastern  side  of  the  building,  and  the  reason  why  it  was  left. 
The  reason  was  that  the  company  desired  to  control  the 
space  where  thought  it  would  be  necessary  for  omnibuses  to 
stand,  so  that  those  omnibuses  might  drive  up  on  the  com- 
pany's grounds,  and  receive  and  discharge  their  passengers, 
without  being  liable  to  be  interfered  with  by  the  police  or 
city  authorities.  That  was  the  substance  of  the  understand- 
ing, or  the  conclusion  as  the  result  of  the  understanding.*' 

To  the  same  effect  is  the  testimony  of  Charles  Paine,  of 
New  York,  in  1865  and  for  some  time  thereafter  chief  engi- 
neer of  the  Michigan  Southern  Bailroad,  who  testified,  m 
substance,  that  the  space  was  left  for  the  express  purpose  of 
controlling  teams,  omnibuses,  and  express  wagons  wJiich 
should  be  at  the  station,  and  that  it  was  discussed  among  the 
ofiicers  of  the  companies  in  the  preparations  of  plans  for  the 
buildings.  Mr.  Phillips,  who  at  that  time  was  president  of 
the  Michigan  Company,  testified  that  various  conferences  and 
consultations  were  had  among  the  officials  of  the  roads  with 
reference  to  the  strips, — to  what  they  should  be  devoted, — 
and  that  the  object  and  design  of  the  companies  wai^  to  ena- 
ble them  to  control  the  access  to  the  station.  The  space  was 
actually  used  by  carriages,  omnibuses,  wagons,  and  other 
conveyances  coming  to  or  going  from  the  station,  to  enable 
passengers  to  be  received  and  delivered  there  with  their  bag- 
gage, on  the  companies*  ground.  There  was  a  covered  plat- 
form running  on  the  east  side  of  the  building.  Next  to  that 
came  the  wall  which  supported  the  train  shed.  There  were 
several  doors  in  that  wall.  There  must  have  been  fifteen  or 
twentv,  I  should  think,  according  to  my  recollection.  And 
that  there  was  no  intention  to  leave  the  same  to  be  devoted 
as  part  of  the  street,"  etc.  Other  witnesses  were  produced, 
who  testified  to  substantially  the  same  facts  relating  to 
the  original  purpose  of  the  companies  in  leaving  the  strip 
out. 

It  also  appears  that  in  October,  1866,  after  the  walls  of  the 
building  had  been  commenced,  the  city  of  Chicago  entered 
into  two  separate  contracts  providing  for  the  paving  of  certain 
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portioDS  of  Sherman  and  Griswold  (or  Pacific)  streets  within 
the  recorded  lines  of  said  streets,  which  lines  were  paTi.f  «riu4 
sarveyed  for  the  purpose  by  the   city  engineer.  MiadicaUM 
The  cost  of  paving  the  streete  was  assessed  upon  •'  i«t»»tiom 
property  benefited,  the  railroad  companies  paying  ••*^'***^ 
their  proportionate  share  thereof,  assessed  against  their  said 
property.    The  same  contractor  to  whom  the  paving  of  said 
streets  was  let  by  the  city  also  made  a  contract  with  said 
railroad  companies  to  pave  the  strips  of  land  lying  between 
the  building  and  said  street  lines,  which  contract  was  per- 
formed, and  the  paving  paid  for  by  the  said  companies.     The 
evidence  tends  to  show  that,  the  pavement  of  the  streets  and 
of  said  strips  being  alike,  a  line  of  blocks  was  laid  lengthwise 
in  order  to  indicate  the  line  separating  the  streets  from  said 
strips.     The  pavement  for  the  railroad  companies  extended 
to  a  curb  along  the  edge  of  a  covered  platform  running  the 
length  of  the  building  on  either  side,  and,  save  the  line  of 
demarcation  above  mentioned,  the  pavement  had  the  appear- 
ance of  a  continuous  roadway  from  the  sidewalks  on  the  one 
side  to  the  depot  platform  on  the  other.    The  curbstone  along 
the  platform  was  paid  for  by  the  railroad  companies,  and  put 
there  at  their  request,  and  was  extended  in  a  straight  line 
from  the  south  end  of  the  depot  to  Harrison  street  on  the 
south, — a  distance  of  about  175  feet.     In  1871  the  depot  was 
destroyed  by  fire,  and  the  following  year  rebuilt  on  the 
same  foundation ;  the  platform  and  curbstones  on  either  side 
being  reconstructed  on  the  previous  lines.    In  1877  Pacific 
avenue,  from  Van  Buren  to  Harrison  streets,  was  repaved 
under  private  contracts  with  owners  on  the  respective  sides 
of  the  street ;  the  owners  on  the  east  side  paying  for  12  feet 
of  paving,  between  the  centre  line  of  the  platted  street  and 
the  outer  edge  of  an  8-foot  sidewalk  in  front  of  their  prem- 
ises, and  the  railroad  companies,  owning  the  entire  frontage 
on  the  west  side,  paid  for  paving  20  feet,  or  the  west  half,  of 
the  street.     At  the   same   time  the  companies  repaved  the 
strip  of  ground   in   controversy,  on   the  east  side  of  their 
depot,  and  along  the  west  line  of  the  street ;  and,  in  order 
that  their  pavement  be  laid  so  as  to  accommodate  omnibuses 
in  backing  up  to  the  platform.  Bay,  the  contractor,  who  had 
beenso  directed  by  the  engineer  of  the  railroad  companies, 
had  an  omnibus  brought  to  the  ground  and  backed  up  to  the 
platform,  and  the  gutter  and  pavement  was  accordingly  laid 
so  that  the  step  of  an  omnibus  was  convenient  to  the  plat- 
form.    The  city  engineer,  Mr.  Cheney,  and  at  the  time  also 
inspector  of  tne  work  upon  the  street,  did  not  pretend  to 


6  DEDICATION  OF  LAND  TO  8TREBT  USES.        [T^IbO 

Eyidenoe  of  Intent.        Chicago  «.  C,  R.  I.  &  P.  Ry.  Co. 

have  any  autliority  in  reference  to  the  paving  of  the  strip, 
and  he  testified  that  during  his  connection  with  the  depart- 
ment of  public  works  of  the  city,  from  1875  to  1890,  he  never 
had  any  information  that  the  city  claimed  or  pretended  to 
have  any  ownership  in  or  right  to  control  the  strip  in  ques- 
tion. On  the  contrary,  his  testimony  tends  strongly  to  show 
that  he,  as  the  proper  representative  of  the  city,  regarded  the 
strip  as  railroad  property,  and  deferred,  it  seems,  to  the  sug- 
gestion of  Mr.  Parsons,  then  division  superintendent  of  the 
railroads,  as  to  how  the  gutter  should  be  placed,  and  so  on, 
along  the  side  of  their  depot. 

In  1890,  pursuant  to  ordinance  of  the  city.  Pacific  avenue 
was  again  paved,  and  the  cost  thereof  paid  by  special  assess- 
ment upon  property  benefited.  The  estimate  of  the  commis- 
sioners as  to  the  cost  of  the  improvement  was  confined  to  the 
32  feet  of  the  street  proper,  lying  between  the  outer  edge  of 
the  8-foot  walk  on  the  east  side,  and  the  strip  of  land  in  ques* 
tiou  on  the  west  side.  The  lots  of  appellees,  by  number, 
were  assessed,  as  appears  by  the  assessment  roll,  their  pro- 
portionate share  of  such  cost,  separately,  and  without  any 
reference  to,  or  exception  of,  the  strip  in  controversy.  The 
lines  of  the  proposed  improvement  were  given  by  the  assist- 
ant city  engineer,  and  the  contractor,  Gonlan,  entered  upon 
the  work,  and,  in  accordance  with  said  lines,  fixed  in  accord- 
ance with  the  improvement  provided  for  by  the  ordinance, 
placed  a  stone  curb  on  the  west  line  of  the  street,  thus  sepa- 
rating the  strip  belonging  to  appellees  from  the  street  proper, 
and  32  feet  of  roadway  was  accordingly  paved.  After  the 
passage  of  said  ordinance,  and  before  the  letting  of  the  con- 
tract, the  city,  by  its  officers,  consulted  appellees  to  ascertain 
if  the  railroad  companies  would  again  pave  their  strip  of 
property  lying  between  their  depot  and  Pacific  avenue.  The 
railroad  companies  informed  the  city  authorities  that  they 
would  not  do  so,  and  "expressed  their  intention  to  take  care 
of  their  own  strip  there." 

It  was  suggested  to  the  companies  by  the  city  authorities 
that  the  curbstone  along  the  west  line  of  the  street  be  put 
down  to  indicate  the  boundary  line  between  the  street  and  said 
strip,  but  on  a  level  with  the  pavement,  so  that  vehicles  might 
pass  over  it.  This  suggestion,  however,  was  not  accepted  by 
the  companies.  Property  owners  on  the  east  side  of  the  street, 
and  opposite  appellees'  depot,  objected  to  the  manner  in  which 
the  improvement  was  being  made,  claiming  that  the  strip  in 
question  ought  to  be  regarded  as  a  part  of  the  highway.  This 
is  the  first  instance  we  find  in  this  record  of  any  suggestion. 
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from  any  source,  that  this  strip  of  groond  might  be  regarded 
as  not  belonging  to  the  railroad  companies,  or  as  dedicated  to 
the  public.  However,  in  October,  1890,  and  after  the  com- 
pletion of  the  pavement,  the  owners  of  property  on  the  op- 
posite side  of  Pacific  avenue  petitioned  the  city  council  that 
said  street  be  widened  by  condemning  for  that  purpose  "  so 
much  land  on  the  west  side  of  said  Pacific  avenue  *  *  *  as 
may  be  found  necessary  and  practicable  for  the  making  of 
such  street  of  suitable  width,  considering  the  amount  and 
character  of  business  done  thereon  ;**  thereby  necessarily  pro- 
posing that  the  large  part  of  appellees'  strip  of  ground  be 
condemned  for  such  purpose. 

Pursuant  to  order  of  the  city  council,  the  department  of 
public  works  to  which  the  matter  was  referred  prepared  an 
ordinance  providing  for  the  condemnation  of  a  strip,  18  feet 
in  width,  off  the  east  side  of  the  strip  of  ground  in  question, 
proceedings  under  which  ordinance  were  still  pending  at  the 
time  of  filing  the  bill  in  this  case.    As  we  have  seen  the  strip 
of  ground  belonging  to  appellees'  was   distinctly 
separated  from  the  street  by  the  curb,  established  ^*^^  "*■*" 
in  1890,  on  the  street  line.     Over  a  portion  of  the  tiJI*  JJ^^TcI^ 
strip  appellees'  had  extended  a  platform  from  their  uoa. 
building  to  said  curb,  and  also  undertaken,  after 
the  completion  of  the  pavement,  to  construct  a  fence  on  the 
south  half  of  the  strip,  inclosing  an  area  of  about  400  feet  in 
length,  from  the  north  line  of  Harrison  street,  and  parallel 
with  and  6  feet  west  of  the  said  curb  established  by  the  city 
The  building  of  the  fence  was  stopped  by  the  police  of  the 
city,  and  so  far  as  erected,  and  said  platform,  ordered  by  ap- 
pellant to  be  removed  ;  and,  in  case  of  failure  on  the  part  of 
appellees  to  comply  with  the  order,  appellant  threatened  to 
have  the  same  taken  away. 

As  we  view  this  record,  there  can  be  no  question  that  the 
railroad  companies,  from  1865  to  the  paving  of  Pacific  avenue 
in  1890,  have  used  the  strips  in  question  for  the  purposes  for 
which  they  were  left  out  and  originally  intended.  At  no  time 
during  all  those  years  did  the  citjr,by  any  of  its  officers,  claim, 
or  pretend  to  claim,  any  right  or  interest  in  said  strip  as  a  part 
of  the  public  highway.  The  assertion  of  the  right  now  in- 
sisted upon  by  the  city  seems  not  to  have  been  thought  of  or 
suggested  until  1890,  when  the  property  owners  opposite  the 
railroad  depot  complained  of  the  way  in  which  the  street  was 
being  paved  ;  and  the  idea  that  the  land  in  question  might  be 
regarded  as  belonging  to  the  public,  and  not  the  companies, 
would  not  then  perhaps  have  occurred  to  the  mind  of  any  one 


8  DEDIOATION  OF  LAND  TO  STREET  USES.         [Tn!  s!j 

STidanoe  of  Intent.       Chicago  v.  0.,  R.  I.  &  P.  Ry.  Co. 

interested  in  the  improvement,  had  the  said  strip  along  Pacific 
avenue  been  at  that  time  paved  bj  the  railroad  companies. 
The  public  authorities  exercised  no  jurisdiction  or  control 
over  the  premises,  save  such  as  was  exercised  over  other  like 
places  in  the  city  ;  and,  on  every  occasion,  appropriate  for  the 
assertion  of  their  right  in  said  strips  consistent  with  the  uses 
to  which  they  had  devoted  them,  the  railroad  companies  at  all 
times  asserted  and  claimed  such  right 

The  railway  companies,  during  the  many  years  past,  paid 
to  the  city  all  taxes  assessed  by  the  municipautjf  against  their 
lots,  including  the  strips  in  question,  there  being  at  no  time, 
in  any  assessment  or  tax,  a  description  or  designation  of  said 
strips  separate  and  apart  from  the  lots,  or  any  deduction  in 
valuations  of  appellees'  lots  on  account  of  the  strips  being 
claimed  by,  or  dedicated  to,  the  public.  While  it  appears 
that  said  strips  were  left  open  in  order  to  provide  easy  and 
free  access  and  accommadation  for  vehicles  carrying  passen- 
gers, baggage,  or  express  matter,  and  therefore  used  in  this 
respect  by  the  public,  as  well  as  by  general  travel  along  the 
street  as  part  of  the  public  highway,  it  does  not  necessarily 
follow,  from  acts  of  this  kind,  that  the  law  will  regard  the 
land  as  originally  intended  by  the  owner  to  be  dedicated  to 
public  use. 

It  is  insisted  that  the  testimony  now,  of  former  officers  of 
the  railway  companies,  as  to  what  their  intention  then  was, 
AdniMibiuty  will  uot  aloue  be  sufficient  to  revoke  or  nullify  the 
of  erideneeof  acts  or  couduct  from  which  the  deduction  is  to  be 
wiTt^o'^lrt  presumed,  and  that,  where  such  acts  or  conduct 
ineoadsteiit  have  been  acted  upon  by  the  city  and  the  public, 
therewith.  the  presumption  will  be  conclusive  of  the  intention 
to  dedicate  the  land  to  the  public  use.  The  rule  doubtless  is 
that  the  intent  testified  to — not  to  dedicate — ^will  not  not  be 
permitted  to  prevail  against  the  unequivocal  acts  and  conduct 
on  the  part  of  the  owner,  inconsistent  with  such  intent,  and  upon 
which  the  public  had  a  right  to  rely  (Lamar  v,  Clements,  49 
Tex.  354) ;  and,  where  he  swears  to  what  his  intention  was  he 
can  be  contradicted  by  his  acts  and  conduct  or  declarations 
(Hulett  V,  Hulett,  37  Vt.  586 ;  1  Greenl.  Ev.  p.  84,  note ;  Smith 
V.  Town  of  Flora,  64  111.  93) ;  but  the  rule  in  this  state,  and 
perhaps  generally,  is  to  allow  the  owner  to  testify  to  what  his 
intention  actually  was,  to  be  considered  in  connection  with  all 
the  other  facts  and  circumstances  in  the  case  (Mclntyre  t;. 
Storey,  80  111.  131 ;  Town  of  Princeton  v.  Templeton,  71  111. 
69 ;  City  of  Bloomington  v,  Bloomington  Cemetery  Ass'n,  126 
111.  227, 
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In  our  opinion  there  is,  upon  the  record,  no  sufficient  evi- 
dence to  establish  a  common-law  dedication,  if  the  foregoing 
facts  and  circumstances  be  given,  as  they  must,  due  credit  and 
consideration. 

In  order  to  constitute  a  dedication  at  common  law  it  is  essen- 
tial (1)  that  an  intention  on  the  part  of  the  proprietor 
of  the  land  to  donate  the  same  to  the  public  use,  iMicatioa  t 
and  (2)  an  acceptance  thereof  by  the  public,  be  ••■■•■  i»w. 
established  by  the  evidence,  and  (3)  that  the  proof 
as  to  these  facts  must  be  clear,  satisfactory,  and  unequivocal. 
The  vital  and  controlling  principle  is  tne  animus  donendi; 
and  whenever  this  is  plainly  and  unequivocally  manifested  on 
the  part  of  the  owner  of  the  soil  either  by  formal  declaration 
or  by  acts  from  which  it  may  fairly  be  presumed,  such  as 
should  equitablv  estop  him  from  denying  such  intention,  the 
dedication,  so  far  as  the  owner*  is  concerned,  is  complete. 
Without  such  manifestation  of  intent^'by  either  of  said 
modes,  to  donate  the  land  to  the  use  of  the  public,  it  cannot 
be  said  that  a  valid  dedication  is  possible.  To  make  a  suffi- 
cient dedication,  the  proprietor  of  the  soil  must  devote  the 
portion  thereof  intended  for  public  use  to  such  use,  and,  on 
the  part  of  the  public,  it  must  be  accepted  and  appropriated  to 
that  use.  The  acts  on  the  part  of  the  donor  and  of  the  public, 
of  an  intention  to  dedicate,  to  accept  and  appropriate  the  land  to 
public  use,  where  the  dedication  is  relied  upon  to  support  some 
right,  must  be  equally  clear  and  unambiguous.  Fisk  v.  Town  of 
Havana,  88  111.  209.  A  dedication  is  not  an  act  of  omission 
to  assert  a  righfc,  but  is  the  affirmative  act  of  the  donor,  result- 
ing from  an  active,  and  not  a  passive,  conduct  of  the  owner's 
mind  on  the  subject.  A  mere  nonassertion  of  a  right  does 
not  establish  a  dedication,  unless  circumstances  establish  the 
purpose  or  intention  to  donate  the  use  to  the  public."  Grube 
V.  Nichols,  36  111.  95.  See  also  City  of  Chicago  v.  Hill  124 
111.  646,  20  Am.  &  Eng.  Corp.  Cas.  466 ;  City  of  Chicago  v. 
Stinson,  124  111.  510,  20  Am.  &  Eng.  Corp.  Cas.  473 ;  City  of 
Bloomington  v.  Bloomington  Cemetery  Ass'n,  126  III.  221 ; 
City  of  Chicago  v.  Drexel,  141  111.  89,  37  Am.  &  Eng.  Corp. 
Cas.  169,  and  cases  cited. 

But  it  is  claimed  on  behalf  of  appellant  that  the  acts  of 
appellees  in  leaving  the  strip  of  land  on  either  side  of  their 
depot,  and  adjoining  the  street,  unoccupied,  open  and  free  to 
public  travel,  and  apparently  as  part  of  the  highway,  paving 
said  strips,  and  otherwise  improving  them  in  conformity  with 
the  paving  and  improving  of  the  street  adjacent,  constitute, 
nevertheless,  a  valid  dedication  of  said  strip  to  public  use. 
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and  that  the  act  of  the  public  in  using  the  strips  of  land  in 
question  for  travel  in  connection  with  the  street,  with  the  ac- 
quiescence of  appellees,  was  a  sufficient  acceptance  of  such 
dedication.     It  is  true  that  long-continued  user  by  the  public 

of  land  for  highway  purposes,  and  acquiescence 
Dedieaiiou  hj  in  such  use  by  the  owner,  will  ordinarily,  of  them- 
pttbiie  oMr.      selves,  eviuce  an  original  intention  to  dedicate  the 

land  to  public  purposes.  "The  right  of  the 
public,*'  says  Mr  Greenleaf  (2  Ev.  §  662),  "  does  not  rest  upon 
a  grant  by  deed  or  upon  twenty  years'  possession,  but  upon 
the  use  of  the  land,  with  the  assent  of  the  owner,  for  such  a 
length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of  the 
enjoyment."  So,  as  said  by  Mr.  Best  (2  Ev.  §  387) :  "  If  a 
man  opens  his  land  so  that  the  public  pass  over  it  continually, 
the  public,  after  a  user  of  a  veiy  few  years,  will  acquire  a 
right  of  way,  unless  some  act  be  aone  by  the  owner  to  show 
that  he  has  only  intended  to  give  a  license  to  pass  over  the 
land,  and  not  to  dedicate  a  right  of  way  to  the  public."  This 
rule  has  been  followed  in  numerous  decided  cases  in  this 
court,  among  which  see  AJvord  v.  Ashley,  17  111,  368 ;  Marcy 
V.  Taylor,  19  111.  634 ;  May  wood  Co.  v.  Village  of  May  wood, 
118  111.  71,  13  Am.  &  Eng.  Corp.  Cas.  500  ;  Hiner  v.  Jeanpert, 
65  111.  430.  In  the  last  case  cited  it  was  said  :  "  A  highway 
may  be  lawfully  established  by  public  user,  and  recognition 
by  the  public  authorities,  and  acquiescence  of  the  owners  of  the 
land  over  which  it  passed.  No  express  act  of  dedication  is 
necessary,  and  consent  may  be  implied  from  acquiesence  and 
user  by  the  public ;  aud  the  user  does  not  depend  upon  any 
fixed  period  of  time." 

But  this  rule  is  a  rule  of  presumption,  for  the  purpose  of 
determining  the  intent  of  the  owner  of  the  land,  and  is  there- 
fore in  application  if,  from  all  the  circumstances,  an  intention 
to  dedicate  the  land  to  public  use  is  not  satisfactorily  estab- 
lished by  the  proofs.  And  though  there  be  acquiescence  with 
knowledge  of  the  use  by  the  public  without  objection  on  the 
part  of  the  owner,  it  is  not  conclusive  evidence  of  dedication, 
for  it  may  be  rebutted.  The  owner  may  show  any  facts  or 
circumstances  to  overcome  and  rebut  the  presumption.  Kyle 
V.  Town  of  Logan,  87  111.  64  In  all  cases  of  dedication  aris- 
ing by  implication  it  may  be  said  that  location,  the  nature  and 
extent  of  travel  over  the  alleged  highway,  the  conduct  and 
rights  asserted  by  the  parties  in  respect  thereof,  acts  suffered, 
and  explanations  of  the  same  by  the  owner, — ^in  short,  all  the 
facts  and  circumstances  tending  to  support  or  overcome  the 
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presumption— may  be  shown.  Wragg  v.  Penn  Tp.,  94  111.  11 ; 
City  of  Chicago  v,  Stinson»  City  of  Chicago  v.  Hill,  and  City 
of  Chicago  d.  Drexel,  supra. 

Applying  these  principles  to  the  facts  and  circumstances 
shown  upon  this  record,  it  would  seem  apparent,  from  the 
foregoing  brief  review  of  the  evidence,  that  there  is  not  here 
that  clear,  satisfactory,  and  unequivocal  intention  on  the  part 
of  the  owner  to  dedicate  the  premises  to  the  public  use,  and 
due  acceptance  thereof  by  the  public,  shown  by  the  proofs, 
as  required  by  the  common  law.  The  facts  and  circumstances 
disclosed  afford  ample  explanation  for  the  conduct  of  appel- 
lees in  leaving  said  strips  unoccupied,  which  were  freely  used 
by  all,  and  rebut  the  presumption  of  dedication  arising  from 
such  user.  We  are  therefore  of  opinion  that  there  was  no 
valid  common-law  dedication  of  the  strips  in  question  to  pub- 
lic use. 

What  has  been  said  disposes  of  the  second  contention  on 
behalf  of  appellant, — ^that  the  public  acquired  title  to  the 
strips  in  question  by  prescription.  In  order  to  es-  ^,^,  ^ 
tabush  a  way  by  prescription,  the  use  and  enjoy-  ,eriptio«. 
ment  of  what  is  claimed  must  have  been  adverse, 
under  a  claim  of  right,  exclusive,  continuous,  uninterrupted, 
and  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
land  in  or  over  which  the  easement  is  claimed.  Washb. 
Easem.  131.  In  Daniels  v.  People,  21  111.  442,  it  was  said : 
"  Actual,  adverse,  open,  and  uninterrupted  possession  of  lands 
by  a  person  claiming  for  a  period  of  twenty  years,  confers  the 
right  to  hold  and  enjoy  the  possession  against  the  true  owner. 
Then  it  follows  that  the  user  by  the  public  of  a  road  as  a  pub- 
lic highway  for  that  period  is  adundantly  sufficient  to  create 
that  right."  Also,  in  Toof  v.  City  of  Decatur,  19  111.  App. 
207,  it  was  said :  "  The  use  must  have  been  public  for  twenty 
years,  adverse  and  under  claim  of  right,  uninterrupted,  and 
with  the  acquiescence,  and  yet  without  agreement,  of  the 
owner  of  the  land  made  within  that  period.  The  public  use 
of  it  for  that  period  as  a  highway,  unexplained,  will  raise  a 
presumption  of  the  other  conditions,  and  shift  the  burden  of 
proof  as  to  them.  ♦  *  * 

This  rule  does  not  apply  to  an  open  way  in  a  town  or  vil- 
lage, affirmatively  shown  to  have  been  so  made  or  left  by  the 
owner  for  his  private  use,  though  the  public  may  also  have 
used  it  without  objection  by  him ;  nor  where  his  object  and 
purpose  are  manifest  from  the  way  itself,  or  its  special  rela- 
tion to  his  other  premises.**  See  also  Martin  v.  People,  23 
111.  395 ;  Gentleman  v.  Soule,  32  UL  271;  Manrose  v.  Parker, 
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90  111.  585 ;  Dexter  v.  Tree,  117  111.  541 ;  Irwin  v.  Dixion,  9 
How.  10 ;  Koot  v.  Com.,  98  Pa.  St.  170 ;  Onstott  v.  Murray,  22 
Iowa  468 ;  Durgin  v.  Lowell,  3  Allen,  398.  It  requires  no  ar- 
gument or  further  examination  of  the  evidence  to  show  that 
many  of  the  essential  elements  of  title  by  prescription  are 
here  wanting.  The  user  by  the  public  of  the  strips  in  ques- 
tion was  not  adverse,  exclusive,  continuous,  uninterrupted, 
under  claim  of  right,  nor  with  the  knowledge  and  acquiescence 
of  appellees,  when  the  purposes  for  which  the  strips  were  left 
open  by  appellees,  and  the  character  and  extent  of  their 
business,  are  taken  into  consideration,  as  must  be  done. 

Having  passed  upon  the  principal  and  important  questions 
raised,  we  do  not  deem  it  necessary  to  extend  this  opinion  by 
discussion  of  other  minor  objections  raised.  We  are  clearly 
of  opinion  that  the  court  below,  in  awarding  the  injunction 
and  making  the  same  perpetual,  decreed  correctly,  and  its 
decree  will  be  affirmed. 

Affirmed.  

ABSTRACTS  OF  RECENT  DECISIONS. 

Dedication  by  Piat  [(6)  p.  15]. — Where  a  person  surveys  and  plats  his 
land  into  blocks,  lots,  streets  and  alleys,  all  the  lines  upon  such 
plat  represent  the  intent  of  the  owner,  and  the  meaning  expressed 
by  such  lines  should  be  deemed  as  effectual  as  that  of  the  words  or 
language  found  thereon ;  and  where  such  owner  draws  and  executes 
a  plat  thereof,  and  designates  a  strip  thereon,  by  lines,  as  a  street, 
and  makes  conveyances  according  to  such  plat,  such  strip  is  irrev- 
ocably dedicated  to  the  public  use  as  a  street.  Great  Northern 
Ry.  Oo.  et  al.  v.  City  of  St.  Paul  et  al  (Minn.  1895),  63  N.  W.  Rep. 
96. 


NOTES. 

(1)  Dedication  of  Land  for  Highway. — ^As  to  what  constitutes  dedi- 
cation, see  36  Am.  &  Eng.  R.  Gas.  5,  where  many  authorities  are 
gathered. 

Dedication  may  be  defined  to  be  the  setting  apart  of  land  by  the 
owner  of  the  fee  for  public  use,  and  is  a  term  applicable  only  to 
public  ways.  Elliott,  Roads  &  St.  85.  The  subject  is  discussed 
with  much  clearness  in  Angell  on  Highways,  ch.  3.  See  also  Do- 
vaston  V,  Payne,  2  Smith  Lead.  Gas.  142,  and  notes. 

Dedications  are  of  two  kinds:  (a)  Statutory,  and  if)  Common 
law. 

(a)  Statutory  Dedication, — Statutory  dedications  can  be  made  only 
by  a  substantial  compliance  with  the  provisions  of  the  statute  nnder 
which  they  are  created.  Any  material  deviation  from  the  course 
prescribed  by  the  particular  statute  will  render  an  attempted  stat- 
utory dedication  invalid  as  such,  but  in  many  instances  a  dedica- 
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tion,  invalid  as  a  statutory  one,  will  be  a  good  common-law  dedica- 
tion. Fulton  V.  Mehrenfeld,  8  Oliio  St.  440;  Bank  v,  Ogden,  2 
Wall.  57;  City  of  Detroit  v.  D.  &  M.  R.  R.  Co.,  23  Mich.  173. 

It  is  Siiid  that  a  statu toiy  dedication  differs  from  a  common-law 
dedication  in  the  mode  of  operation,  since  under  the  former  method 
it  operates  by  way  of  a  conveyance  or  grant,  whereas  a  common-law 
dedication  operates  by  way  of  an  estoppel  in  pais  of  the  owner, 
rather  than  by  a  grant  or  transfer  of  the  interest  in  land,  2  Dill. 
Mnn.  Coi-p.  4th  Ed.,  §  628  on  p.  739,  and  cases  cited. 

But  on  this  point,  Elliott  on  Roads  and  Streets  (p.  87)  suggests,  that  if  it 
be  correct  to  affirm,  as  some  of  the  authorities  do,  that  the  public  cannot 
take  by  grant,  then  it  can  hardly  be  correct  to  assert  that  a  statutory  dedi- 
cation operates  by  way  of  grant. 

In  the  absence  of  a  statute  declaring  that  a  fee  shall  pass  where 
there  is  a  statutory  dedication  of  laud  to  public  uses,  such  dedica- 
tion operates  as  a  conveyance  of  an  easement,  and  in  its  essential 
features  is  the  grant  of  an  interest  in  land,  while  as  above  shown, 
a  common-law  dedication  may  be  said  to  operate  by  way  of  estoppel. 
Cincinnati  v.  White,  6  Pet.  582;  Denver  v.  Clements,  3  Colo.  472. 

(2)  (b)  Cortimon-law  Dedication. — The  case  of  the  City  of  Cincin- 
nati V.  White,  6  Pet.  (U.  S.)  431  (1832),  is  the  leading  case  in  this 
country  defining  the  rights  acquired  by  the  public  under  the  doc- 
trine of  dedication.  In  that  case  the  court  laid  down  the  following 
principles:  1,  that  to  constitute  a  dedication  it  is  not  necessary 
that  the  owner  should  part  with  the  legal  title;  2,  that  it  is  not 
necessary  that  there  should  be  any  individual  grantee  to  take  the 
fee,  as  such  cases  are  exceptions  to  the  general  rule  which  requires 
a  grantee;  3,  a  valid  dedication  may  be  bv  parol,  a  deed  or  other 
written  instrument  not  being  indispensable;  4,  it  is  not  necessary 
that  there  should  be  any  particular  length  of  possession  to  consti- 
tute a  valid  dedication,  the  assent  of  the  owner  to  the  actual  use 
and  enjoyment  by  the  public  for  so  long  a  time  that  public  inter- 
ests and  private  rights  would  be  substantially  affected  by  an  inter- 
ruption of  the  enjoyment  being  all  that  is  necessary.  See  also 
Jarvis  v.  Dean,  3  Bing.  447;  Chicago  v.  Wright,  69  111.  328. 

If  the  common-law  dedication  is  an  express  one,  evidenced  by  a 
written  instrument,  such  instrument  will  measure  the  extent  of  the 
dedication  except  in  cases  where  the  use  controls  and  where  by  the 
length  of  its  continuance  and  its  character  it  alters  the  extent  of 
the  easement.    Bell  v.  Burlington,  68  Iowa  296. 

(3)  Intention  to  Dedicate. — ^To  constitute  a  valid  dedication  it  is 
indispensable  that  the  donor  should  have  intended  that  the  land 
should  be  set  apart  for  the  public  benefit.  There  can  be  no  valid 
dedication  where  there  is  no  intent  to  dedicate.  Elgin  v.  Beck- 
with,  119  111.  367;  Eureka  v.  Croghan,  81  Cal.  524,  27  Am.  &  Eng. 
Corp.  Cas-  17;  Irwin  v.  Dixion,  9  How.  10;  Wiggins  v.  Tallmadge, 
11  Barb.  463;  Greenl.  Ev.  §  662;  Angell,  Highways,  §  142. 

Unless  the  intention  to  dedicate  can  be  clearly  ascertained  from 
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the  circumstances  of  the  particular  case,  no  dedication  exists.  Ro« 
zell  V.  Andrews,  103  N.  Y.  150. 

No  particular  acts  or  conduct  are  essential  to  show  an  intention 
to  dedicate,  but  if  therefrom,  a  man  of  ordinary  prudence  and  judg- 
ment might  reasonably  infer  an  intent  to  dedicate,  and  they  are 
thus  acted  upon  by  the  general  public,  the  owner  is  bound  thereby. 
Addison  on  Torts,  §  302;  Barraclough  v.  Johnson,  8  Ad.  &  El.  99. 

Mere  license  or  permission  to  the  public  to  use  private  ground 
does  not  constitute  a  dedication  thereof.  Quinn  r.  Anderson,  70 
Cal.  454;  Manderschid  v.  Dubuque,  29  Iowa  73. 

(4)  Presumption  from  Long  User. — Where  land  has  been  used  by 
the  public  for  the  statutory  period  of  real  actions,  an  intent  to 
dedicate  will  be  presumed.  Onstott  v.  Murray,  22  Iowa  457;  In  re 
Shawangunk  Kill  Bridge,  100  N.  Y.  642;  Thayer  v.  Boston,  19 
Pick  511. 

If  the  intention  to  dedicate  is  established,  no  user  for  any  defi- 
nite period  is  necessary.  Barclay  v,  Howells,  Lessee,  6  Pet.  498; 
Central  R.  Co.  v.  State,  32  N.  J.  L.  220;  Gamble  v.  St.  Louis,  12 
Mo.  617;  New  Orleans  v.  United  States,  10  Pet.  66L 

But  user  by  the  public  for  a  period  less  than  the  statutory  limi- 
tation of  real  actions  is  important  evidence  of  an  intention  to  dedi- 
cate, and  is  a  controlling  fact  from  which  such  intention  may  be  in- 
ferred. See,  in  addition  to  the  cases  last  cited.  State  v.  Kansas 
City,  St.  J.  &  C.  B.  R  R.  Co.,  45  Iowa  139 ;  Harding  v.  Hale,  61 
111.  192. 

(5)  Title  by  Prescriptbn. — l^ot withstanding  it  has  been  said  that 
the  doctrine  of  prescription  has  no  application  to  highways, 
(Augell  on  Highways,  §  121),  we  accept  the  fact  that  it  has  been 
repeatedly  adjudicated  that  highways  may  be  created  in  a  manner 
so  analogous  to  the  ordinary  cases  of  title  by  prescription  that  it 
may  be  affirmed  that  highways  do  exist  by  prescription. 

In  order  to  establish  a  prescriptive  easement  color  of  title  is  un- 
necessary, but  it  is  essential  that  the  use  should  be  under  a  claim 
of  right  and  not  merely  under  a  naked  license.  Parish  v.  Caspare, 
109  Ind.  586. 

In  Brighton  v.  Chapin,  15  R.  I.  166,  it  is  stated  that  a  prescrip- 
tion presupposes  a  grant  and  should  be  continued  in  accordance 
with  the  intent  of  the  original  creation. 

The  basis  of  the  claim  of  prescription,  however,  is  not  strictly  a  grant, 
but  a  record  which  is  presumed  to  have  been  made  according  to  law. 
Elliott,  Roads  and  S.,  185. 

In  order  to  establish  the  presumption  of  a  right  of  way  over  the 
property  of  another,  the  enjoyment  of  the  right  must  nave  been 
adverse  and  uninterrupted,  under  a  claim  of  title  and  with  the 
knowledge  of  the  owner.  Chicago  &  N.  W.  K.  Co.  v.  Hoag,  90  111. 
339;  Flora  v.  Carbeau,  38  N.  Y.  111.  See  excellent  note  on  the 
right  by  prescription  in  10  L.  R.  A.  484  et  seq. 
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(6)  Dedication  by  Plat. — A  coDsiderable  number  of  well-selected 
authorities  upon  this  topic  is  given  in  36  Am.  &  Eng.  R.  Gas.  6, 
which  see. 

In  the  absence  of  statute,  the  mere  laying  out  of  a  lot  of  land 
into  blocks,  streets,  alleys,  squares,  etc.,  upon  a  plat,  and  the  mak- 
ing of  no  sales  of  lots  therefrom,  will  not  amount  to  a  dedication. 
United  States  v.  Chicago,  7  How.  185. 

Where  a  plat  describes  lots  as  bounded  by  streets  and  alleys,  and 
lots  are  sold  with  reference  to  such  plat,  such  sale  amounts  to  an 
absolute  dedication  of  the  streets.  Btate  v.  Illinois  Central  R  Co., 
33  Fed.  Rep.  730;  Heicklin  v.  McClear,  18  Ore.  126;  Morgan  v. 
Chicago  &  A.  R.  R.  Co.,  96  U.  S.  716. 

Id  thia  last-named  case  the  owner  of  land  agreed  with  the  railroad  com- 
pany that,  in  consideration  of  its  locating  a  railroad  station  at  a  certain  des- 
ignated point  upon  his  plot  the  company  should  have  ample  ground  for 
that  purpose,  and  the  owner  made  a  town  plat  from  which  lots  were  sold 
and  on  which  was  designated,  by  the  word  ''  depot,''  the  location  of  the 
proposed  railway  station;  a  more  complete  designation  appeared  upon  the 
map  which  was  made  for  the  company  by  his  consent  and  from  data  which 
he  furnished.  These  facts,  together  with  the  non-payment  of  taxes  by  him 
for  a  long  time,  upon  the  depot  lot,  and  the  fact  that  he  repeatedly  stated 
that  such  lot  was  the  property  of  the  company,  and  that  the  railroad  com- 
pany constructed  its  depot  buildings  upon  it,  constituted,  so  the  court 
rightly  held,  a  dedication,  and  the  estoppel  of  the  owner  from  denying  the 
same. 

The  fact  that  one  makes  and  records  a  plat  of  land  upon  which 
are  spaces  that  seem  to  form  no  part  of  the  lots  of  the  land  repre- 
sented by  such  sx)aces,  whether  they  lie  in  the  form  of  streets  or 
squares,  dedicates  the  spaces  thus  excluded  from  the  platted  lots  to 
public  use.  City  of  Denver  t;.  Clements,  3  Colo.  484;  Noyes  v. 
Ward,  19  Conn.  250. 

But  where  a  plat  shows  that  an  alley  thereon  is  to  be  considered 
a  private  alley,  a  sale  of  lots  abutting  thereon,  when  made  by  refer- 
ence to  such  plat,  will  not  constitute  a  dedication  of  the  alley  for 
public  use.     I)exter  v.  Tree,  117  III.  533. 

The  method  of  platting,  and  the  particular  significance  of  the 
lines  and  spaces  on  the  plat,  are  held  to  show  the  intention  of  the 
owner  to  dedicate,  or  the  reverse.  Barney  v,  Keokuk,  94  U.  S. 
324;  Municipality  v.  Palfrey,  7  La.  Ann.  497.  See  also  2  Dill. 
Mun.  Corp.,  p.  759,  note. 

Where  there  is  a  disagreement  between  the  lines  of  the  plat  and 
the  explanatory  notes  thereto,  the  former  controls.  Hunter  v. 
Eichel,  100  Ind.  463. 

As  to  a  dedication  of  land  to  public  use,  the  estate  thus  created, 
and  permissible  restrictions,  see,  farther,  6  L.  B.  A.  259,  note,  and 
9  L.  R.  A.  551,  note. 
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Lockwood  (Qeorge  B.)  et  ci. 

V, 

Wabash  Kailroad  Co. 

(122  Mo.  86) 

Railroad  In  Streets— Power  to  Authorize  [(1)  p.  26]. — ^Where  the  power  to 
grant  the  right  to  lay  the  tracks  of  a  steam  railroad  in  the  streets  of  a  city 
IS  vested  in  the  **  mayor  and  assembly/'  such  power  can  be  exercised  only 
by  an  ordinance  duly  enacted  for  that  purpose.     (Page  21.) 

Same — Permit  by  Mayor  to  Lay  Trades  [(2)  p.  30]. — Therefore  where  the 
power  to  grant  a  franchise  to  lay  tracks  is  thus  defined,  a  permit  by  the  mayor 
of  a  city  to  a  railroad  company  to  construct  and  operate  a  switch  and  turnout 
upon  the  streets  of  the  city  is  void  as  not  having  been  granted  by  the  duly 
authorized  agency.     {Page  21.) 

Effect  of  Purchase  of  Property  and  Franchises  of  an  Existing  Com- 
panyt — Where  the  enactment  under  which  a  railroad  company  is  organized 
does  not  authorize  the  construction  of  **  any  railroad  not  already  located 
in,  upon,  or  across  any  street  in  a  city  or  road  of  any  county,  without  the 
assent  of  the  corporate  authorities  of  said  city,"  the  purchase  by  such  rail- 
road company  of  the  property  and  franchises  of  another  company  does  not 
exempt  it  from  such  provisions.  The  most  it  acquires  by  such  purchase  is 
the  right  to  continue  the  use  of  tracks  already  laid  by  its  predecessor  dur- 
ing the  time  it  had  a  right  to  exercise  its  franchise.    (Page  22.) 

Same— Grant  by  City  Ordinance  [(3)  p.  30]. — A  city  may,  by  ordinance, 
authorize  a  steam  railroad  to  occupy  a  street  with  its  tracks  and  operate  its 
trains  over  it;  and  abutting  owners  can  recover  no  damages  for  injury 
resulting  to  their  property.     (Page  22.) 

Same — Limitation  of  Municipal  Power— Cannot  Authorize  Destruction  of 
Public  Passage — Nuisance  [(4)  p.  28J. — It  is  incompetent  for  a  city  to  au- 
thorize such  use  of  a  street  as  will  create  a  public  nuisance  or  destroy  it  as  a 
thoroughfare.  Hence  a  city  cannot  legally  authorize  the  construction  and 
operation  of  a  railroad  through  a  street  so  narrow  that  such  use  would 
necessarily  destroy  public  passage  and  deprive  abutting  owners  of  access 
to  their  property.    (P(tge  23.) 

Election  of  Romodies  [(6)  p.  85]— Injunctions — An  injunction  will  lie, 
at  the  instance  of  an  abutting  owner,  enjoining  such  use  of  a  street  as 
destroys  it  as  a  public  thoroughfare.    (Page  25.) 

Appeal  from  SL  Louis  circuit  court    Affirmed. 

This  is  a  proceeding  for  an  injunction  by  plaintiffs,  who  are 
abutting  property  owners  on  Collins  street,  in  the  city  of  St. 
Ijouis,  between  Frankliti  avenue  and  Carr  street,  to  prevent 
the  defendant,  a  steam-railway  company,  from  constructing, 
maintaining,  and  operating  its  railway  along  Oollins  street. 
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between  Carr  street  and  Franklin  avenue,  with  a  prayer  for 
general  relief.     The  petition  alleges  :  That  the  plaintiffs  are 
the  owners  of  certain  described  property  on  Collins 
street,  between  Carr  street  and  Franklin  avenue.  *    ''^ 

That  this  property  is  valuable — is  worth  more  than  $30,000  ; 
and  that  its  access  to  Collins  street  is  an  important  element  in 
its  value,  and  that  it  is  covered  with  permanent  buildings. 
That  the  defendant,  by  ordinance  of  the  city  of  St.  Louis,  No. 
15,816,  approved  September  3,  1890,  was  granted  permission 
to  construct,  maintain,  and  operate  a  branch  of  its  road,  with 
a  single  track,  along  Collins  street,  in  front  of  the  plaintiff's 
property,  and  elsewhere,  as  specified  in  the  ordinance.  The 
ordinance  itself  is  set  out  in  hcec  verba.  That  Collins  street, 
between  Carr  street  and  Franklin  avenue,  and  in  front  of 
the  plaintiff's  property,  is  a  narrow  street,  having  a  width 
from  building  line  to  building  line  of  40  feet,  and  a  sidewalk 
on  each  side  of  the  street  8  feet  in  width,  leaving  a  roadway 
of  24  feet.  That  the  defendant  has  constructed  and  laid 
down  on  the  east  half  of  the  roadway  of  Collins  street,  in  front 
of  plaintiffs'  property,  a  single  railway  track,  under  the  alleged 
authority  of  the  ordinance  aforesaid,  but  has  not,  up  to  the 
time  of  the  filing  of  the  petition,  commenced  operating  loco- 
motives, cars,  and  trains  thereon,  and  that  it  now  tlireatens 
and  purposes  so  to  do,  unless  restrained  by  the  process  of  the 
court.  That  the  defendant  is  engaged  in  laying  and  con- 
structing a  second  railway  track  on  the  west  half  of  the 
roadway  of  Collins  street,  in  front  of  plaintiffs'  property, 
by  virtue  of  a  permit  given  by  the  mayor  of  the  city 
of  St.  Louis,  under  date  May  21, 1891.  This  permit  is  set  out 
in  hcec  verba.  That  this  permit  has  no  legal  force  or  effect, 
and  is  void.  That  this  construction,  maintenance,  and  opera- 
tion  of  said  railway  tracks,  or  either  of  them,  along  Collins 
street,  in  front  of  plaintiffs'  property,  will  hinder  and  prevent 
the  public  from  using  the  street ;  will  exclude  travel,  passage, 
and  business  therefrom  ;  will  exclude  all  vehicles,  and  will 
destroy  the  use  of  the  street  as  a  public  thoroughfare.  And 
plaintiffs  charge  that  the  character  of  Collins  street,  between 
Carr  street  and  Franklin  avenue,  is  such  that  the  railway 
tracks  thereon,  or  either  of  them,  cannot  be  operated  without 
preventing  the  public  from  using  the  street,  and  that,  under 
the  laws,  the  city  of  St.  Louis  cannot,  nor  can  its  mayor  or 
municipal  assembly,  authorize  such  use  of  a  street  as  will 
destroy  its  use  as  a  public  thoroughfare  ;  and  that  Ordinance 
15,816,  so  far  as  it  attempts  to  authorize  the  construction, 
maintenance,  and  operation  of  a  steam-railway  track  in 
1  (K.  8.)  A.  &  E.  R.  Gas.— 2 
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Collins  street,  is  absolutely  null  and  void.  Plaintiffs  state 
that  by  reason  of  the  construction,  maintenance,  and  opera- 
tion of  said  railway  tracks,  or  either  of  them,  at  the  points 
named,  their  property  will  be  greatly  depreciated  and  dam- 
aged in  its  selling  and  rental  value,  and  the  damages  which 
will  accrue  to  them  will  differ  in  degree  and  kind  from  those 
which  will  accrue  to  other  members  of  the  community,  or  to 
the  public  at  large,  from  the  same  causes.  They  pray,  there- 
fore, that  the  defendant  may  be  forever  enjoined  from  con- 
structing, maintaining,  and  operating  the  said  railway  tracks, 
or  either  of  them,  along  Collins  street,  between  Carr  street 
and  Franklin  avenue,  and  for  such  other  relief  as  they  may 
be  entitled  to. 

To  this  petition  the  defendant  filed  an  answer,  in  which  it 
admits  that  it  is  a  corporate  existence  as  a  railroad  company, 
under  the  laws  of  the  state  of  Missouri,  and  that  it  is  engaged 
in  maintaining  and  operating  a  steam  railway,  as  alleged  in 
the  petition.  Every  other  matter  contained  and  set  forth  in 
the  petition  is  denied.  By  way  of  further  answer  defendant 
states  that  the  North  Missouri  Railroad  Company  was  a  rail- 
way corporation  duly  organized  by  special  act  of  the  general 
assembly  of  the  state  of  Missouri,  entitled  "  An  act  to  incor- 
porate the  North  Missouri  Eailroad  Company,"  and  approved 
March  3,  1851,  and  **  An  act  to  amend  an  act  entitled  '  An  act 
to  incorporate  the  North  Missouri  Railroad  Company;' " 
which  amendatory  act  was  approved  January  7,  1853.  That 
under  and  by  virtue  of  section  11  of  said  act  of  March  3, 
1851,  the  North  Missouri  Railroad  Company  was  duly  em- 
powered to  build  its  railroad  along  and  upon  any  street  or  any 
road  or  wharf  of  any  town  or  city,  and  over  a  stream  or  high- 
way, in  the  state  of  Missouri  ;  and  that  under  and  by  virtue 
of  section  9  of  the  act  of  January  7,  1853,  said  company  was 
authorized  to  locate,  construct,  and  operate  a  railroad  from 
St.  Charles  to  the  northern  boundary  line  of  the  state  of  Mis- 
souri, and  from  the  city  of  St.  Charles  to  any  point  in  the  city 
of  St.  Louis,  and  also  to  construct  and  operate  lateral  or 
branch  railroads  to  any  point.  The  answer  alleges  that  the 
Wabash  Railroad  Company  is  tho  successor  to  the  North  Mis- 
souri Railroad  Company,  and  is  entitled  to  all  its  rights,  privi- 
leges, and  franchises ;  and  the  various  links  in  chain  of  title 
from  the  North  Missouri  Railroad  Company  to  the  Wabash 
Railroad  Company  are  set  forth  in  answer,  but,  as  no  question 
is  made  in  the  case  with  respect  to  these,  they  need  not  be  re- 
peated here.  The  answer  also  pleads  and  sets  out  ordinance 
of  the  city  of  St.  Louis  No.  15,816,  and  the  permit  of  the 
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mayor,  dated  21st  daj  of  May,  1891.  It  is  farther  set  out 
that,  in  pursuance  of  the  authority  conferred  by  the  special 
act  of  the  legislature  of  the  state  of  Missouri,  hereinbefore  re- 
ferred to,  and  by  virtue  of  the  general  laws  of  the  state  and 
the  ordinance  of  the  city  of  St.  Louis,  the  defendant  did  con- 
struct and  now  operates  a  branch  of  its  railroad  in  the  state 
of  Missouri  along  and  upon  Collins  street  in  the  city  of  St. 
Louis. 

The  plaintiffs  filed  a  reply,  denying  all  the  allegations  and 
answer,  aud  affirmatively  setting  up  that  the  special  acts  of 
tho  legislature  pleaded  in  the  answer  constitute  no  defense 
to  the  plaintiffs'  cause  of  action,  because  the  defendant  had 
so  constructed  its  railroad  along  Collins  street,  from  Carr 
street  to  Franklin  avenue,  that  the  public  are  prevented  from 
using  the  street,  and  that  it  was  forbidden  to  do  this  by  the 
special  acts  of  the  legislature  referred  to.  Further,  the  reply 
sets  up  that  the  defendant  is  not  entitled  to  construct  railroad 
tracks  on  the  streets  of  St.  Louis  without  the  consent  of  the 
city  of  St.  Louis,  given  by  ordinance,  and  that  w^ith  such  con- 
sent it  cannot  construct  such  tracks  on  any  such  streets,  if 
they  will  prevent  the  public  from  using  them  ;  and  the  ordi- 
nance and  the  mayor's  permit  referred  to  are  invalid,  because 
the  railway  of  Collins  street,  between  Carr  street  and  Franklin 
avenue,  to  which  wagons  and  vehicles  are  restricted  and  con- 
fined to  their  passage  along  the  street,  has  a  width  of  only  24 
feet,  and  the  effect  of  the  railroad  tracks  thereon  is  to  prevent 
the  public  from  using  the  street,  and  to  destroy  the  same  as 
a  thoroughfare.  Judgment  is  prayed  for  as  in  the  petition. 
This  action  was  commenced  in  the  circuit  court  of  the  city  of 
St.  Louis  on  June  1,  1891.  No  preliminary  injunction  was 
asked  or  obtained. 

The  cause  was  heard  in  December  1891,  and  on  March  3, 
1892,  a  decree  was  rendered,  perpetually  enjoining  the  de- 
fendant from  operating  with  cars  and  locomotives  the  said 
railway  tracks  on  Collins  street  in  the  city  of  St.  Louis,  be- 
tween Carr  street  and  Franklin  avenue.  From  that  decree 
this  appeal  is  taken. 

F.  W,  Lehmann  and  Geo.  S.  Grover,  for  appellant 
Zeverett  Belly' tor  respondents. 

Gantt,  P.J.  (after  stating  the  facts). — ^The  uncontroverted 
facts  are  that  the  plaintiffs  own  property  in  St.  Louis  on  the 
east  side  of  Collins  street,  between  Franklin  avenue 
and  Carr  street,  extending  eastwardly  to  Second 
street,  of  the  value  of  about  $30,000,  covered  by  permanent 
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structures,  and  rented  for  business  purposes.  Collins  street, 
between  Franklin  avenue  and  Carr  street,  has  a  width  of  40 
feet  between  the  building  lines,  with  sidewalks  8  feet  wide  on 
each  side,  with  a  roadway  only  24  feet  in  width.  The  Wabash 
Kailway  Company  is  a  railroad  corporation  organized  under 
the  general  railroad  law  of  this  state  in  1889,  and  is  the  grantee 
of  the  North  Missouri  Railroad  Company,  which  was  char- 
tered by  special  act  of  the  general  assembly  March  3,  1851. 
Between  the  institution  of  this  action  and  the  trial  in  the  cir- 
cuit court,  the  defendant  laid  its  railroad  tracks  in  Collins 
street,  and  employed  the  street  to  receive  and  discharge  pas- 
sengers from  its  passenger  trains.  It  claimed  the  right  to  do 
this  under  the  charter  of  the  North  Missouri  Bailroad,  its 

f)redecessor,  and  under  an  ordinance  of  the  municipal  assem- 
)ly  of  St.  Louis  (No.  15,816),  approved  September  3,  1890, 
and  under  the  permit  of  the  mayor  of  St.  Louis,  of  date  May 
21,  1891.  In  front  of  the  plaintiffs'  property  the  defendant 
laid  a  double  track  for  its  railway  along  Collins  street.  The 
distance  between  the  east  rail  and  the  curbstone  in  front  of 
respondents'  property  is  three  feet  and  six  inches  as  to  one 
lot  of  ground  and  three  feet  eight  inches  as  to  the  other.  The 
tracks  are  seven  feet  apart,  and  on  the  west  side  of  the  street 
the  western  rail  is  three  feet  and  four  inches  from  the  curb 
line.  From  Carr  street  southwardly  125  feet  the  track  is  a 
single  track  in  the  centre  of  the  street  to  a  switch,  and  thence 
southwardly  with  a  double  track  484  feet  to  a  switch,  and 
thence  265  feet  southwardly  with  a  single  track  to  Franklin 
avenue,  the  southern  terminus  of  the  road.  There  are  seven 
trains  a  day  operated  over  this  line,  namely,  at  7  o'clock,  8, 
8.45,  and  10.45  in  the  forenoon,  and  at  4,  5.45,  and  6  o'clock 
in  the  afternoon.  Each  train  occupies  the  street  for  20  or  30 
minutes,  and  is  switched  as  it  comes  in,  making  use  of  the 
two  tracks  for  the  purpose.  There  is  a  night  train  at  11 
o'clock  on  two  evenings  of  the  week,  on  which  occasions  the 
train  stands  in  the  street  from  8  to  11  o'clock. 

The  testimony  is  uncontradicted  and  convincing  to  the 
effect  that  traffic  is  excluded  from  the  street  during  the  occu- 
pation of  the  same  by  the  cars,  and  that  the  business  of  the 
railroad  company  and  of  the  public  cannot  be  car- 
*****  ried  on  there  at  the  same  time.  When  the  railroad 
company  makes  use  of  the  street,  the  public  traffic  by  all 
others  is  excluded,  and  this  covers  a  period  of  3^  hours  every 
day  between  7  A.M.  and  6  p.m.  The  two  cannot  exist  and  be 
carried  on  at  the  same  time.  Where  the  single  track  exists, 
the  space  between  it  and  the  sidewalk  is  nine  feet  and  a  frac- 
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tioD,  and  freight  wagons  cannot  pass  a  train  on  this  single  track 
with  safety.  It  also  appears  that  respondents'  property  is 
damaged  in  its  rental  and  salable  valae  by  the  presence  of  the 
cars  on  the  street.  The  tracks  are  laid  to  the  grade  of  the 
street,  and  constitute  no  material  obstraction,  save  when  oc- 
cupied by  trains.  There  is  nothing  in  the  ordinance  limiting 
the  company's  right  to  run  trains  at  any  and  all  times  of  day 
or  night.  The  ordinance  No.  15,816  authorizes  the  compcny 
to  construct,  maintain,  and  operate  a  branch  of  its  railroad 
with  single  track  and  necessary  sidings  and  turnouts  over  the 
following  route  :  "  Along  Second  street,  crossing  North  Mar- 
ket, Monroe,  Exchange,  Madison,  Chambers,  Tyler,  La 
Beaume,  Bogy,  Mound,  Howard,  and  MuUanphy  streets, 
across  city  block  264,  across  Florida  street,  thence  down  GoL 
lins  street,  across  Cass  avenue.  Bates,  O'Fallon,  Ashley,  Bid- 
die,  Car,  and  Cherry  streets,  through  the  alley  in  block  68, 
across  Morgan,  through  the  alley  in  block  67,  across 
Christy  avenue,  and  across  block  66,  and  all  intervening 
alleys,  to  a  proper  connection  with  the  tracks  of  the  St. 
Liouis  Bridge  and  Tunnel  Railway  Company.  The  construc- 
tion of  the  aforesaid  tracks  shall  be  subject  to  the  approval 
of  the  street  commissioner,  aud  said  tracks  shall  be  laid  to 
conform  to  the  grade  of  the  streets  and  alleys  so  crossed  and 
occupied." 

The  mayor's  permit  was  as  follows  :  "  Mayor's  Office,  St 
Louis,  Mo.,  May  21,  1891.  To  Whom  it  May  Concern  :  Per- 
mission and  authority  are  hereby  given  the  Wabash  Bailroad 
Company  to  construct,  maintain,  and  operate  a  sid- 
ing and  turnout  in  Collins  street,  between  Carr  ■•jop 
street  and  Franklin  avenue,  as  per  accompanying  ^"" 
plat  Said  company  to  construct,  lay,  and  maintaui  said  switch 
and  turnout  in  conformity  with  all  grades,  in  such  manner, 
and  subject  in  all  things  to  the  satisfaction  and  approval  of 
the  street  commissioner.  Notification  of  commencement  of 
work  to  be  sent  to  street  department.  This  permit  subject 
to  revocation  at  any  time,  whereupon  said  siding  and  turnout 
shall  be  removed,  and  the  street  restored  by  said  railroad 
company.    Edw.  A.  Noonan,  Mayor." 

The  mayor's  permit  alone  conferred  no  authority  on  de- 
fendant  to  occupy  the  street  with  railroad  tracks,  and  operate 
trains  drawn   by  locomotives  over  it.     The  sole 
power  to  grant  such  a  franchise  is  vested  in  "  the  Power  to  gnuit 
mayor  and  assembly "   by  article   3,   §  26,  par.  fr»»«M«^ 
11,   of    the    Scheme    and  Charter,   and    can    be 
exercised  only  by  an  ordinance   duly  enacted  for  that  pur- 
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pose  ;  and  the  Bevised  Statutes  of  the  state  (chapter  42,  art. 
2),  under  which  defendant  was  organized,  did  not  authorize 
the  construction  of  "  any  railroad  not  already  located  in,  upon, 
or  across  any  street  in  a  city  or  road  of  any  county,  without 
the  assent  of  the  corporate  authorities  of  said  city."  Rev. 
St.  1889,  §  2543,  subd.  4.  The  purchase  by  the  defendant  of 
the  property  and  franchises  of  the  North  Missouri  Eailroad 
did  not  exempt  it  from  this  provision  of  its  own  charter. 
Owen  V.  Bailroad,  83  Mo.  454.  The  most  that  it  acquired  by 
the  purchase  of  the  North  Missouri  in  this  connection  was  the 
right  to  continue  the  use  of  such  tracks  as  were  laid  by  its 
predecessor  during  the  time  it  had  a  right  to  exercise  its 
franchise.  This  new  branch  or  spur  was  constructed  by  it- 
self, and  its  right  to  do  so  must  be  found  in  the  law  under 
which  it  was  created.  City  of  St.  Louis  v.  Missouri  Pac.  Ey. 
Co.,  114  Mo.  13.  Section  2543  provides  that  when  a  railroad 
builds  its  track  in  a  public  street  by  permission  of  the  city 
authorities,  it  must  restore  the  street  "  to  its  former  state,  or 
to  such  a  state  as  not  necessarily  to  have  impaired  its  useful- 
ness." By  its  charter  the  mayor  and  the  assembly  of  the  city 
of  St.  Louis  have  power  within  the  city,  "  by  ordinance  not 
inconsistent  with  the  constitution  or  any  law  of  this  state  "or 
of  its  charter,  to  regulate  the  use  of  the  streets  of  the  city, 
'*  and  to  grant  to  persons  or  corporations  the  right  to  construct 
railways  in  the  city,  subject  to  the  right  to  amend,  alter,  or 
repeal  any  such  grant,  in  whole  or  in  part,  and  to  regulate 
the  control  of  the  same,  as  to  their  fares,  hours  and  frequency 
of  trips,  and  repair  of  the  tracks,  and  the  kind  of  their  rails 
and  vehicles."  Scheme  and  Charter,  art.  3,  §  26,  par.  11.  It 
will  be  observed  that  the  railroad  is  limited  to  the  permission 
given  it  by  ordinance,  and  the  mayor  and  assembly  of  the  city 
are  restricted  in  their  grant  by  the  constitution  and  laws  of 
this  state. 

Subject  to  this  limitation,  it  is  the  settled  law  of  this  state 
that  a  city  may  permit  and  authorize  by  ordinance  the  laying 
of  a  railroad  track  along  its  streets.  Beginning  with  Lack- 
land V,  Bailroad  Co.,  31  Mo.  183,  this  court  has  uniformly 
held  that  laying  a  track  on  the  established  grade  of 
citj  maf  a  street,  under  legislative  authority,  and  oper- 
Autiiorize  ating  a  steam  railway  thereon,  was  not  sub- 
roiidTin*  '  jecting  the  street  to  a  public  use  different  from 
Rtreets.  that    Contemplated   in   the   original   grant.     This 

proposition  was  most  ably  and  strenuously  attacked  in  Gaus 
&  Sons'  Manuf'g  Co.  v,  St.  Louis,  etc.,  E.  Co.,  113  Mo.  308 ; 
but  we  felt  constrained  by  the  unbroken  line  of  decisions  to 
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adhere  to  it.  Porter  v,  Bailroad  Co.,  33  Mo.  128  ;  Cross  v. 
Railway  Co.,  77  Mo.  321 ;  Smith  v.  Railroad  Co.,  98  Mo.  24,  U 
Am.  &  Eng.  R.  Cas.  123 ;  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
V.  St.  Joseph  T.  R.  Co.,  97  Mo.  469 ;  Rude  y.  City  of  St 
Louis,  93  Mo.  408.  This  proposition  unqualifiedly  leads  to 
this  conclusion  :  A  city  may  authorize  a  steam  railroad  to 
occupy  a  street  with  its  tracks  and  operate  its  trains  over  it. 
The  abutting  proprietors  cannot  recover  damages  for  the  in- 
jury resulting  to  their  property,  although  it  is  subject  to 
smoke,  noise,  and  cinders  at  all  hours  of  day  and  night,  and 
all  ingress  or  egress  for  the  legitimate  purposes  of  business 
cut  off,  except  at  such  times  as  the  railroad  may  elect  not  to 
run  trains  upon  it.  Debarred  from  redress  in  that  direction, 
they  apply  to  a  court  of  equity  to  restrain  what  they  conceive 
is  a  public  and  private  nuisance,  and  ask  for  protection  of 
their  own  right  to  use  the  street  as  abutting  owners,  and  are 
met  with  the  assertion  that  what  the  law  itself  licenses  cannot 
be  a  nuisance,  and  that  they  must  submit  to  whatever  incon- 
venience ensues,  because  they  might  have  anticipated  that 
the  street  would  be  subjected  to  this  servitude  when  they 
purchased  their  property.  If  these  propositions  are  true, 
then  it  results  that  an  abutting  property  owner  on  a  street 
may  have  his  property  damaged  or  destroyed  without  redress, 
notwithstanding  the  constitutional  guaranty  **  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation."     Const,  art  2,  §  21. 

But,  while  it  has  been  said  that  a  city  might  authorize  a 
railroad  company  to  lay  its  tracks  in  its  streets,  it  has  also 
been  determined  by  this  court  and  many  others  that  the  city 
could  not,  in  the  exercise  of  this  power,  create  a  nuisance  in 
the  streets,  or  devote  them,  or  any  part  of  them,  to  a  purpose 
inconsistent  with  the  rights  of  the  public  or  abut- 
ting property  owners.     Thus,  in  Dubach  v.  Rail-  mrnidpRi"* 
road     Co.,    89    Mo.    483,    29    Am.    &    Eng.    R.  pow^roTer 
Cas.  609,  Judge    Henry,  speaking  for  the  whole  •*""««t«- 
court,   said :  **  If  the  character  of  a  street  should   be   such 
that  defendant's  tracks  could  not  be  laid  upon    the   street 
without  hindering  the  public  from  using  it,  then,  no  matter 
how    important    to    the    company   that    its    tracks    should 
be  laid  in  that  street,  it  could  not  be  done."     "  Nor  is  it  com- 
petent for  a  city  to  authorize  such  use  of  a  street  dedicated  as 
a  street  as  will  destroy  it  as  a  thoroughfare  for  the  public 
use."     In  this  case  it  is  too  plain  to  be  evaded  that  the  grant 
conferred  by  this  ordinance  practically  creates  a  monopoly  in 
defendant  in  the  use  of  this  street     No  restriction  is  placed 
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upon  the  niimber  of  trains  or  the  time  within  which  they  may 
be  operated.  The  roadway  is  only  24  feet.  In  this  narrow 
space  defendant  has  been  permitted,  under  this  ordinance,  to 
lay  two  tracks,  each  4  feet  8  inches  wide.  The  distance  be- 
tween the  east  rail  and  the  curbstone  in  front  of  the  plaintiff's 
property  is  3 '  feet  and  6  inches  as  to  one  lot,  and  3  feet  8 
inches  as  to  the  other.  The  tracks  are  7  feet  apart,  and  on 
the  west  side  of  the  street  the  western  rail  is  3  feet  and  4 
inches  from  the  curb  line.  These  double  tracks  extend  a  dis- 
tance of  484  feet,  with  switches  at  either  end.  The  company 
has  stopped  at  Franklin  avenue,  and  receives  and  discharges 
its  passengers  in  the  street  at  this  point.  At  the  time  of  the 
trial  it  was  operating  four  trains  in  the  forenoon,  to  wit,  at  7 
o'clock,  8  o'clock,  8:45,  and  10:45  o'clock  respectively. 

That  the  defendant  regards  its  right  in  that  street  as  para- 
mount to  the  plaintiffs'  and  the  public  is  very  evident  from  the 
testimony  of  Mr.  Blake,  the  president  of  the  Sligo  Iron  Stone 
Company,  which  occupies  Nos.  945  and  953  Second  street,  ex- 
tending back  to  Collins  street.  He  testifies  that  the  operation 
of  the  road  has  caused  a  serious  damage  to  his  company ; 
that  on  one  occasion  they  had  a  load  of  angle  iron  which  was 
so  long  that  they  were  compelled  to  use  an  extra  set  of  wheels 
to  keep  it  from  dragging.  The  team  had  driven  up  to  their 
doors  on  Collins  street,  and  they  were  unloading  it.  A  train 
of  defendant  came  in,  and  the  trainmen  directed  the  iron 
company  to  move  its  wagon,  and  were  told  they  could  not  do 
it,  and  the  railroad  company's  agents  procured  a  policeman, 
who  compelled  them  to  move  the  wagon.  They  could  not 
turn  around.  The  street  was  too  narrow,  and  were  compelled 
to  pull  the  load  around  the  block.  In  many  cases  it  has  been 
said  that  the  railroad  company  occupied  the  street  along  with 
the  public,  but  it  is  perfectly  plain  that  in  this  case  no  wagon 
of  ordinary  width  can  pass  on  this  street  with  safety  when 
the  trains  of  defendant  are  on  it,  even  where  it  had  only  a 
single  track.  On  one  occasion  it  seems  that  the  steps  of  the 
cars  were  torn  off  in  attempting  to  pass  a  wagon.  The  busi- 
ness on  Collins  street  is  wholesale  from  Carr  to  Franklin 
avenue.  The  wagons  used  are  7  feet  3^^  inches  from  "  point 
of  hub  to  point  of  hub." 

Now,  while  it  is  true  that  the  public  must  submit  to  all 
Bights  or  reaf-onable  inconveniences  in  the  highways,  the 
public  and  highways  are  created  for  the  public  and  abutting 
abatten  ia  owners,  and  they  have  an  unquestionable  right  to 
streets.  require  a  reasonable  use  by  all  who  are  entitled  to 

use  them.    As  was  said  by  this  court  in  Schopp  v.  City  of  St. 
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LoniSy  117  Mo.  131 :  "  The  public  highways  belong,  *  from 
side  to  side  and  end  to  end '  to  the  public,  and  the  '  public 
are  entitled,  not  only  to  a  free  passage  along  the  highway, 
but  to  a  free  passage  along  any  portion  of  it  not  in  the  actual 
use  of  some  other  traveler,'  and  the  abutting  property  owner 
has  the  right  to  the  free  and  unobstructed  passage  to  and 
from  his  property."  Said  Lord  EUenborough  in  Kex  v. 
Cross,  3  Camp.  224  :  *'  And  is  there  any  doubt  that  if  coaches 
on  the  occasion  of  a  route  wait  an  unreasonable  time  in  the 
public  street,  and  obstruct  the  transit  of  his  majesty's  sub- 
jects who  might  wish  to  pass  it  in  carriages  or  on  foot,  the 
persons  who  cause  or  permit  such  coaches  to  so  wait  are 
guilty  of  a  nuisance  ?" 

Every  time  the  defendant  uses  this  street  with  its  trains  it 
absolutely  deprives  all  teamsters  of  ordinary  freight-wagons 
access  to  this  street,  and,  as  the  ordinance  gives  defendant 
the  privilege  of  using  it  with  its  trains  as  often  as  it  pleases, 
such  use  is  utterly  incompatible  with  the  purposes  for  which 
this  street  was  created,  and  is  unreasonable.  The  municipal 
assembly  had  no  right  to  appropriate  this  street  to  defend- 
ant's use  in  this  way.  The  learned  counsel  made  the  distinc- 
tion that  the  mere  unlawful  use  by  it  of  its  franchise  would  not 
justify  this  action.  We  agree  with  him  that  we  do  not  think 
the  assembly  anticipated  that  the  company  would,  under  this 
ordinance,  use  the  streets  as  a  depot  ground  for  the  reception 
:  }id  discharge  of  passengers,  and  we  are  clear  that  the  ordi- 
ii.iuce  is  no  justification  for  such  a  use.  Lackland  v.  Bailroad 
Co.,  31  Mo.  183.  And  this  use  of  itself  was  good  ground  for 
an  injunction  by  an  abutting  owner.  But  we  are  satisfied 
that  the  maintenance  of  this  steam  railroad  in  this  narrow 
highway,  devoted,  as  it  has  been,  to  wholesale  business  re- 
quiring heavy,  broad  trucks  and  wagons,  must  necessarily  re- 
sult in  denying  the  public  and  the  abutting  owners  the 
right  to  use  this  street  as  they  are  entitled  to  under  the 
laws  of  this  state,  and  that  the  ordinance  virtually  destroys  it 
for  street  purposes,  and  therefore  the  assembly  had  no  power 
to  enact  it.  It  was  an  attempt  to  convert  it  to  a  use  different 
from  that  for  which  the  city  acquired  it,  and  is  in  contraven- 
tion of  its  charter,  which  declares  that  "  no  railroad  shall  be 
so  constructed  as  to  prevent  the  public  from  using  any  road, 
street,  or  highwaj'  along  or  across  which  it  may  pass,"  and 
the  general  law  of  the  state  that  prohibits  a  railroad  from  im- 
pairing the  usefulness  of  any  street 

The  learned  counsel  urges  with  great  force  and  plausibility 
that  this  railroad  is  a  public  use  of  the  street,  but  it  seems  to 
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US  lie  ignores  the  fact  that,  while  the  railroad  is  a  public 
carrier,  it  has  no  right  to  the  exclusive  use  of  a  public  street, 
and  such,  for  all  practical  purposes,  is  the  effect  of  this  ordi- 
nance and  its  use  of  this  street.  No  case  in  this  state  is 
authority  for  such  exclusive  use  of  a  highway,  and,  if  it  was, 
we  should  not  follow  it.  The  company  is  a  common  carrier, 
and  entitled  as  such  to  collect  tolls,  but  not  the  exclusive 
right  to  monopolize  a  public  street  and  shutout  the  public  and 
other  carriers.  Holding,  as  we  do,  that  this  ordinance,  in 
view  of  the  facts  developed,  amounts  to  a  practical  condemna-. 
tion  of  this  portion  of  Collins  street  to  the  private,  and  almost 
exclusive,  use  of  defendant,  we  think  the  injunction  was  prop- 
erly granted  by  the  circuit  court,  and  plaintiffs  had  such  an 
interest  as  would  enable  them  to  maintain  the  action.  Schopp 
V.  City  of  St.  Louis,  117  Mo.  131. 

The  judgment  ia  affirmed. 

All  concur.  

ABSTRACTS  OF  RECENT  DECISIONS 

(1)  Power  to  Authorize  [(1)  p.  ^^l— Legislative  Orant — Consent  of 
City.— Act  Feb.  19,  1849,  §  10  (P.  L.  [Penn.]  83),  expressly  author- 
ized  railroad  companies  "to  survey,  ascertain,  locate,  fix,  mark, 
and  determine  such  route  for  a  railroad  as  they  may  deem  expedient, 
*  *  *  and  thereon  to  lay  down,  erect,  construct,  and  establish  a  rail- 
road,^' etc.,  saving  from  this  grant,  and  denying,  as  excepted  from  its 
broad  generality,  only  the  right  to  pass  through  any  burying-ground, 
place  of  worship,  or  dwelling-house  without  the  consent  of  the 
owners.  Act  April  4,  1868  (P.  L.  [Penn.]  62),  provided  that  a 
company  created  under  it  shall  have  all  the  rights,  powers  and 
privileges  of  the  Act  of  1849.  Held,  that  section  12  of  the  Act  of 
J8G8,  which  provides  that  companies  shall  not  occupy  any  street  or 
alloy  in  a  city  without  first  obtaining  the  consent  of  the  city,  does 
not  affect  the  implied  power  of  such  companies  to  occupy  a  street, 
longitudinallv,  without  objection.  Pennsylvania  Schuylkill  Val. 
K.  Co.  V.  Philadelphia  &  R.  R  Co.,  160  Pa.  St.  232. 

Authority  to  Use  Streets,  Duly  Given,  is  a  Binding  Contract  upon  City 
if  Acted  upon  ^*5)  p.  35].— The  privilege  of  the  use  of  the  streets  of  a 
municipality,  when  granted  by  ordinance,  if  upon  adequate  con- 
sideration, and  accepted  by  the  grantee  and  acted  upon  by  it  in 
some  substantial  manner,  so  that  to  revoke  it  would  be  inequitable 
and  unjust,  is  neither  a  franchise  nor  a  mere  license,  but  becomes 
a  valid  and  binding  contract  upon  the  city.  City  of  Belleville  v. 
Citizens'  Horse  Rv.  Co.  (111.),  :]S  N   E.  Rnu,  584. 

Authority  to  Lay  tracic  in  Street  -  Extent  of  Grant. — A  grant  to  the 
defendant's  predecessor  of  **lhe  right  to  contract  and  maintain  and 
operate  its  railroad"  in  the  street  "in  front  of  said  lot  *  *  *  as  the 
same  was  at  the  date  of  said  instrument  constructed,"  gives  to 
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neither  the  defendant  nor  his  predecessor  the  right  to  destroy  the 
street  or  public  kighway  iu  front  of  such  lot.  Evans  v.  Chicago, 
St.  P.,  M,  &  0.  E.  Co.,  86  Wis.  597. 

Same— Violation  of  Terms  of  Or&nX— Pleading. — The  case  of  Haus 
V.  Jefferson,  M.  &  I.  K.  Co.  et  al.  (Ind.),  37  St.  E.  Rep.  805,  was  an 
action  for  damages  resulting  from  the  construction  of  a  railroad 
track  in  an  alley  20  feet  wide,  upon  which  the  plaintiff  was  an  abutting 
lot  owner,  in  violation  of  the  terms  of  the  grant  of  the  right  of  way 
through  the  alley.  The  plaintiff  alleged  that  after  the  laying  of 
one  track  on  the  north  side  of  the  alley  he  executed  to  the  defend- 
atic  a  release  of  all  damages  sustained  thereby,  and  granted  it  a 
riglit  of  way  over  the  alley.  Thereafter  the  city  authorized  the 
defendant  to  lay  a  second  track,  requiring  it  to  be  placed  on  the 
south  side  of  the  alley,  12  feet  from  the  other  track,  and  also  pro- 
hibited the  running  of  trains  over  the  same  at  a  greater  speed  than 
five  miles  per  hour.  In  constructing  the  second  track  the  defend- 
ant placed  it  within  six  feet  of  the  first,  and  subsequently  ran  its 
trains  at  a  greater  rate  of  speed  than  the  prescribed  five  miles  per 
hour;  and  plaintiff  complained  that  by  reason  thereof  he  was 
deprived  of  the  safe  and  unobstructed  use  of  the  alley.  Heldy  that 
as  the  complaint  did  not  show  that  the  construction  of  the  tracks 
six  feet  apart  instead  of  12,  and  the  running  of  trains  at  the  un- 
lawful rate  of  speed,  increased  the  obstruction  of  the  alley,  it  was 
demurrable. 

Revocation  by  City  of  Authority  to  Lay  Tracks  [(5)  p.  85]. — A  municipal 
corporation  cannot  arbitrarily  revoke  its  contract  with  a  railroad 
company,  granting  it  the  right  to  construct  a  railway  over  certain 
of  its  streets,  and  assert  its  assumed  authority  by  force.  Ashville 
St.  Ey.  Co.  V.  City  of  Ashville,  109  N.  C.  688. 

In  this  case  the  city  passed  an  ordinance  summarily  revoking  a  previous 
ordinance  granting  the  railroad  company  the  right  to  construct  a  branch 
road  over  a  certain  street,  and  directed  the  city  chief  of  police  to  prevent 
the  company  from  prosecuting  work  upon  the  brunch  road.  In  sustaining 
an  injunction  restraining  the  city  from  enforcing  its  subsequent  ordinance, 
the  court  says:  **Its  officers  and  agents  misapprehended  the  nature  and 
extent  of  its  powers  when  it  thus  undertook  to  settle  and  determine  its 
rights  and  those  of  the  plaintiff,  and  assert  its  authority.  There  is  nothing 
in  its  charter  or  in  legal  contemplation  that  warrants  such  exercise  of  power. 
It  can  pass  ordinances  and  make  appropriate  regulations  and  enforce  them, 
establish  a  police  force  and  employ  the  same  for  all  lawful  purposes,  and  do 
a  multitude  of  important  acts  for  the  protection,  convenience,  comfort,  and 
safety  of  the  people  and  their  property;  but  it  cannot  at  its  will  and 
pleasure  rid  itself  of  contract  obligations  and  engagements,  whether  the 
same  concern  individuals  or  other  corporations.  It  is  subject  to  the  juris- 
diction of  the  courts  in  appropriate  c*:ses,  and  it  must  seek  its  remedy,  in 
like  appropriate  cases,  through  the  courts.  It  can  exercise  authority  only 
in  the  respects  and  in  the  way  prescribed  by  law.  The  interference  com- 
plained of  did  not  simply  affect  the  plaintiff;  it  affected  in  an  important 
sense  the  public.  The  rights  of  the  plaintiff  were  important,  and  con- 
cerned the  public  as  well  as  itself.*' 
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Same — Municipal  Confiscation  of  Railroad  Property. — ^A  municipality 
has  no  authority,  without  the  judgment  of  a  court,  to  forfeit  to  its 
own  use  the  tracks,  switches,  and  turnouts  of  a  railway  company. 
Baldwin  v.  Smith,  82  111.  162,  affirmed  in  City  of  Belleville  v.  Citi- 
zens^ Bmse  Ry.  Co.  (111.),  38  N.  E.  Kep.  584. 

IVIuniclpal  Power  to  Remove  Tracks— Conflict  of  Autiiority  between  City 
and  Adjoining  County. — In  an  action  to  restrain  a  city  from  tearing 
up  railroad  tracks  laid  on  a  bridge  which  lies  partly  within  the  city 
and  partly  within  an  adjoining  county,  in  which,  however,  the  city 
is  not  located,  it  will  not  be  held  that,  because  the  expense  of  erect- 
ing the  bridge  was  equally  borne  by  the  city  and  county,  the  county 
could  not,  without  the  consent  of  the  citv,  confer  lawful  authority 
for  laying  the  tracks  on  that  portion  of  the  bridge  actually  within 
the  county.  Delaware  County  &  P.  Electric  E.  Co.  v.  City  of  Phila- 
delphia, et  ah  (Pa.),  30  Atl.  Rep.  396. 

(4)  Railroad  in  Streets— When  Abatable  as  Nuisance  [(4)  p.  34].— 
Under  a  constitutional  provision  (Const.  Miss.,  1890,  §  17)  which  pro- 
vides that  "private  property  shall  not  be  taken  or  damaged  for  public 
use  except  on  due  compensation  being  first  made,"  etc.,  an  abutter 
on  a  street,  the  fee  of  which  is  owned  by  the  city,  may  recover 
damages  against  a  railroad  company  whose  track,  although  author- 
ized by  the  city,  is,  as  operated,  a  nuisance;  obstructs  access  to  the 
abutter's  premises,  and  diminishes  the  value  of  his  property  as  a 
residence,  oy  the  noise  of  the  trains  and  the  stenches  from  live  stock 
in  transportation  thereon.  Alabama  &  V.  R  Co.  v.  Bloom  (Miss.), 
15  So.  Eep.  72. 

Tiie  ground  upon  which  it  was  held,  in  this  case,  that  recovery  might  be 
had  for  the  nuisances  complained  of,  was  specifically  stated  to  be  the  fact 
that  the  construction  of  the  track  and  the  infiiction  of  the  injuries  were 
after  the  adoption  of  the  Constitution  of  1890,  wherein  the  words  **or 
damaged  "  were  added  to  the  prohibition  against  private  property  being 
taken  for  public  uses  without  due  compensation. 

Equitable  Standing  of  Company  Acquiring  Property  by  Forcei— The 
courts  will  look  with  disfavor  on  the  action  of  railway  companies 
in  ignoring  them  in  the  assertion  of  alleged  rights  by  the  forcible 
acquisition  of  property  in  dispute.  Berks  Co.  v,  Reading  City  Pai^s. 
K.  Co.  (Pa.),  31  Atl.  Rep.  474;  citing  Easton,  S.  B.  &  W.  E.  P.  R. 
Co.  v.  City  of  Easton,  103  Pa.  St.  505. 

NOTES 

Use  of  StreeU— General  Rule.—"  Public  highways  belong,  from  side 
to  side  and  end  to  end,  to  the  public,"  says  the  court  in  State  v, 
Barbetta,  73  Ind.  185,  and  upon  this  principle  it  has  been  judici- 
ally declared  that  "  the  public  are  entitled  not  only  to  a  free  pas- 
sage along  the  highway,  but  to*  a  free  passage  along  any  portion  of 
it  not  in  the  actual  use  of  some  other  traveller.'*  1  Etiwk  P.  C.  ch. 
33,  §  11.     See  also  Angell  on  Highways,  §  236. 
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And  the  general  rale  may  be  said  to  be  established  that,  without 
the  consent  of  tha  proper  authorities,  no  one  cnn  use  a  public  street 
for  any  other  purpose  than  that  of  ordinary  travel.  People  i\  Com- 
missioner of  rublic  Works,  98  N.  Y.  6  ;  Atchison  St.  Ry.  Co.  r. 
Kave,  38  Kan.  744,  36  Am.  &  Eng.  R.  Cas.  29. 

(1)  Control  over  Streets— Authority  to  Use — Legislative  Grants. — 
See  generally  36  Am.  &  Eng.  R.  Cas.  17,  and  43  Am.  &  Eng.  R. 
Cas.  95.  The  fact  that  legislatures  have  plenary  powers  of  control 
over  all  highways  and  streets  within  their  respective  states,  and  the 
sufficient  sustaining  reasons  therefor,  are  iioo  well  understood  to 
need  more  than  the  reiteration  thereof  in  this  note.  There  is  no 
question  but  that  the  occupation  of  streets  or  highways  by  ordmary 
commercial  railroads  may  be  authorized  by  a  legislature,  even  with- 
out the  consent  -of  the  municipalities  in  wiiich  such  streets  lie, 
although,  iis  a  matter  of  fact,  the  consent  of  municipalities  is  now 
generally  required  as  a  condition  precedent  to  the  exercise  of  the 
riirht.    14  Am.  &  Eng.  E.  Cas.  109,  note;  Wood  on  Railroads,  744, 

in  New  Jersey  it  is  held,  (1)  that  the  legislature  has  the  power  to 
authorize  the  use  of  a  public  highway  for  the  purposes  of  a  rail- 
way ;  (2)  that  the  legislature  may  be  the  judge  as  to  the  benefit  of 
the  public,  and  to  this  authority  the  public  and  individuals  must 
submit  ;  (3)  the  authority  to  use  a  public  highway  for  the  purposes 
of  a  railroad,  retaining  the  use  of  such  highway  for  all  ordinary 
purposes,  is  not  such  a  taking  of  private  property  for  public  uses  as 
requires  compensation  to  the  owner  of  the  fee  of  the  adjacent 
lands  ;  (4)  that  the  easement  of  the  highway  is  in  the  public, 
although  the  fee  is  practically  in  the  adjacent  owners.  It  is  the 
easement  only  which  is  appropriated,  and  no  right  or  title  of  the 
owner  is  interfered  with.  Morris  &  Essex  R.  Co.  v.  Mayor  et  al.  of 
Newark,  10  N.J.  Eq.  352. 

The  supreme  court  of  Illinois,  in  Edwardsville  R.  Co.  v.  Sawyer, 
92  111.  377,  held  that  the  public  authorities  have  the  superintend- 
ence and  control  of  public  roads,  and  may  authorize  travel  on  them 
by  means  of  a  railroad  ;  and  where  a  railroad  company  has  con- 
structed its  road  upon  a  public  highway,  such  use  and  possession  is 
a  matter  between  the  road  authorities  and  the  railroad  company, 
and  the  right  cannot  be  questioned  in  an  action  of  ejectment  by 
the  owner  of  the  land  over  which  the  public  road  lias  been  esbib- 
lished. 

As  to  the  legislative  right  to  grant  the  use  of  a  public  street  to  a 
private  railroad,  see  GustEkfson  v.  Hamm,  post. 

Municipal  Grants. — ^The  rule  is  equally  well  settled  that  this 
control  over  streets  may  be  delegated  to  municipalities  within  their 
limits,  and  that  when  it  is  done  they  are  vested  with  full  power  to 
authorize  railroad  companies  to  use  the  streets  for  the  purposes  of 
their  operation,  so  long  as  the  free  use  of  the  streets  by  the  public 
is  not  thereby  destroyed.    2  Dill.    Mun.   Corp.,  4th  ed.,  g  701; 
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State  V,  Jacksonville  R.  Co.,  50  Am.  &  Eng.  R  Oas.  179;  People's 
R.  Co.  y,  Memphis  R.  Co.,  10  Wall.  387. 

But  it  should  not  be  forgotten  that  it  is  the  settled  doctrine  that 
such  power  does  not  exist  in  municipalities  except  upon  clear  and 
express  grant.  Kavanagh  v.  Mobile  &  Girard  Ry.  Co.,  33  Am.  & 
Eng.  R.  Cas.  267;  People  v.  New  York  &  Harlem  R  Co.,  45  Barb. 
73;  Pickey  v.  Chicago  &  W.  I.  R.  Co.,  6  Brad.  (111.)  172.  See  note 
in  14  Am.  &  Eng.  R  Cas.  110. 

Rule  in  Great  Britauu — Express  legislative  authority  is  neces- 
sary to  warrant  the  use  of  streets  for  railway  purposes.  See  cases 
cited  in  14  Am.  &  Eng.  R.  Cas.  110,  note. 

(2)  Proper  Corporate  Authority  mutt  Act. — The  rule  is  general  and 
explicit  that,  where  corporate  authority  is  vested  in  a  certain  body 
or  in  certain  designated  officials,  such  authority  must  be  exercised 
by  the  proper  agency,  and  cannot  be  sub-delegated  to  or  assumed 
by  another.  Dill.  Mun.  Corp.  (4th  ed.),  §  274;  see  also  §§  96  and 
cases  cited,  233,  notCy  and  283,  wo/e,  on  page  361. 

The  authority  to  make  a  grant  of  the  use  of  streets  for  proper 
purposes,  when  vested  by  law  in  the  common  council,  cannot  be 
delegated  by  it  to  a  board  or  officer  having  no  legislative  powers. 
Citizens'  St.  Ry.  Co.  v,  Jones,  34  Fed.  Rep.  579  (Ark.  1888); 
Booth  on  Street  Railways,  §  15. 

And  tlie  power  to  fix  the  grade  of  streets  placed  by  the  legislature 
in  municipalities  cannot  be  by  them  delegated  to  a  contractor. 
Zabel  V,  Louisville  Bapt.  Orphans'  Home,  92  Ky.  89. 

See  also  upon  the  point  generally  that  municipal  powers  can  be 
only  exercised  by  the  properly  authorized  officer  or  agency,  Lowell 
V.  Simpson,  10  Allen  89;  McCrowell  v.  Bristol,  89  Va.  652. 

(3)  Right  of  Commerciai  Railroads  in  Public  Streets. — Whether  the 
appropriation  of  a  public  street  for  the  use  of  an  ordinary  commer- 
cial railroad  imposes  an  additional  burden,  is  a  question  upon  which 
the  authorities  are  not  agreed.  The  principles  underlying  the  dis- 
cussion of  the  (question  are  well  understood  and  need  not  be  repeated 
here.  Suffice  it  to  say  that  those  tribunals  which  contend  that  a 
steam  railroad  laid  at  the  surface  of  a  street  is  not  a  legitimate  use 
thereof,  within  the  original  contemplation,  base  their  contention 
upon  the  theory  that  such  use  gives  to  the  parties  possessing  it  a 
permanent  and  exclusive  right  and  easement  in  the  street  which  is 
destructive  of  the  common  right.  On  the  other  hand,  the  courts 
holding  to  the  contrary  maintain  that  railroads  are  but  an  im- 
proved mode  of  traveling,  and  simply  facilitate  the  exact  ends  for 
which  highways  are  established. 

The  leading  case  upon  the  subject  is  Williams  v.  New  York  Cen- 
tral R  Co.,  16  N.  Y.  97,  and  the  controlling  idea  was  presented  by 
the  court  in  these  words:  **Is  there  no  distinction  between  the  com- 
mon right  of  every  man  to  use  upon  the  road  a  conveyance  at  will 
and  the  right  of  a  corporation  to  use  its  conveyance  to  the  exclusion 
of  all  others;  between  the  right  of  a  man  to  travel  in  his  own  carriage  with- 
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out  payiDg  and  the  right  to  travel  on  a  car  of  the  railroad  conj  pany  on  pay- 
ing their  price  ?  It  may  be  said  that  the  use  of  a  road  as  a  common  high- 
way is  not  subverted ;  that  a  man  may  still  drive  his  own  carriage  upon  it. 
Without  pausing  to  notice  the  fallacy  of  this  argument  and  the  impractica- 
bility of  the  enjoyment  of  a  right  where  railroad  trains  are  passing  and 
repassing  every  half  hour,  let  us  look  at  the  subject  iu  anutlier  point  of 
view.  Tbe  right  of  the  public  in  a  hi&;hway  is  au  easemeni,  and  cue  that 
is  vested  in  the  whole  public.  Is  not  the  right  of  a  railroad  company,  if  it 
has  a  right  to  construct  its  tracks  upon  the  road,  also  an  easement  ?  This 
cannot  be  denied,  nor  that  the  latter  easement  is  enjoyed,  not  by  the  public 
at  large,  but  by  a  corporation.  *  *  *  Here,  then,  are  two  easements — one 
vested  in  the  public  and  the  other  in  the  railroad  company.  These  ease- 
ments are  property,  and  that  of  the  railroad  company  is  valuable.  How 
was  it  acquired  ?  It  has  cost  the  company  nothing.  The  theory  must  be 
that  it  is  carved  out  and  is  a  part  of  the  public  easement,  and  is  therefore 
the  gift  of  the  public.  This  would  do  if  it  was  given  solely  at  the  expense 
of  the  public;  but  it  is  manifest  that  it  is  at  the  joint  expense  of  the  public 
and  the  owner  of  the  fee.  Ought  not  the  latter,  then,  to  have  been  con- 
sulted ?  *' 

The  majority  of  the  courts  have  accepted  the  doctrine  contained 
in  the  foregoing  excerpt,  and  hold^  with  the  decision  in  the  case 
from  which  it  is  taken,  that  neither  the  state  nor  the  municipal 
authorities,  or  both  combined,  can  give  a  railroad  company  the 
riffht  to  construct  its  road  upon  a  public  street  without  the  consent 
o^or  compensation  to,  the  abutting  owners ;  and  that,  if  a  railroad 
company  encroaches  in  any  degree  upon  the  proprietary  rights  of 
an  abutting  owner,  the  constitutional  prohibition  against  the  taking 
of  private  property  for  public  use  without  compensation  applies. 

In  this  case  of  Williams  «.  New  York  Central  R.  Co.,  the  fee  of  the  street 
was  in  the  plaintiff  subject  to  the  easement  in  the  public;  but  in  the  case 
of  Story  V,  N.  Y.  El.  R.  Co.,  90  N.  Y.  122,  7  Am.  &  Eng.  R.  Cas.  596,  the 
fee  of  the  street  was  in  tho  city,  and  the  easement  in  the  plaintiff;  but  it 
was  Jidd  that  the  same  principle  applied.  See,  too,  Lahr  v.  Metropolitan 
El.  R.  Co.,  104  N.  Y.  268. 

In  Springfield  v.  Connecticut  River  R.  Co.,  4  Cush.  (Mass.)  71,  in  up- 
holding the  above  doctrine,  the  court  said:  '*The  two  uses  are  almost,  if 
not  wholly,  inconsistent  with  each  other;  so  that  taking  the  highway  for  a 
railroad  will  rcaUy  supersede  the  former  uses  to  which  it  had  been  legally 
appropriated.'^ 

See  also,  as  sustaining  the  doctrine,  Springfield  v,  Connecticut 
Eiver  B.  Co.,  4  Cush.  63;  Chapman  v.  Albany  &  Schenectady  R. 
Co.,  10  Barb.  360;  Grand  Bapids  &  I.  R.  Co.  v.  Heisel,  47  Mich. 
393,  10  Am.  &  Eng.  R.  Cas.  260;  Chamberlin  v.  Elizabethport 
Steam  Cordage  Co.,  41  N.  J.  liq.  43;  Kuchman  v,  C,  0.  &  D.  Rv. 
Co.,  46  Iowa  366,  overruling  Milburn  v.  Cedar  Rivpids,  12  Iowa  246, 
and  Cook  v.  Burlington,  36  Iowa  357;  Adams  v,  Chicago,  B.  &  N. 
B.  Co.,  39  Minn.  286,  36  Am.  &  Eng.  R.  Cas.  7. 

As  to  riparian  owners  the  rule  is  different.  Barney  v.  Keokuk,  94 
U.  S.  324;  Gould  v.  Hudson  River  B.  Co.,  6  N.  Y.  522. 
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Land  occupied  by  a  public  street  cannot  be  taken,  even  by 
authority  of  the  legislature,  for  a  railroad  operated  by  steam.  Starr 
r.  Canideu  &  Atl.  K.  Co.,  4  Zab.  bO'2;  Helfield  v.  Central  K.  Co.  of 
N.  J.  (Sup.  Ct.,  N.  J.),  5  Dutcher  206,  and  (Ct.  of  Errors,  N.  J.),  5 
Dutcher  571. 

Ill  Cory  et  al.  t\  Buffalo,  C.  &  N.  Y.  R.  Co.,  23  Barb.  482,  it  was 
held  that,  in  an  action  against  a  railroad  company  to  recover  dam- 
ages for  raising  an  embankment  in  front  of  plaintiff's  premises  and 
obstructing  the  access  to  the  same  by  constructing  its  road  through 
a  public  street  in  a  village,  it  was  not  erroneous  to  charge  the  jury 
that,  if  the  defendants  had  restored  the  street  to  its  former  state, 
or  to  Fuch  stiite  as  not  unnecessarily  to  impair  its  usefulness,  the 
plaintiffs  were  not  entitled  to  recover;  and  that,  in  determining 
that  question,  they  were  to  allow  the  defendants  such  use  and  occu- 
])ancy  of  the  street  as  was  necessary  for  the  construction  and  main- 
tenance of  tlieir  road  in  a  proper  manner  within  the  rule  stated; 
but  that,  if  the  defendant  did  not  restore  the  street  to  its  former 
state,  or  to  such  state  as  not  unTiecessarily  to  impair  its  usefulness, 
and  by  reason  whereof  the  plaintiffs  had  been  injured,  they  were 
entitled  to  recover. 

The  distinction  made  in  the  earlier  cases  between  streets  and 
highways  where  the  fee  was  in  the  city  or  town,  and  those  where 
the  fee  remained  in  the  abutting  owner,  with  a  mere  easement  in 
the  streets  in  the  public,  has  been  repudiated  by  recent  authorities. 
The  modern  doctrine  is  that  the  construction  and  operation  of  an 
ordintiry  steam  railroad  upon  a  public  street  or  highway,  irrespec- 
tive of  the  ownership  of  tne  fee  therein,  is  an  additional  burden 
thereon,  and  a  use  which  was  not  originally  contemplated  when  the 
street  was  laid  out.  See,  in  addition  to  the  cases  above  cited.  Wager 
y.  Troy  Union  Ry.  Co.,  25  N.  Y,  526;  Cape  Girardeau,  etc.,  R. 
Co.  V.  Renfrew,  58  Mo.  265;  Imlay  r.  Union  Branch  R.  Co.,  26 
Conn.  249;  Schurmeier  v.  St.  Paul,  etc.,  R.  Co.,  8  Minn.  113, 
affirwp,'^  in  7  Wall.  (U.  SO  272. 

In  Morris  &  Essex  R.  Co.  v.  New  York,  2  Stock  352,  it  was  held 
that  tlio  use  of  the  streets  by  commercial  railroadc  was  intended, 
and  that  public  authorities  should  adapt  them  in  their  use  to  the 
improvements  of  the  age. 

Wood  on  Railroads,  Vol.  I.,  §  227,  on  page  775,  citing  a  long 
list  of  cases,  rightly  says  :  "  The  rule  of  law,  then,  is  that  upon 
all  streets  or  highways,  whether  they  have  been  laid  out  under 
the  power  of  eminent  domain  or  have  been  dedicated  by  adjacent 
owners  for  the  purposes  of  a  street  or  highway,  a  steam  railway  is 
to  be  regarded  as  a  new  and  different  use  from  that  contemplated, 
and  as  imposing  an  additional  burden  upon  the  estate,  for  which 
compensation  must  be  made  to  the  owner  of  the  property  abutting 
on  the  street  or  highway;  and  this  is  independent  of  the  owner- 
ship of  the  fee  of  the  street.    The  impairment  of  the  adjacent 
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owner's  easement  of  light,  air,  and  access  over  the  street  to  his 
property  is  as  much  a  taking  of  property  as  the  appropriation  of 
the  fee/' 

Judge  Dillon,  in  his  work  on  Municipal  Corporations  (4th  ed.),  Vol.  II., 
{§  702,  703,  restates  the  doctrine  as  announced  in  §§  556, 557,  of  the  first  edi- 
tion of  that  work,  viz.,  that  where  the  fee  of  the  street  is  in  the  abutting 
owner  he  can  recover  for  the  occupation  of  it  by  a  railroad  company ;  but 
where  the  fee  is  in  tlie  public  he  bas  no  right  of  action;  and  then,  in  sec- 
tion 704  of  the  fourth  edition,  after  stating  that  he  permits  the  two  preced- 
ing sections  (702,  703)  to  stand  without  change,  although  written  nearly 
twenty  years  before,  since  they  correctly  summarize  the  state  of  law  as  it  ex- 
isted at  that  time,  says:  ^^Since  that  time,  by  special  constitutional  provisions 
in  a  number  of  the  states,  by  legislative  provisions  in  perhaps  a  still  greater 
number,  and  by  the  general  current  of  judicial  judgment,  the  law  has  been 
tending  towards  the  abrogation,  in  many  respects  at  least,  of  the  distinc- 
tion that  the  rights  of  the  abutter  on  the  one  hand,  and  of  the  public  on 
the  other,  are  essentially  different,  whether  the  bare  fee  of  the  street  or 
highway  is  in  the  one  or  the  other;  and  towards  the  establishment  of  the 
doctrine  that  a  steam  railway  upon  a  street  or  highway  is  not  a  normal  or 
legitimate  highway  or  street  use,  but  is  an  additional  servitude,  for  which 
the  abutter  is,  under  the  constitution,  entitled  to  damages,  and  of  which 
he  cannot  be  deprived  by  the  legislature  without  his  consent  or  without 
compensation.  We  do 'not  assume  to  say  that  this  distinction,  so  repeat- 
edly asserted  as  the  essential  groundwork  of  the  judicial  reasoning  on  the 
subject,  is  wholly  overthrown.  It  may,  however,  be  safely  affirmed  that 
it  is,  in  important  respects,  seriously  impaired,  and  that  it  seems  likely, 
either  as  a  result  of  positive  provisions  or  of  judicial  reconsideration,  that 
it  will  largely  disappear." 

How  accurately  this  discerning  writer  forecasts  the  ultimate  rule  upon 
this  vexing  question  is  shown  by  the  accumulating  decisions  of  the  most 
respected  tribunals,  and  by  the  multiplying  legislative  enactments,  con- 
forming fully  to  his  clear  prophecy. 

The  contrary  rule  is  held  in  the  following  cases,  among  others: 
Garnett  et  al,  v.  Jacksonville,  S.,  A.  &  H.  K.  E.  Co.,  2  Fla.  889; 
Porter  v.  Northern  Missouri  K.  Co.,  33  Mo.  128. 

In  Tate  v,  Missouri,  K.  &  T.  R.  Co.,  64  Mo.  149,  it  was  stated 
that  where  a  municipal  charter  so  allowed,  a  railroad  may  be  con- 
structed on  a  street  by  permission  of  the  municipal  authorities,  and 
neither  the  municipality  nor  the  railroad  company  will  be  respon- 
sible for  the  inconvenience  and  damages  resulting  from  such  con- 
struction. But  it  was  farther  held  that  this  rule  applies  only  to 
railroads  constructed  on  the  grade  of  the  street,  where  the  only  ob- 
stmction  is  the  passage  of  the  trains,  and  not  where  embankments 
have  been  made  above  the  grade,  or  where  the  street  is  used  for 
side-tracks  or  other  structures  for  the  convenience  of  the  road. 

The  owner  of  a  lot  in  a  city  has  no  such  interest  in  the  adjacent 

street  as  will  entitle  him  to  recover  damages  to  his  lot  consequent 

upon  the  use  of  a  right  of  way  over  such  street  granted  by  the  city 

authorities  to  a  railroad  company.    Slatter  v,  Des  Moines  Valley  B. 

1  (N.  B.)  A.  &  E.  R.  Caa.— 8 
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Co.    29   lowa^  148,  followed  in  Davenport  v.  Stevenson,  34  lowa^ 
225. 

No  right  of  action  accrues  to  an  abutting  lot  owner  against  a 
railroad  company  for  operating  its  railroad  in  the  street  in  the 
usual  way,  by  leave  of  the  city,  where  the  injury  is  only  such  as  the 

feneral  public  sustains.     Dwenger  v.  Chicago  &  G.  T.  Ry.  Co.,  98 
nd.  153,  20  Am.  &  Eng.  R.  Cas.  26. 

Although  no  permanent  obstruction  like  a  depot  building  can  be 
erected  on  the  streets  of  a  town,  yet  it  is  held  that,  in  Iowa,  streets 
niay>  by  public  authority,  be  occupied  by  railroad  tracks  without 
the  consent  of  the  adjacent  proprietors,  and  without  compensation, 
irrespective  of  the  ownership  of  the  fee  of  the  streets.  Barney  v. 
Keokuk,  94  U.  S.  324. 

Tills  was  an  action  in  ejectment  in  the  United  States  Courts  for  the  dis- 
trict of  Iowa  to  recover  certain  premises  in  a  public  street  in  Keokuk  occu- 
pied by  railroad  tracks,  buildings,  sheds,  etc.  Upon  error  to  the  supreme 
court  of  the  United  States,  that  tribunal  held  as  above,  and  added  that  as 
to  the  rights  of  the  public  in  streets  there  is  no  substantial  difference  be- 
tween streets  in  which  the  legal  title  is  in  private  individuals  and  those  in 
which  it  is  in  the  public. 

(4)  Railroads  In  Streets — When  a  Nuisance.— See  36  Am.  &  Eng.  R 
Cas.  37,  for  note  and  cases  upon  this  question. 

To  maintain  a  railroad  track  in  a  public  street  at  a  dangerous 
height,  has  been  held  to  be  a  nuisance.  Brown  v.  Cayuga  &  Sus. 
E.  Co.,  12  N.  Y.  486. 

So,  too,  the  unauthorized  construction  of  a  railroad  upon  a  high- 
way or  public  street,  whereby  the  street  is  obstructed,  or  the  rights 
of  the  public  thereto  are  abridged,  is  a  public  nuisance.  Common- 
wealth V.  Old  Colony  K.  Co.,  14  Gray  (Mass.)  93. 

And  in  this  case  it  was  further  held  that,  although  such  illegal  location 
and  construction  was  subsequently  confirmed  by  the  legislature,  the  com- 
pany was  not  exempt  from  either  civil  or  criminal  liabilities  which  accrued 
out  of  its  illegal  action  prior  to  such  confirmation. 

The  negligent  construction  or  operation  of  a  railroad  upon  the 
public  streets,  even  if  duly  authorized,  is  a  public  nuisance  for  which 
l^e  companv  can  be  proceeded  against,  in  addition  to  the  rights  of 
action  which  may  accrue  therefrom  to  an  individual  who  suffers 
special  damages  thereby.  Randle  v.  Pacific  K.  Co.,  65  Mo.  325; 
Cogswell  V.  New  York,  N.  H.  &  H.  E.  Co.,  103  K  Y.  10,  27  Am. 
&  Eng.  B.  Cas.  376. 

As  to  when  the  noise  from  passing  trains  is  abatable  as  a  nni- 
£ance,  see  Wood  on  Nuisances  (2d  ed.),  §  643;  also  Brand  v.  Ham- 
mersmith R.  Co.,  L.  B.  2  Q.  B.  223. 

Municipal  Authority  for  Nuisances, — In  the  absence  of  a  pro- 
vision in  its  charter  or  some  general  law  upon  the  subject,  a  muni- 
cipal corporation  has  no  more  ri^ht  to  authorize,  license,  or  maintain 
i\  nuisance  than  any  individual  would  have.  Elliott,  Beads  &  S., 
485. 
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Bnt  in  State  v.  Heidenhain,  42  La.  Ann.  483,  it  was  held  that 
there  is  mach  discretion  left  to  a  municipal  corporation  in  deter- 
mining what  is  a  nuisance,  and  that  the  exercise  of  this  discretion 
will  not  be  judicially  interfered  with  unless  the  corporation  has 
been  manifestly  unreasonable  and  oppressive,  invaded  private  rights, 
and  transcended  the  authority  granted  to  it. 

Legislative  Authority  for  Nuisances. — In  the  exercise  of  its  pre- 
rogative a  legislature  may  declare  certain  acts  and  things  to  be 
nuisances  in  themselves,  and  when  this  is  done  it  is  not  permitted 
to  a  party  to  prove  that  they  are  in  fact  not  nuisances.  Train  v. 
Boston  Disinfecting  Co.,  144  Mass.  523. 

Per  contra,  a  legislature  may  authorize,  and  thereby  remove 
from  the  status  of  legal  public  nuisances,  tliose  things,  in  connec- 
tion with  the  public  highways,  streams,  or  other  matters  in  which 
the  public  has  an  interest,  and  over  which  it  has  control,  that  would 
otherwise  constitute  such  nuisances.  Cogswell  v,  New  York,  N.H. 
&  H.  R.  Co.,  103  N.  Y.  10,  27  Am.  &  Eng.  R.  Cas.  376. 

Therefore  an  individual  or  body  corporate  will  be  protected  from 
all  responsibility  for  conducting  a  duly  authorized  business,  or  the 
like  doing  of  an  act,  if  the  same  is  carefully  managed  and  kept  with- 
in the  scope  of  the  power  granted,  although,  without  the  authority 
of  the  legislature,  the  business  or  act  would  have  been  a  nuisance. 
Taylor  v.  Baltimore  &  0.  R.  Co.,  33  W.  Va.  39,  39  Am.  &  Eng. 
B.  Cas.  259;  Rex  v.  Pease,  4  B.  &  Ad.  30;  People  v.  Gaslight  Co., 
64  Barb.  55;  Jolly  v.  Terre  Haute  Drawbridge  Co.,  6  McLean  237. 

But  the  exemption  from  responsibility  extends  only  to  suits,  civil 
or  criminal,  in  behalf  of  the  public.  The  claim  of  any  private  citi- 
zen for  any  special  damages  suffered  by  him,  aside  from  that  borne 
by  the  general  public,  is  not  affected  by  any  public  authorization. 
Wood  on  Nuisances,  852,  853;  Pennsylvania  R.  Co.  v.  Angel,  41  N. 
J.  Eq.  316,  26  Am.  &  Eng.  R.  Cas.  559. 

(5)  Revocation  of  Authority  to  Use  Streets. — ^As  to  when  a  grant  of 
right  to  lay  tracks  upon  a  public  highway  operates  as  a  contract, 
and  how  far  such  grant  is  revocable,  see  2  Dill.  Mun.  Corp.,  §  701, 
note.  ^ 

(6)  Election  of  Remedies. — See  Willamette  Iron  Works  v.  Oregon 
By.  &  Nav.  Oo.^  note,  post,  p.  49  et  seq. 
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Willamette  Iron  Works 

V. 

Oregon  Eailway  and  Navigation  Co. 

{Supreme  Court  of  Oregon^  Oct,  2,  1894.) 

Additional  Servitude  to  Public  Streets  [(1)  p.  43,  (4)  p.  48]— Compenta- 
tion  to  Abutting  Owners. — Any  structure  on  a  street  which  is  subversive  of 
and  repugnant  to  its  use  and  efficiency  as  a  public  thoroughfare  is  not  a 
legitimate  street  use,  and  imposes  a  new  servitude  on  the  rights  of  abutting 
owners  for  which  compensation  must  be  made.  Legislatures  and  municipal- 
ities have  no  power  to  impose  such  servitude  without  requiring  compensa- 
tion to  abutters.  Where,  therefore,  a  private  corporation,  even  under 
special  legislative  and  municipal  authority,  constructs  a  practically  solid 
structure,  as  a  bridge  approach  30  feet  wide,  in  the  middle  of  a  street  66 
feet  wide,  the  structure  imposes  a  servitude  for  which  compensation  must 
be  made  to  abutters.     {Page  39.) 

Granting  of  Exclusive  and  Permanent  Use  of  Street  [(5)  p.  46].-«The 
granting  by  a  municipality  of  the  right  to  the  exclusive  and  permanent 
use  of  a  portion  of  a  public  street,  even  though  such  permission  included, 
as  a  consequence,  the  construction  of  a  solid  roadway  above  and  over  the 
street  surface,  is  not  an  exercise  of  the  plenary  power  vested  in  municipal- 
ities to  alter  or  change  the  grade  of  a  public  street.     {Page  40.) 

Election  of  Remedies  [(6)  p.  49]^lnjunction— Withholding  Mandate.— 
Remedy  by  injunction  will  lie  to  restrain  the  taking  of  private  property 
for  public  use,  where  the  statute  provides  for  determining  the  compensation 
to  be  paid  to  the  owner,  and  such  payment  has  been  made  a  condition  pre- 
cedent until  the  condition  is  complied  with.  {Page  42.)  But  where  the 
taking  for  public  use  of  an  easement  of  a  street  was  with  the  knowledge 
of  the  abutting  owner,  and  without  objection  from  him,  although  under 
representations  to  him  that  such  taking  was  merely  temporary,  and  where 
the  property  taken  is  largely  used  by  the  public,  an  injunction  to  restrain 
its  continued  use  should  not  be  made  mandatory  until  after  a  reasonable 
time  in  which  easement  of  the  property  owners  may  be  acquired.  (Pa^e43.) 

Appeal  from  circuit  court,  Multnomah  county.    Affirmed. 
W.  W.  Cotton  and  Srvow  cfe  McCamant,  for  appellant. 
J.  F.  &  E.  B,  Watson,  for  respondent. 

Bean,  C.J. — This  is  a  suit  by  an  abutting  owner  to  enjoin 
and  restrain  the  defendant  from  occupying  a  portion  of  the 
street  in  front  of  plaintiff's  property  with  an  ap- 
^^^  proach  to  its  bridge  across  the  Willamette  river 

at  Portland.     The  plaintiff's  premises  are  situated  on  the 
west  side  of  Third  street,  and  are  bounded  on  the  south  by 
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G  street,  on  the  north  by  H  street,  and  on  the  west  by  Fourth 
street,  and  occupying  that  portion  of  the  property  abutting  on 
Third  street  is  a  two-story  brick  and  iron  building,  used  as  a 
foundry  and  machine  shops.  Third  street  is  about  66  feet 
wide,  and  runs  northerly  through  the  city  to  the  north  line  of 
said  H  street.  In  1887  the  legislature  granted  to  the  defend- 
ant the  right  to  construct  and  maintain  a  bridge,  with  proper 
and  convenient  approaches,  across  the  Willamette  river,  be- 
tween the  then  cities  of  Portland  and  East  Portland,  for  the 
purpose  of  travel  and  commerce,  as  a  railroad,  wagon  road, 
and  passenger  bridge,  and  to  charge  and  collect  tolls  and 
fares  thereon.  Laws  1887,  p.  252.  Subsequently  the  city  of 
Portland,  by  ordinance,  granted  to  defendant  the  right  to 
build  on  Third  street  "  a  solid  roadway  and  approach  to  said 
bridge  from  the  north  line  of  G  street  to  the  centre  line  of  H 
street,  said  approach  to  be  on  an  ascending  grade  from  G 
street,  and  to  be  built  as  a  solid  construction,  not  exceeding 
thirty  feet  in  width."  In  pursuance  of  the  permission  thus 
given  by  the  legislature  and  the  city  of  Portland,  the  defend- 
ant proceeded  to  and  did  construct,  from  a  point  about  600 
feet  east  of  Third  street,  a  double-decked  steel  bridge  across 
said  river, — not,  however,  as  a  part  of  or  extension  of  any 
public  highway, — and  from  the  upper  deck  thereof,  which  is 
used  for  wagon  and  passenger  traffic,  constructed  an  elevated 
roadway,  substantially  at  right  angles  to  Third  street,  over 
and  across  private  property,  to  the  east  end  of  H  street, 
where,  by  a  curve,  it  was  connected  to  an  approach  in  Third 
street,  as  provided  in  the  ordinance  referred  to.  This  ap- 
proach is  30  feet  wide  and  occupies  the  middle  of  the  street 
m  front  of  plaintiff's  property  for  about  three  fourths  of  the 
distance  north  from  G  street,  and  then  turns  to  the  east  on  a 
curve,  so  that  at  a  point  opposite  the  north  line  of  plaintiff's 
property  it  is  about  35  feet  from  the  west  line  of  the  street, 
while  at  the  south  end,  and  for  a  greater  portion  of  the  dis- 
tance along  the  block,  it  is  only  about  20  feet  from  the  street 
line  and  about  8  feet  from  the  sidewalk, — ^a  space  not  suffi- 
cient for  wagons  to  pass  each  other.  At  the  junction  of  Third 
and  H  streets,  and  opposite  the  north  line  of  plaintiff's  prop- 
erty, it  is  about  13^  feet  above  the  street  surface,  and  from 
that  point  descends  southerly  by  a  gradual  descent,  reaching 
the  surface  of  the  street  at  the  intersection  of  Third  and  G 
streets,  forming  an  effectual  barrier  to  the  crossing  of  that 
part  of  the  street  by  vehicles.  It  is  supported  by  timbers 
resting  on  the  street  surface,  and  is  so  constructed  and  tim- 
bered as  to  be  practically  a  solid  structure,  necessarily  consti- 
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tuting  an  exclusive  and  permanent  occupation  and  appropria- 
tion to  the  use  of  the  defendant  pf  that  portion  of  Third  street 
covered  by  it.  The  decree  of  the  court  below  was  in  favor  of 
the  plaintiff,  and  defendant  appeals. 

Counsel  for  defendant  seeks  to  reverse  the  decree  of  the 
court  below  on  the  grounds  (1)  that  the  erection  of  the  bridge 
and  its  approach  in  Third  street,  under  legislative  and  munici- 
pal authority,  violates  no  property  rights  of  plaintiff,  and 
consequently  it  is  without  remedy,  although  its  property  may 
be  injured ;  and  (2)  the  plaintiff's  remedy,  if  it  has  any,  is  by 
an  action  at  law  to  recover  damages,  and  not  by  suit  for  an 
injunction. 

But  few  questions  have  come  before  the  courts  in  recent 
years  involving  larger  pecuniary  interests  or  of  greater  prac- 
tical importance,  or  which  have  provoked  more  discussion, 
than  those  growing  out  of  the  enforcement  by 
compenMUoB  abutting  lot  owners  of  their  right  to  compensation 
owners.  ''  ^^^  ^^®  Occupation  and  use  of  streets  under  legis- 
lative or  municipal  authority  by  private  corpora- 
tions for  public  use,  under  constitutions  like  ours,  which  pro- 
vide that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.  It  is  quite  generally  agreed  that 
any  proper  exercise  of  governmental  power  over  a  street  in  a 
municipality,  for  street  purposes,  which  does  not  directly 
encroach  upon  the  abutting  property  of  an  individual,  though 
the  consequences  may  be  to  impair  its  use,  is  not  a  taking, 
within  the  meaning  of  the  constitution,  and  will  not  entitle 
the  adjoining  proprietor  to  compensation,  or  give  him  a  right 
of  action.  Cooley  Const.  Lim.  (5th  ed.)  671;  Transportation 
Co.  V,  Chicago,  9  U.  S.  535. 

It  is  within  this  principle  that  changes  of  grade  ;  the  use  of 
a  street  for  a  surface  street  railroad  ;  the  erection  of  lamps, 
hifcching-posts,  telephone,  telegraph,  and  electric 
Damnom  light  holes,  the  laying  of  sewer  and  water  pipes  ; 
juHal*  "'  ^^^  crossing  of  streets  over  railway  tracts  by 
means  of  elevated  viaducts — are,  when  authorized 
by  lawful  authority,  held  damnum  absque  injuAa,  although  the 
abutting  owner  may  be  seriously  injured,  and  the  value  and 
usefulness  of  his  property  greatly  impaired.  This  is  upon  the 
ground  that  individual  interests  in  streets  are  subservieut  to 
those  of  the  public,  and  that  an  adjoining  owner  received 
full  compensation  for  such  injury  as  might  result  to  him  or 
his  grantees  from  the  use  of  the  street  for  proper  street  pur- 
poses at  the  time  of  the  dedication  or  appropriation  of  the 
land  therefor. 
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But  there  is  a  limitation  to  legislative  or  municipal  power 
over  a  street  which  cannot  be  exceeded  without  invading 
the  constitutional  rights  of  abutting  owners.  An 
abutting  proprietor  is  entitled  to  the  use  of  the  le^giaturaLd 
street  in  front  of  his  premises,  to  his  full  width,  as  Municipal 
a  means  of  ingress  and  egress,  and  for  light  and  power  ©Tar 
air,  and  this  right  is  as  much  property  as  the  soil  '*"**^ 
within  the  boundaries  of  his  lot ;  and  therefore  any  impair- 
ment thereof  or  interference  therewith,  caused  by  the  use  of 
the  street  for  other  than  legitimate  street  purposes,  is  a  tak- 
ing, within  the  meaning  ot  the  constitution,  whether  the  fee 
of  the  street  is  in  the  abutting  owner  or  not.  He  holds  his 
property  subject  to  the  power  of  the  proper  legislative  au- 
thority to  control  and  regulate  the  use  of  the  street  as  an 
open  public  highway,  and  hence  any  authorized  use  thereof, 
though  a  new  one,  gives  him  no  cause  of  actibn.  But  such 
holding  is  not  subject  to  the  legislative  power  to  divert  the 
street  from  legitimate  street  purposes  by  authorizing  a  struc- 
ture thereon  which  is  inconsistent  with  its  continuous  use  as 
an  open  public  street.  Any  structure  on  a  street  which  is 
subversive  of  and  repugnant  to  its  use  and  efficiency  as  a 
public  thoroughfare  is  not  a  legitimate  street  use,  and 
imposes  a  new  servitude  on  the  rights  of  abutting  owners,  for 
which  compensation  must  be  made.  Elliott,  Boads  and  St. 
526;  Tied.  Mun.  Corp.  301;  Lewis,  Em.  Dom.,  §  126;  Booth, 
Si  By.  Law,  §§  80,  81;  2  DilL  Mun.  Corp.,  §§  711,  712,  723c; 
McQuaid  v,  Bailway  Co.,  18  Ore.  237,  40  Am.  and  Eng.  B. 
Cas.  308;  Story  v.  Bailroad  Co.,  90  N.  Y.  122;  Lahr  v.  Bail- 
way  Co.,  104  N.  T.  268,  7  Am.  and  Eng.  B.  Cas.  596;  Beiuing 
V,  Bailway  Co.,  128  N.  T.  157,  Kane  v.  Bailroad  Co.,  125  N.  T. 
165;  Corning  v.  Lowerre,  6  Johns.  Cli.  439;  Barney  v. 
Keokuk,  94  U.  S.  324;  State  v.  Jersey  City,  52  N.  J.  Law  65. 

As  said  by  Andrews,  J.,  in  Kane  u  Bailroad,  supra:  "  How- 
ever difficult  it  is  to  trace  its  origin,  or  to  refer  it  to 
any  exact  legal  principle,  it  is  undoubtedly  the  »  • «  »  •  • 
prevailing  doctrine  of  American  jurisprudence  that  the  owner 
of  a  lot  abutting  on  a  city  street,  the  fee  of  which  is  in  a 
municipality,  has,  by  virtue  of  proximity,  special  and  peculiar 
rights,  facilities,  and  franchises  in  the  street,  not  common  to 
citizens  at  large,  in  the  nature  of  easements  therein,  constitut- 
ing property,  of  which  he  cannot  be  deprived  by  the  legis- 
lature or  municipality,  or  by  both  combined,  without  compen- 
sation." And  in  Story's  CsLse,  supra,  the  rule  is  thus  stated  by 
Tracy,  J. :  "  While  the  legislature  may  regulate  the  uses  of 
the  street  as  a  street,  it  has,  we  think,  no  power  to  authorize  a 
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structure  thereon  which  is  subversive  of  and  repugnant  to  the 
uses  of  the  street  as  an  open  public  street  Whether  a  par- 
ticular structure  authorized  by  the  legislature  is  consistent  or 
inconsistent  with  the  uses  of  the  street,  as  a  street  must  be 
largely  a  question  of  fact,  depending  upon  the  nature  and 
character  of  the  structure  authorized."     90  N.  Y.  170. 

This  brings  us  to  the  question,  then,  whether  the  occupa- 
tion of  Third  street  by  the  approach  to  defend- 
tt  rnw^  **  ant's  bridge  is  compati ole  with  or  destructive  of 
its  use  as  an  open  public  street.  As  already  stated, 
this  street  is  about  66  feet  in  width,  and  the  approach  com- 
plained of  is  practically  a  solid  structure,  30  feet  wide,  in  the 
middle  of  the  street,  so  that  no  use  can  be  made  of  that  por- 
tion of  the  street  occupied  by  it  except  by  persons  desiring  to 
use  defendant's  bridge  and  pay  toll  therefor.  In  other  words, 
it  is  in  fact  an  appropriation  of  a  public  street  to  the  exclu- 
sive use  of  a  private  corporation,  and  to  the  manifest  injury 
of  an  abutting  proprietor.  The  plaintilBF  and  the  public  are 
absolutely  and  permanently  excluded  from  the  use  of  all 
that  portion  of  Third  street  covered  by  the  approach 
for  general  street  purposes.  It  practically  terminates 
the  street  as  an  open  public  thoroughfare  at  the  north 
line  of  G  street,  in  place  of  the  north  line  of  H  street, 
as  it  is  laid  out  aud  dedicated;  and  the  only  road- 
way in  front  of  plaintiffs  property  is  but  a  few  feet  wide, 
and  quite  insufficient  for  the  proper  and  necessarjr  use  of 
such  property,  or  for  the  accommodation  of  public  travel. 
"While  the  city  authorities  undoubtedly  have  power  to  au- 
thorize the  use  of  the  street  for  legitimate  street  purposes, 
we  do  not  think  the  public  can  justly  demand  or  require 
such  a  sacrifice  of  private  interests,  or  justify  such  an  ex- 
clusive and  permanent  appropriation  of  a  street  in  aid  of  a 
private  enterprise,  although  for  public  purposes,  as  is  contem- 
plated in  this  case,  it  may  be  conceded  that  the  general 
interests  of  Portland  and  the  public  at  large  are  promoted 
by  the  appropriation  of  the  street  to  the  purposes  of  an 
approach  to  defendant's  bridge  ;  but  it  by  no  means  follows 
that  the  burden  of  such  a  public  improvement  can  rightfully 
be  cast  upon  this  plaintiff  by  appropriating  its  property  for 
the  public  benefit,  without  compensatiou. 

We  think,  therefore,  that,  while  it  is  competent  for  the 
legislature  or  municipality  to  authorize  the  use  of  a  street  for 
legitimate  street  purposes  without  making  compensation  to 
abutting  owners  for  consequential  injuries  to  their  property, 
they  cannot  legally  authorize   structures  of  the   character 
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complained  of  to  be  erected  thereon  for  the  use  and  conven- 
ience of  a  private  corporation,  and  which  absolutely  and  per- 
manently exclude  the  public  and  the  abutting  owner  from 
the  portion  of  the  street  so  occupied,  without  compensating 
the  adjoining  proprietor  for  the  injury  sustained. 

The  argument  that  the  building  of  the  approach  was  a 
mere  change  of  the  grade  of  the  street  authorized  by  proper 
municipal  authority  is  clearly  untenable.  The  city  of  Port- 
land has  undoubted  plenary  power  to  alter  or 
change  the  grade  of  a  public  street  by  proper  pro-  ChMseof 
ceedings  under  its  charter,  but  the  act  of  the  »»*«ofrtrwt. 
municipal  authorities  in  granting  defendant  per- 
mission to  occupy  the  street  did  not  purport  to  be  an  exercise 
of  such  power.  It  was  simply  conferring  upon  the  defend- 
ant, so  far  as  the  city  was  able,  the  right  to  the  exclusive  and 
permanent  use  of  a  portion  of  the  public  street;  and,  while 
such  permission  included  as  a  consequence  the  construction 
of  a  solid  roadway  above  and  over  the  street  surface,  it  does 
not  follow  that  what  was  done  was  in  exercise  of  the  power  to 
alter  or  change  the  grade  of  a  street  The  street  grade  re- 
mained the  same  after  the  approach  was  built  as  before,  and 
this  approach  is  no  part  of  the  street,  but  is  foreign  thereto, 
and  as  useless  for  general  street  purposes  as  any  of  the 
structures  referred  to  in  the  cases  cited.  We  do  not  think  a 
public  street,  or  any  portion  thereof,  can  lawfully  be  appro- 
priated to  the  exclusive  and  permanent  use  of  a  private  cor- 
poration under  the  guise  of  an  exercise  of  the  power  to  alter 
or  change  the  grade.  The  primary  object  of  this  grant  of 
power  is  to  enable  the  municipality  to  make  the  streets  safe 
and  convenient  for  public  travel,  and  not  to  divert  them  from 
legitimate  street  purposes  to  the  exclusive  use  of  some  private 
corporation.  Conceding,  therefore,  that  defendant  occupies 
this  street  by  lawful  authority,  and  hence  its  structure  is  not 
a  nuisance,  yet  it  invades  the  legal  rights  of  an  abutting 
owner,  and  is  an  appropriation  of  the  property  of  such  owner 
without  compensation,  which  is  beyond  the  power  of  the 
legislature  or  municipality,  or  both,  constitutionally,  to 
authorize  or  sanction. 

The  defendant's  counsel  also  claims  that  plaintiff's  remedy 
is  by  action  at  law  to  recover  damages,  and  not  by  suit  in 
equity  to  enjoin  and  restrain  the  defendant  from 
maintaining  the   approach    complained    of.      He  Eieetioaor 
relies    principally  upon  the   case  of   Osborne   v.  "»■>•*>*■• 
Railroad  Co.,  147  U.  S.  248.     This  was  a  suit  by 
an  abutting  owner  to  enjoin  the  defendant  from  laying  down 
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its  railroad  track  at  street  grade  under  competent  municipal 
authority,  on  the  ground  that  the  track  would  be  a  permanent 
obstruction,  and  the  damage  threatened  to  be  done  complain- 
ant was  irreparable,  and  could  not  be  compensated  for  by  a 
recovery  in  an  action  at  law.  The  Constitution  of  Missouri 
provides  that  private  property  shall  not  he  taken  or  damaged 
for  public  use  without  just  compensation  ;  but,  while  the 
statutes  of  that  state  contain  ample  provisions  for  the  assess- 
ment of  compensation  for  the  taking  of  property,  there  is  no 
provision  therein  for  such  assessment  when  the  property  is 
merely  damaged.  It  was  therefore  held  that  as  the  laying 
down  of  defendant's  track  at  the  grade  of  the  street  was  not 
an  exercise  of  the  power  of  eminent  domain,  or  the  taking  of 
private  property  for  public  use,  there  was  no  proceeding 
authorized  by  law,  which  the  railroad  companv  could  avail 
itself  of,  to  obtain  an  assessment  of  damages,  while  the  com- 
plainant had  an  adequate  remedy  by  action  at  law,  and  there- 
fore the  injunction  should  be  denied,  and  the  plaintiff  re- 
mitted to  his  remedy  at  law.  But  in  this  case,  as  we  have 
endeavored  to  show,  the  act  sought  to  be  restrained  is  a  tak- 
ing of  private  property  for  public  use,  and  in  such  cases  our 
statute  has  made  adequate  provision  for  the  assessment  of 
compensation  therefor.  Provision  is  not  only  made  by  statute 
for  determining  the  compensation  to  be  paid  the  owner,  but 
its  payment  is  made  a  condition  precedent  to  the  right  to 
take  the  property,  and  it  is  within  the  power  of  the  defendant 
to  comply  with  this  condition.  In  such  case,  as  we  under- 
stand tiie  rule,  an  injunction  will  almost  universally  be 
granted,  at  least  until  the  condition  is  complied  with. 

The  rule  is  very  clearly  stated  by  Mr.  Chief  Justice  Fulleb 
in  the  case  referred  to,  as  follows  :  "  Whenever  the  power  of 
eminent  domain  is  about  to  be  exercised  without  compliance 
with  the  conditions  upon  which  the  authority  for  its  exercise 
depends,  courts  of  equity  are  not  curious  in  analyzing  the 
grounds  upon  which  they  rest  their  interposition.  Equitable 
jurisdiction  may  be  invoked,  in  view  of  the  inadequacy  of  the 
legal  remedy,  where  the  injury  is  destructive,  or  of  a  con- 
tinuous character,  or  irreparable  in  its  nature;  and  the 
appropriation  of  private  property  to  public  use,  under  color 
of  law,  but  in  fact  without  authority,  is  such  an  invasion  of 
private  rights  as  may  be  assumed  to  be  essentially  irremedi- 
able, if,  indeed,  relief  may  not  be  awarded  ex  debito  justitice.  But 
where  there  is  no  direct  taking  of  the  estate  itself,  in  whole  or 
in  part,  and  the  injury  complained  of  is  the  infliction  of  dam- 
age in  respect  to  the  complete  enjoyment  thereof,  a  court  of 
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equity  must  be  satisfied  that  the  threatened  damage  is  sub- 
stantial,  and  the  remedy  at  law  in  fact  inadequate,  before 
restraint  will  be  laid  upon  the  progress  of  a  public  work;  and 
if  the  case  made  discloses  only  a  legal  right  to  recoTer  dam- 
ages, rather  than  to  demand  compensation,  the  court  will 
decline  to  interfere."  To  the  same  effect  are  Booth,  St.  Ry. 
Law.  189;  Elliott,  Roads  &  S.  536;  Tied.  Mun.  Corp.  §  307;  2 
Dill.  Mun.  Corp.  §  723d;  Story  v.  Railroad  Co.,  90  N.  Y.  179, 
7  Am.  &  Eng.  R.  Cas.  596;  Lahr  v.  Railway  Co.,  104  N.  T, 
268;  Railway  Co.  v,  Witherow,  82  Ala.  90;  State  v.  Berdetta. 
73  Ind.  185. 

As  the  structure,  the  maintenance  of  which  is  sought  to  be 
restrained  in  this  case,  is  permanent  and  exclusive  in  its  char- 
acter, and,  if  suffered  to  continue  as  now  located,  will  inflict  a 
continuing  and  permanent  injury  upon  the  plaintiff,  we  think 
it  manifest  that  it  is  entitled  to  restrain  the  contin- 
uation thereof  by  an  injunction  ;  but  as  it  was  con-  i»Jn"«t'oB 
structed  with  the  knowledge  and  without  objection  JiJ^J^f^^J^i^ 
by  plaintiff,  on  the  assurance,  however,  of  tlie  de-  time  for  eanM. 
fendant  that  it  was  only  intended  as  a  temporary 
expedient  and  not  as  a  permanent  structure,  and  the  fact  that 
it  has  become  and  is  one  of  the  principal  avenues  across  the 
river,  and  daily  used   by  a  large  number  of  electric  cars, 
wagons,  and  foot  passengers,  the  injunction  should  not  be 
made  mandatory  until  the  defendant  has  had  a  reasonable 
time  after  the  mandate  is  filed  in  the  court  below,  to  be  de- 
termined by  that  court,  to  acquire  the  plaintiff's  easements  in 
the  street,  by  agreement  or  by  proceedings  to  condemn  the 
same,  if  it  should  be  so  advised. 

It  follows  that  the  decree  of  the  court  below  must  be 
afflrmed,  and  the  cause  will  be  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


ABSTRACTS  OF  BECENT  DECISIONS 

(1)  Additional  Servitude  [(1)  p.  46]— Principal  Test.— The  principal  test 
of  what  is  an  additional  servitude  on  the  public  streets  is  not  that 
the  traffic  is  carried  on  by  improved  appliances,  but  in  the  volume 
of  traffic  collected  and  converged  on  the  street,  and  that  such  traffic 
comes  from  territory  which  could  not  be  contributory  to  such  street 
by  any  system  of  ordinary  highway,  however  lai(l  out  and  im- 
proved.    Gustafson  v.  Hamm,  56  Minn.  334,  dissenting  opinion  of 

Canty,  J. 

Same — Carrying  of  Freight  In  Streets  by  Railroads  and  by  Street  Rail- 
ways [(2)  p.  47].— The  carrying  of  freight  by  a  railroad  operated  in 
a  public  street  imposes  no  greater  burden  on  the  abutting  prop- 
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erty  than  the  carrying  of  passengers  only.     Montgomery  v,  Santa 
Ana  &  W.  R  Co.,  104  Cal.  186.     (But  see  (5)  p.  103.) 

The  court  in  this  case  combated  the  proposition  that  the  essential  feat- 
ure of  a  street  railway  excludes  the  idea  of  the  carriage  of  freight,  and  the 
counterpart  idea  that  a  railroad  over  which  heavily-laden  freight  trains  are 
drawn  cannot  be  considered  a  street  railway,  in  this  language:  ** Street 
cars  are  little  more  than  carriages  for  transportation  of  passengers,  pro- 
pelled over  fixed  tracks,  to  which  their  wheels  are  adapted,  and  as  a  con- 
venient, comfortable,  and  economical  mode  of  conveyance,  their  use  has  be- 
come well-nigh  universal  in  cities.  And,  as  they  add,  when  properly  con- 
structed, little  or  nothing  to  the  burdens  of  the  servient  tenement,  their 
use  is  upheld  without  the  necessity  of  compensation  to  the  abutting  owner. 
The  use  of  a  public  street,  however,  for  an  ordinary  railway  for  the  trans- 
portation of  freight  and  passengers,  it  has  been  said  by  the  highest 
authority,  imposes  a  new  burden  upon  the  street  not  contemplated 
in  its  dedication,  and  therefore  the  user  cannot  be  indulged  without  com- 
pensation to  the  abutting  owner  of  property  upon  such  public  street.  We 
are  at  a  loss  for  any  good  reason  for  this  distinction,  or  to  see  why  the 
transportation  of  freight  by  modern  and  improved  methods  is  not  equally 
entitled  to  encouragement  with  the  transportation  of  passengers.  The 
essential  wants  of  the  citizen  demand  the  former  equally  with  the  latter. 
If  there  is  any  difference  in  the  burden  imposed  upon  the  street,  it  is  in 
degree,  and  not  in  kind.  *  4<  4<  Jq  the  construction  of  modern  highways, 
urban  and  suburban,  the  great  difficulty  and  the  prominent  object  has  been 
to  build  and  adapt  them,  by  grade,  width,  and  structure  of  road-bed,  to  the 
carriage  of  freight.  Tet  we  are  told  in  effect  that,  so  far  as  modern  meth- 
ods are  concerned,  so  far  as  ease,  speed  and  economy  are  involved,  im- 
provements are  to  be  limited  to  the  transportation  of  passengers;  that  cars 
with  wheels  adjusted  to  move  upon  fixed  tracks,  when  applied  to  the  trans- 
portation of  passengers,  are  within  the  contemplated  objects  in  view  in 
opening  a  road  or  street,  and  therefore  add  nothing  material  to  the  bur- 
den of  the  servitude  of  the  abutting  landowner,  while  a  precisely  similar 
structure,  adapted  to  the  transportation  of  freight,  adds  an  additional  bur- 
den of  a  different  character  to  the  servitude  and  cannot  be  tolerated  with- 
out compensation  to  the  abutting  owner.  An  interminable  string  of 
heavy  drays  may  thunder  through  the  street  from  early  morning  until  set 
of  sun,  a  menace  to  all  who  frequent  the  thoroughfare,  and  an  incon- 
venience to  all  dwellers  thereon;  but  the  cars  of  a  railway,  which  move 
usually  but  few  times  a  day,  and  with  infinitely  less  annoyance  to  the  pub- 
lic, upon  tracks  so  adjusted  to  the  surface  as  to  occasion  little  or  no  in- 
convenience, cannot  be  tolerated.  We  fail  to  appreciate  the  philosophy  of 
the  distinction.  On  the  contrary,  we  affirm  that,  when  a  public  street  in  a 
city  is  dedicated  to  the  general  use  of  the  public,  it  involves  its  use,  sub- 
ject to  municipal  control  and  limitation,  for  all  the  uses  and  purposes  of 
the  public  as  a  street,  including  such  methods  for  the  transportation  of 

Sassengers  and  freight  as  modern  science  and  improvements  may  have  ren- 
ered  necessary,  and  that  the  application  of  these  methods,  and  indeed  of 
those  yet  to  be  discovered,  must  have  been  contemplated  when  the  street 
was  opened  and  the  right  of  way  obtained,  whether  by  dedication,  pur- 
chase, or  condemnation  proceedings,  and  hence  that  such  a  user  imposes  no 
new  burden  or  servitude  upon  the  owner  of  the  abutting  land.  The  object 
of  the  user  being  within  the  conceded  rights  of  the  publie,  the  methods  of 
its  accomplishment  are  subject  to  legislative  control,  and  subject  also  to 
an  action  for  damages  by  an  abutting  owner,  whether  or  not  he  may  be 
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vested  with  the  fee  to  the  centre  of  the  street,  whose  right  of  ingress  and 
egress,  or  his  right  to  light  and  air.  simll  be  interfered  with." 

Same — Private  Steam  Railway  in  Street  [(3)  p.  47].— In  the  case  of 
Oustafson  v,  Hamm,  56  Minn.  334^  the  supreme  court  of  Minnesota, 
Canty,  J.,  dissenting,  in  construing  the  rule  that  an  ordinary  com- 
mercial railroad  on  a  street  is  the  imposition  of  an  additional  servi- 
tude, amounting  to  a  perversion  of  the  street,  held,  that  the  opera- 
tion in  connection  with  a  brewery  of  a  private  railroad  track,  which 
ran  along  the  public  street,  and  owned  and  maintained  by  the  pro- 
prietors of  the  brewery,  and  used  for  the  purposes  of  transporting 
the  supplies  and  products  of  the  brewery  to  and  from  a  public 
railroad  near  by,  was  an  unlawful  infringement  of  the  rights  of  an 
abutting  owner,  even  though  such  private  track  is  maintained 
under  an  ordinance  of  the  city,  assuming  to  grant  the  privilege  of 
such  operation. 

The  court  said:  '*It  is  merely  begging  the  question  to  say  that  defend- 
ant, as  the  owner  of  the  fee  of  the  north  half  of  the  street,  has  the  right  to 
use  it  for  any  purpose  not  inconsistent  with  the  public  easement.  The 
private  right  is  always  subordinate  to  the  public  right,  and  subject  to  all 
the  limitations  and  abridgments  caused  by  the  exercise  of  the  latter ;  and 
hence  cannot  extend  to  any  use  which  amounts  to  a  perversion  of  the 
street  from  the  uses  for  which  it  was  intended.  The  right  of  an  abutting 
owner,  under  certain  municipal  regulations,  to  use  a  part  of  the  street  for 
areas,  for  purposes  of  access  to  basements,  for  the  temporary  storage  of 
building  material,  for  laying  underground  pipes  to  connect  with  water  and 
gas  mains,  stands  on  a  different  principle.  These  are  really  included  in 
the  general  right  to  use  a  street  for  purposes  of  access  to  the  abutting 
premises,  and  have  been  long  sanctioned  as  legitimate  street  uses.  It  is 
not  necessary  to  consider  here  just  what  is  the  precise  limit  to  the  uses  to 
which  an  abutting  owner  may  put  a  street  for  purposes  of  access  to  his 
premises.  It  is  at  least  certain  that  he  cannot  use  the  street  in  any  way  or 
for  any  purpose  that  amounts  to  a  ))erversion  of  it,  or  to  an  invasion  upon 
the  private  right  of  property  of  another  in  the  part  of  the  street  so  used ; 
and  this  is  as  far  as  it  is  necessary  to  go  for  present  purposes." 

In  the  case  of  Oustafson  v.  Hamm,  56  Minn.  334,  it  was  held  that 
the  city  council  of  St.  Paul  has  no  authority,  either  under  Qen.  St. 
1878,  c.  34,  §  47,  or  8p.  Laws  1889,  c.  37,  to  grant  a  license  to  con- 
struct and  operate  a  purely  private  railroad  upon  or  across  public 
streets.  These  statutes  have  reference  to  railroads  which  perform 
the  duties  of  common  carriers,  and  which  are  therefore  public  or 
quasi'piibWG  in  their  character. 

Private  Railroad  in  Street—Power  to  Authorize. — Assuming  that  a 
legislature  has  the  power  to  authorize  the  use  of  a  public  street  for 
the  purposes  of  a  purely  private  railroad,  it  will  require  very  clear 
and  explicit  language  to  that  effect  to  warrant  a  court  in  holding 
that  such  was  the  legislative  intention.    Oustafson  v,  Hamm,  56 

Minn.  334. 

Upon  this  point  the  court  said :  *'  The  right  to  license  one  [private  rail- 
road in  a  street]  necessarily  implies  the  right  to  license  all  to  use  the  streets 
for  such  private  purposes,  which  would  render  the  streets  well-nisrh  impas- 
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Bable  for  the  public,  and  amount  to  a  perversion  from  their  lawful  pur- 
poses," Citing  State  v.  Inhabitants  of  Trenton,  86  N.  J.  Law,  79;  Mikesello. 
Durkee,  84  Ean.  509;  Heath  v.  Railway  Co.,  61  Iowa  11,  10  Am.  &Eng.  R« 
Gas.  818;  Mayor,  etc.,  «.  Harris,  76  Ga.  761;  Dill.  Mun.  Corp*.  (4th  ed.), 
§  710,  note  2. 

Same— Polluted  Air— Noise— Dirt,  etc.  [(4)  p.  47]. — As  the  owner  of  a 
lot  abutting  on  a  street  has,  as  appurtenant  to  the  lot,  and  inde- 
pendently of  the  ownership  of  the  fee  of  the  street,  an  easement  in 
the  street,  to  its  full  width,  in  front  of  his  lot,  for  the  purposes  of 
access,  light,  and  air,  which  constitutes  property,  therefore  the 
maintenance  and  operation  of  a  railroad  on  any  part  of  the  street 
in  front  of  his  lot  so  as  to  pollute  the  air,  and  thus  depreciate  the 
rental  value  of  the  premises,  constitutes  a  positive  invasion  of  prop- 
erty rights,  for  which  the  owner  may  maintain  a  private  action; 
and  where  his  legal  right  is  clear,  and  the  nuisance  or  trespass  a 
continuing  one,  he  may  maintain  an  action  to  enjoin  it.  Gustaf- 
son  V,  Hamm,  56  Minn.  334* 

Same— Alteration  of  Grade.— Where  one  purchases  property  adjoin- 
ing the  right  of  way  of  a  railroad,  the  grade  of  which  is  afterward 
raised  to  prevent  wash-outs,  and  by  reason  of  which  the  purchaser's 
land  is  flooded,  he  has  a  right  of  action  against  the  railroad,  as  such 
raising  of  the  grade  was  a  material  alteration  of  the  road  from  the 
construction  originally  contemplated,  and  thereby  imposes  an  addi- 
tional servitude  upon  abutting  property.  Chicago  &,  A.  R.  Co.  v. 
Henneberry  (111.),  38  N.  E.  Rep.  1043. 

(5)  Grant  of  Exclusive  Use  not  to  be  Inferred  [(5)  p.  48].— The  act  of 
March  20,  1860  (P.  L.  [Penn.l  471),  authorised  the  W.  R.  R.  Co.  to 
build  at  any  point  on  the  L.  V.  Railroad  between  F.  street  in  Read- 
ing and  the  Schuylkill,  by  such  route  and  across  and  along  such 
streets  as  should  be  deemed  best,  to  a  point  on  C  street,  and  to  ex- 
tend thence,  etc.,  and  it  was  held  that  under  this  act  there  was 
granted  to  the  company  only  so  much  of  the  streets  which  it  occu- 
pied under  a  license  from  the  city  as  should  actually  be  appropri- 
ated and  used,  and  not  entire  streets  to  the  exclusion  of  other 
railroads.  Pennsylvania  Schuylkill  Val.  R.  Co.  v.  Philadelphia  E. 
R.  Co.,  160  Pa.  St.  232. 


KOTBS 


(1)  Additional  Servitude— Modern  Judicial  Tendency. — There  is  a  wide 
distinction  between  a  highway  in  the  country  and  a  street  in  a  city 
or  village,  as  to  the  mode  and  extent  of  the  enjoyment,  and,  as  a 
sequence,  in  the  extent  of  the  servitude  in  the  land  upon  which 
they  are  located.  At  present  our  attention  is  directed  solely  to  the 
question  of  the  servitude  upon  streets  in  incorporated  municipali- 
ties, and  of  that  especial  servitude  incident  to  the  construction  of 
railways  thereon.      Irrespective  of  distinctions  which  have  fre- 
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quently  been  drawn  between  cases  in  whidi  streets  are  coDstracted 
upon  property  belonging  to  the  municipality  and  those  in  which 
streets  become  such  oy  dedication  or  by  condemnation^  the  weight 
of  modern  judicic^  opinion  seems  to  be  that  such  distinctions  do  not 
properly  exist,  and  that,  irrespective  of  any  title  to  the  soil  of  the 
streets,  a  municipality  has  the  power  to  authorize  their  appropria- 
tion to  all  such  uses  as  are  couaucive  to  the  public  good,  and  do  not 
interfere  with  their  complete  and  unrestricted  use  as  public  ways. 

Elliott,  in  his  work  on  Roads  and  Streets,  points  out  the  modern 
tendency  to  extend  the  right  to  use  new  and  improved  vehicles 
and  means  of  locomotion  upon  public  streets,  and  in  connection 
therewith  such  reasonable  appurtenances  thereto  as  do  not  ma- 
terially lessen  the  free  use  of  abutting  property,  and  adds  that  it 
has  become  very  difficult  to  draw  the  line  between  uses  which  con- 
stitute additional  servitude  and  those  which  do  not.  Elliott,  Beads 
&  S.  531. 

Same^Ordinary  Commercial  Railroads. — See  ample  note  on  the  right 
to  construct  commercial  railroads  in  the  public  streets,  ante,  p.  30. 

(2)  Same — Street  Railways* — As  to  whether  a  street  railway,  duly 
authorized  and  properly  constructed,  imposes  an  additional  servi- 
tude upon  the  public  streets  and  highways,  and  the  rules  concern- 
ing additional  servitude  imposed  by  such  roads  when  they  are  un- 
authorized, improperly  constructed,  or  improperly  managed,  see 
Detroit  Citizens'  Street  Ry.  Co.  v.  Detroit,  post,  and  note. 

The  question  of  the  servitude  to  public  streets,  of  an  electric 
railroad  operated  by  the  trolley  system,  will  be  found  discussed  in 
Cumberland  Telegraph  &  Telephone  Co.  v.  United  Electric  Ey. 
Co.,  post,  and  note. 

(3)  Same — Private  Railways  in  Streets. — Highways  are  held  in 
trust  for  the  public  and  its  uses,  and  for  no  other  purpose.  It  is 
therefore  absolutely  essential  to  the  validity  of  every  legislative 
grant  of  the  use  of  the  public  streets  that  such  use  should  be 
of  a  public  character.  Hence  municipalities  have  no  power  to  grant 
a  franchise  for  the  construction  of  a  railroad  in  public  streets  for 
private  use  only.  Mikesell  v.  Durkee,  34  Kan.  509;  Qlaessner  v. 
Anheuser-Busch  Brewing  Ass'n,  100  Mo.  508,  and  cases  cited  as 
supporting  a  mention  of  this  rule,  in  note  (2),  supra. 

rrivate  tramways,  intended  exclusively  for  private  use,  are  be- 
yond the  lawful  servitude  of  public  streets,  and  cannot  be  built 
thereon  without  the  consent  of  the  owner  of  the  fee  any  more 
than  upon  other  portions  of  his  estate.  Bradley  v,  Pharr,  45  La. 
Ann.  426. 

Same— Steam  Motors. — It  has  been  held  that  the  operation  of  a 
railroad  by  steam  motors  does  not  impose  additional  servitude  upon 
the  streets  of  a  city,  although  the  road  is  used  to  transport  passen- 
gers for  long  distances  outside  the  city  limits.  Newell  v.  Slinne- 
apolis,  L.  &  M.  R.  Co.,  35  Minn.  ]  12,  24  Am.  &  Eng.  R.  Cas.  298. 
MncHELL,  J.,  dissenting. 
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(4)  Same— Noise,  Stenches,  Dirt,  etc. — It  is  the  general  rule  that 
damages  which  arise  from  noise,  smoke,  vibnition,  dirt,  or  unsight- 
liness  of  structure,  in  connection  with  the  construction  and  opera- 
tion of  railroad  tniins  in  the  public  streets,  cannot  be  recovered. 
In  re  New  York  Elevated  Rv.  Co.,  36  Hun  427. 

But  as  is  pointed  out  in  the  original  series  of  these  cases,  it  is  the  pres- 
ent tendeucj  of  legislatures  to  enact  laws  containing  liberal  provisions 
for  damages  both  direct  and  consequential,  and  the  courts  construe  such 
legislation  with  like  liberality.  In  17  Am.  <&  Eng.  R.  Cas.  197,  note,  the 
steps  in  the  process  of  the  development  of  the  new  doctrine  are  pointed  out 
bv  the  citation  of  the  cases  under  which  the  doctrine  has  been  developed ; 
and  in  an  earlier  note,  on  the  page  of  the  volume  just  cited,  will  also  be 
found  a  collection  of  the  constitutional  provisions  of  the  several  states 
under  which  the  conflicting  decisions  of  the  courts  upon  the  question  of 
the  right  of  recovery  for  damages,  direct  and  consequential,  have  been 
decided. 

(5)  Exclusive  and  Perpetual  Grant  to  Use  of  Streets. — See  36  Am. 
&  Eng.  R.  Cas.  116,  for  full  presentation  of  the  power  of  the  legis- 
lature and  of  municipalities  respective  to  grant  exclusive  privileges 
in  public  streets.  9  Am.  &  Eng.  R.  Gas.  595,  also  discusses  the 
subject.    » 

In  the  absence  of  constitutional  prohibition,  a  legislature  may 
grant  exclusive  and  perpetual  privileges;  but,  except  when  explicit- 
ly authorized  by  legislative  permission,  a  municipal  corporation  has 
no  power  to  make  such  grants.  This  rule  is  universal  in  its  appli- 
cation and  therefore  includes  the  granting  of  the  right  to  use  pub- 
lic streets  and  highways  for  the  construction  and  operation  of  rail- 
roads. Birmingham  Pratt-Mines  St.  Ry.  Co.  v.  ^Birmingham  St. 
Rv.  Co.,  78  Ala.  465;  Metropolitan  St.  Ry.  Co.  v.  Chicago  West 
Division  Ry.  Co.,  87  111.  317;  New  Orleans  City  &  L.  R.  R.  Co.  v. 
City  of  New  Orleans,  44  La.  Ann.  748;  New  York  &  Harlem  R, 
Co.  V.  Forty  second  St.  &  Grand  St.  Ferry  Co.,  50  Barb.  285;  Des 
Moines  St.  Ry.  Co.  v.  Des  Moines  Broad  Gauge  St.  Ry.  Co.,  73  Iowa 
513.  7b  the  same  effect  see  Coolev  on  Const.  Lim.,  5th  Ed.  251; 
Dill.  Mun.  Corp.  (4th  ed.),  §§  692,^695;  Mills  on  Em.  Dom.  (2d 
ed.),  §  39;  Elliott  on  Roads  and  Streets,  566,  568;  Booth  on  Street 
Railways,  §  108,  et  seq.  Compare  Second  &  Third  St.  Pass.  Ry.  Co. 
V.  Green  &  Coates  St.  Pass.  Ry.  Co.,  3  Phila.  430;  City  of  Houston 
V.  Houston  Citjr  St.  Ry.  Co.,  83  Tex.  548. 

While  a  municipality  cannot  deprive  itself  of  the  right  to  make 
additional  grants  in  or  across  the  same  street,  neither  can  it  so  mul- 
tiply franchises  to  operate  railroads  upon  the  same  street  as  to 
seriously  obstruct  other  modes  of  travel.  Canal  and  Claribone  St. 
Ry.  Co.  V.  Crescent  City  R.  R.  Co.,  41  La.  Ann.  561,  40  Am.  & 
Eng.  R.  Cas.  329. 

In  Street  Railway  Co.  of  Grand  Rapids  v.  West  Side  St.  Ry.,  48  Mich. 
438,  it  was  hM  that  **  a  common  council  cannot  properly  so  multiply  street 
railway  tracks  in  a  particular  street  as  to  interfere  with  the  rights  of  the 
public  in  the  street." 
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See  also  Ft.  Worth  St.  Ry.  Co.  «.  Rosedale  St.  Ry.  Co.,  68  Tex.  169,  33 
Am.  &  En^.  R.  Cas.  283,  ^here  it  was  held  that  the  grant  of  the  right  to 
use  a  street  for  a  railway  track  would  not  prevent  a  city  from  granting  the 
same  privilege  oyer  the  same  street  to  another  company,  unless  the  right 
first  granted  could  not  be  made  available  if  the  last  granted  privilege  was 
exercised. 

Peniisylania  Rule. — In  Pennjrslvania  one  railroad  may  acquire 
exclusive  rights  in  a  street  as  against  other  companies,  subject,  how- 
ever, to  the  right  of  other  roads  to  cross  its  tracks. 

Uuder  the  Act  of  May  14,  1889,  P.  L.  217,  §  18,  which  provides  that 
''any  corporations  incorporated  under  the  provisions  of  this  act  shall  have 
the  right,  in  its  construction,  to  cross  at  grade,  diagonally  or  transversely, 
any  railroad  operated  by  steam  or  otherwise,  now  or  hereafter  built,"  the 
court  has  held  that  the  location  of  a  track  for  a  distance  of  165  feet,  on  a 
street  already  occupied  by  another  street  railway,  in  order  to  connect  the 
tracks  of  the  second  company  on  two  other  streets  not  directly  opposite, 
was  permissible  as  a  diagonal  crossing.  The  court  decided  that  the 
test  was  whether  the  crossing  could  be  made  without  invading  the  rights 
of  the  first  company  to  the  exclusive  use  of  the  street  under  its  charter; 
that  it  was  not  a  question  of  priority  of  grant,  or  priority  of  right,  and 
that  as  the  plaintin^s  right  to  enjoin  the  construction  of  the  connecting 
line  was  doubtful,  no  restraining  order  should  be  granted.  Braddock  «& 
Turtle  Creek  Ry.  Co.  «.  Braddock  Ry.  Co.,  49  Leg.  Inter.  25  (Pa.  Sup.  Ct., 
1893). 

But  upon  this  question  Woodwabd,  P. J.,  in  Philadelphia  &  R.  R.  Co. 
«.  Berks  County  R  Co.,  2  Woodw.  361,  says:  ''The  recognition  of  some 
distinction  between  the  authority  of  a  railroad  corporation  over  a  street 
upon  which  it  has  received  a  license  to  erect  its  structures,  and  the  domin- 
ion it  exercises  over  land  it  has  bought  and  paid  for,  forces  itself  upon  the 
mind  inevitably  and  instinctively.  *  *  *  The  grant  was  not  of  the  streets, 
nor  of  a  territory  sixty  feet  in  width,  but  of  the  right  of  way  for  a  railroad. 
The  company's  interests  are  not  to  be  measured  by  what  they  may  have 
claimed  or  contemplated,  but  what  they  did.  The  portions  of  these  streets 
which  they  did  not  appropriate  for  the  purposes  of  their  road  belong  to  the 
plain tifi^s  (the  same  who  are  defendants  here),  and  are  subject  to  their  con- 
trol no  more  than  the  dozen  other  streets  which  the  West  Reading  Com- 
pany might  have  selected  for  their  line  under  their  charter,  and  which  they 
did  not  appropriate  at  all." 

The  rule  now  under  discussion,  it  should  be  observed,  applies 
to  grants  in  perpetuity,  as  well  as  to  grants  for  exclusive  use,  and 
most,  if  not  all,  of  the  cases  just  cited  announce  and  sustain  the 
former  as  well  as  the  latter  feature.  See  also  West  End  &  Atlanta 
R.  R.  Co.  V.  Atlanta  St.  R.  R.  Co.,  49  Ga.  151;  MUhau  v.  Sharp, 
27  N.  Y.  611. 

(6)  Election  of  R^medx^t—EjectmenL — Ejectment  will  not  lie  by 
an  abutting  owner  against  a  railroad  operating  its  line  on  his  half 
of  the  public  street,  under  municipal  permission,  he  being  deprived 
of  the  present  right  of  possession  thereof.  Montgomery  v.  Santa 
Ana  &  W.  By.  Co.,  104  Cal.  186,  citing  Bedfield  v.  Railroad  Co.,  25 
Barb.  54. 

1  (N.  8.)  A.  &  E.  R.  Cas.— 4 
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Where  the  abutter  has  the  fee,  he  may  maintain  ejectment  against 
a  railroad  company  which  constructed  its  line  upon  the  street 
without  haying  compensated  him»  and  this  even  though  the 
municipal  authorities  have  consented  thereto.  Wager  v,  Troy 
Union  R.  Co.,  25  N.  Y.  526;  Weyl  v.  Sonora  Val.  R.  Co.,  69  Cal. 
202. 

But  Edwardsville  R.  Co.  v.  Sawyer,  92  111.  377,  holds  that  where 
a  railroad  company  has  constructed  its  road  upon  a  public  way, 
such  use  and  possession  is  a  matter  between  the  road  authorities 
and  the  railroad  company,  and  the  right  cannot  be  questioned  in 
an  action  of  ejectment  by  the  owner  of  the  land.  However,  if  the 
owner  consents  to  such  use  of  the  street  he  will  probably  be 
estopped  from  maintaining  such  action.  Lewis,  Em.  Dom.,  §  648, 
and  cases  cited. 

Same — Injunction, — Injunction  restraining  the  construction  and 
operation  of  a  railroad,  until  damages  resulting  therefrom  have  been 

Eaid  or  secured,  is  a  proper  remedywhere  the  abutting  property 
older  owns  the  fee  in  the  street.  Washington  Cemetery  v,  rros- 
pect  Park  &  C.  I.  R.  Co.,  68  N.  Y.  591,  affirming  7  Hun  655,  s.  c, 
4  Abb.  N.  C.  15 ;  Harrington  et  al.  v,  St.  Paul  &  Sioux  City  R.  Co., 
17  Minn.  215,  following  Craig  v.  Rochester  City  &  B.  R.  Co.,  39 
N.  Y.  404. 

But  this  remedy  has  been  denied  where  the  injury  was  small  and 
there  was  ample  redress  at  law.  Borraem  v.  North  Hudson  County 
R.  Co.,  40  N.  J.  Eq.  577;  Fulton  v.  Short  Route  Ry.  Transfer  Co., 
85  Ky.  640. 

In  the  case  of  the  Baltimore  &  Ohio  Ry.  Co.  v,  Strauss,  37  Md. 
237,  wherein  an  injunction  was  not  appliea  for  until  after  the  rail- 
road had  been  in  operation  for  ten  years,  it  was  held  that  the  right 
to  an  injunction  was  lost  by  laches. 

It  is  the  general  rule  that  an  abutting  owner  will  be  left  to  his 
legal  remedy  where  he  does  not  possess  the  fee  of  the  street.  Lahr 
V,  N.  Y.  E.  R.  Co.,  104  N.  Y.  268;  Williams  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  16  N.  Y.  97,  followed  in  Harrison  et  al.  v.  New 
Orleans  Pac.  Ry.  Co.,  34  La.  Ann.  462. 

In  this  last  case  the  court  said  that  where  the  fee  of  the  street  is  in  the 
municipality  for  public  use,  the  right  of  the  state  and  municipal  authori- 
ties together  to  allow  a  steam  railway  company  to  construct  the  road  upon 
such  street  is  beyond  serious  question,  and  added  that  there  was  no  re- 
spectable authority  to  the  contrary.  See  also  Dill.  Mun.  Corp.,  §  566, 
4th  ed.,  §  702,  where  numerous  authorities  are  cited. 

Same — Trespass, — Trespass  may  be  maintained  against  a  railroad 
company  for  the  obstruction  of  access  to  abutting  property  where 
the  owner  holds  the  fee.  17  Am.  &  Eng.  R.  Cas.  195,  note,  Indian- 
apolis, B.  &.  W.  R.  Co.  V.  Hartley  et  al.,  67  111.  439. 

T)ie  case  of  Sherman  v,  Milwaukee,  L.  S.  &  W.  R.  Co.,  40  Wis.  645, 
cited  in  1  Lewis  Am.  R.  R.  &  Corp.  Rep.  64,  note^  as  unqualifiedly  sustain- 
ing such  right  of  action,  holds,  simply,  that  such  action  will  lie  only  to 
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recover  damages  accruing  before  suit  was  brought,  but  not  for  permanent 
damages  as  for  the  taking  of  the  land. 

Same — Trespass  on  the  Case, — Trespass  on  the  Case  is  the  proper 
remedy  at  common  law  to  recover  for  damages  of  the  kind  above 
referred  to,  where  the  fee  of  the  street  is  not  in  the  abutting  owner. 
Lewis,  Em.  Dom.,  §  624,  and  numerous  cases  cited. 


CmoAGO,  Burlington  &  Qxtincy  Bailboad  Compant 

V. 

O'Connor  (Charles) 

{Supreme  Court  of  NehrmJca,  Oct,  2,  1804.) 

Railroad  in  Street  [(1)  p.  61]— Coal-house  and  Appurtenances — Damage 
to  Abutter^ — A  railway  company  constructed  in  a  public  street,  in  front  of 
the  lot  and  dwelling-house  of  plaintiff,  fronting  on  said  street,  its  railway 
track,  and  operated  its  trains  and  cars  thereon.  Subsequently  the  railway 
company  erected  in  said  street,  in  front  of  plaintiff^s  property,  a  coal-house 
and  hoisting  apparatus  and  side  tracks  •  for  use  in  connection  therewith. 
The  coal-house  had  a  capacity  of  40,000  tons,  and  was  filled  from  cars 
pushed  on  said  side  tracks.  The  tenders  of  the  engines  of  the  railway 
company  were  run  on  these  side  tracks,  and  supplied  with  coal  from  the 
coal-house.  The  walls,  foundations,  and  plastering  of  plain tiff^s  house 
were  injured  by  the  concussion  produced  by  heavy  trains  and  engines  run- 
ning to  and  from  said  coal-house;  and  the  occupants  of  plaintiff's 
premises  were  annoyed  by  the  ringing  of  bells  and  the  sounding  of  whistles 
of  the  engines  hauling  cars  to  and  from  said  coal- house  and  being  loaded 
with  coal  thereat;  smoke  and  steam  from  engines  on  said  side  tracks^  and 
dust  and  soot  arising  from  the  loading  and  unloading  of  coal  at  said  coal- 
house,  drifted  on  the  property  and  into  the  dwelling-house  of  plaintiff, 
rendering  itn  occupation  uncomfortable  and  depreciating  its  rental  value. 
{Page  55.)     Held  : 

Abutter'8  Right  of  Action  [(1)  p.  61]— Statute  of  Limitations.— (a)  That 
at  the  time  the  railway  company  first  constructed  its  railway  track  in  the 
street  in  front  of  plaiutiff*s  property,  there  at  once  accrued  to  the  owner  of 
such  pro|)erty,  if  he  was  thereby  injured,  a  right  of  action  against  the  rail- 
way company,  and  that  this  right  of  action  was  barred  after  four  years 
from  the  date  of  the  railway  company's  first  occupation  of  the  street. 
{Page  57.) 

Measure  of  Damages  [(3)  p.  63]. — Ascertainment  of  Same. — (5)  That,  had 
the  owner  of  said  property  brought  such  action,  the  measure  of  damages 
would  have  been  the  depreciation  in  the  market  value  of  the  lot  by  reason 
of  the  construction  and  proper  operation  of  the  railway  in  the  street  in 
front  of  the  property  for  all  time.     {Pctge  58.) 

(c)  That  this  depreciation  in  value  would  have  been  the  difference  in  the 
market  value  of  the  lot  immediately  hefore  and  immediately  after  the  con- 
struction of  the  railway.     (Page  58.) 
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ElemenU  of  Depreciated  Value— Statute  of  Limltatlont.— (<0  That  in 
ascertaining  such  depreciation  the  cuts  or  tills  made  in  the  street  in  front 
of  the  property,  the  proximity  of  the  track  to  the  front  of  the  lot,  the 
danger  of  fire  from  passing  trains,  the  probability  of  damage  to  the  house 
ou  the  lot  from  jars  caused  by  passing  cars  and  engines,  the  inconvenience 
10  the  occupants  of  the  property  arising  from  the  presence  and  proper  and 
ordinary  use  of  the  railway  track  for  all  time,  the  annoyance  to  such 
occupants  from  smoke, cinders,  and  dust  from  passing  trains  and  engines, 
the  annoyance  caused  by  the  roar  of  trains,  the  sounding  of  whistles,  and 
the  ringing  of  bells,  and  every  other  fact  and  circumstance  that  would 
have  influenced  the  market  value  of  the  property  in  the  mind  of  a  good- 
faith  intending  purchaser  thereof,  would  have  all  been  proper  elements 
for  consideration  in  determining  the  damages  to  plaintiff's  property. 
{Page  58.) 

(e)  That  all  such  elements  of  damage  would  have  been  included  in  the 
appraisement,  judgment,  or  settlement  made  on  account  of  the  original 
construction  of  the  railway  in  the  street;  and  such  elements,  nor  any  of 
them,  could  not  be  made  the  subject  of  an  action  for  damages  brought  by 
the  owner  of  the  property  against  the  railway  company  more  than  four 
years  after  the  date  of  the  original  construction  of  the  railway  in  the 
street.     (Page  58.) 

Additional  Burden  [(6)  p.  67]— Side  Tracks.~(/)  That  the  side-tracks 
constructed  by  the  railway  company  subsequently  to  the  original  building 
of  its  railway  in  the  street  were  presumably  within  the  purview  of  the  orig- 
inal location  of  the  railway,  and  did  not  constitute  an  original  burden  to 
plaintiff^s  property,  and  that  their  building  could  not  be  made  the  basis  of 
a  separate  and  independent  action  for  damages  by  the  property  owner 
against  the  railway  company.     (Pagen  58.  60.) 

Same— Coal-house  and  Hoisting  Apparatus— Statute  of  Limitations. — 
{g)  That  the  coal-house  and  hoisting  apparatus  erected  by  the  railway  com- 
pany in  the  street  in  front  of  plaintiff's  property  were  presumably  not 
within  the  purview  of  the  original  location  of  the  railroad,  and  constituted 
original  burdens  to  plaintiff's  property,  and  invested  him  with  a  right  of 
action  against  the  railway  company  for  damages  to  his  property  caused 
thereby.     {Page  59.) 

(h)  That  plaintiff's  right  of  action  against  the  railway  company  for  dam- 
ages caused  to  his  property  by  the  erection  of  such  coal-house  and  hoisting 
apparatus  was  barred  in  four  years  from  the  date  of  their  construction  in 
the  street.     {Page  59.) 

Measure  and  Elements  of  Damage  [(3)  p.  63].— (i)  That  the  measure  of 
the  plaintiff's  damages  was  the  depreciation  in  the  market  value  of  his  real 
estate  caused  by  the  location  of  the  coal- house  and  hoisting  apparatus,  and 
their  ordinary  and  proper  use  for  all  time.     (Page  59.) 

(J)  That  in  arriving  at  the  amount  of  such  depreciation  of  plaintiff's 
property  the  proximity  of  the  coal-house  and  hoisting  apparatus  to  the 
property;  the  capacity  of  the  coal-house;  the  danger  from  fire;  the  annoy- 
ance from  soot,  smoke,  and  coal-dust;  probability  of  damage  to  the  house 
on  the  lot  from  the  jars  of  passing  trains  and  engines — were  all  competent 
and  proper  elements  for  consideration,  as  all  these  things  were  within  the 
rcHlm  of  results  that  would  naturally  flow  from  the  proper  and  ordinary  use 
of  the  coal-house  and  hoisting  apparatus,  and  were  involved  in  and  a  part 
of  the  damages  which  plain  tin  could  have  recovered  on  account  of  the  orig- 
inal construction  of  the  coal-house  and  hoisting  apparatus;  and  these  ele- 
ments, nor  any  of  them,  could  not  be  made  the  subject  of  an  independent 
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suit  by  plaintifiE  against  the  railway  company,  brought  more  than  four  years 
after  the  date  of  the  original  construction  of  the  coal-house  and  hoisting 
apparatus.     {Page  59.) 

Extra  Tracks  on  Original  Grade — Not  Additional  Burden. — (h)  Where  a 
railway  company  cundcmus  real  estate  for  the  erection  thereon  of  a  railway, 
and  builds  one  track  thereon,  then  the  subsequent  building  by  said  railway 
company  of  one  or  more  extra  tracks  on  the  same  right  of  way,  aud  on  the 
original  profile  or  grade,  such  extra  tracks  are  not  additional  burdeus  to 
adjoining  property,  and  cannot  be  made  the  subject  of  an  action  for  dam- 
ages alleged  to  be  caused  to  such  property  by  their  construction ;  such 
extra  tracks  are  presumably  within  the  purview  and  purposes  of  the  orig- 
inal condemnation.     (Page  60.) 

Ebbob  to  Cass  county  district  coart    Beversed. 
Byron  Clark,  Marqitett  dk  DetveesCf  and  John  H.  Ames^  for 
plaintiff  in  error. 
McUthew  Oering  and  Beeson  &  Booty  for  defendant  in  error. 

Bagan,  C. — On  the  5th  day  of  May,  1890,  Cornelius  O'Con- 
nor sued  the  Chicago,  Burlington  &  Quincy  Bailway  Com- 
pany, hereinafter  called  the  "railway  company," 
m  the  district  court  of  Cass  county,  for  damages,  ***** 

alleging  that  he  was  the  owner  of  lot  13,  in  block  48,  in  the 
city  of  Plattsmouth ;  that  said  lot  and  the  house  thereon, 
were  used  by  him  for  residence  purposes,  and  that  said  lot 
fronted  west  on  Second  street,  a  pubuc  thoroughfare  of  said 
city. 

The  three  material  allegations  in  the  petition  were  as  fol- 
lows :  *'  (6)  And  plaintiff  avers  and  complains  that  said 
defendant  did,  on  or  about  the  3d  day  of  July,  1886,  by  its 
agents  and  employes,  well  knowing  the  premises  herein,  and 
without  any  authority  whatever  from  or  compensation  to 
plaintiff,  and  without  any  authority  from  any  person  or  cor- 
porate body  legally  authorized  to  grant  such  authority,  erect 
and  maintain  a  switch  track  in  such  public  thoroughfare,  a 
fence  of  the  height  of  about  six  feet  immediately  in  front  of 
said  lot,  and  did  so  erect  and  maintain  and  still  maintains  and 
uses  constantly  and  daily  a  coal-shed  and  hoisting  machine, 
and  also  did  build,  construct,  and  maintain,  and  so  continues 
to  do  so,  a  side  or  switch  track  immediately  in  front  of  said 
lot,  by  reason  of  which  said  lot  is  totally  obstructed  from 
view ;  and  this  plaintiff  has  for  five  years  last  past,  and  is 
now  daily,  prevented  from  using  or  enjoying  said  street  upon 
which  side  track,  switches,  coal-houses,  fence,  and  other  ob- 
structions have  been  wrongfully  placed  by  the  defendant  (7) 
That  since  the  3d  day  of  July,  1886,  and  long  prior  thereto, 
the  defendant  herein,  by  its  age«ts  and  employes,  has  wrong- 
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fully  and  to  the  great  damage  of  plaintiffs  property  and  en- 
joyment thereof  permitted  its  car  rolling-stock  to  be  loaded 
and  unloaded  with  coal  on  said  switch  tracks,  which  is  imme- 
diately in  front  of  and  abuts  said  residence  property,  and 
that  said  defendant  now  and  since  said  time  constantly  per- 
mits  its  cars  and  rolling-stock,  trains,  and  locomotive  engines 
to  so  obstruct  the  passage  of  said  public  thoroughfare  and 
street  as  to  completely  isolate  the  plaintiff  from  the  enjoy- 
ment thereof,  and  further  compelling  said  plaintiff,  in  order 
to  have  free  ingress  and  egress  to  Granite  street,  to  use  for  a 
sidewalk  his  own  property.  (8)  That  during  all  of  said  time 
hereinbefore  mentioned  the  said  defendant,  by  its  agents, 
servants,  and  employes,  has  permitted,  and  does  now  permit, 
its  locomotive  engines  to  whistle  and  ring  bells  at  all  hours  of 
the  night  and  day,  to  the  great  annoyance  and  damage  of 
plaintiffs  property,  and  the  enjoyment  thereof;  and  further, 
that  by  reason,  and  as  an  immediate  consequence,  of  so  per- 
mitting its  heavy  and  ponderous  engines  and  cars  to  run  over 
said  switch  to  jar  and  shake  the  said  dwelling-house,  unfitting 
it  for  the  purpose  for  which  it  was  built,  and  thereby  damag- 
ing the  walls  and  plaster,  necessitating  constant  repairing.  (9) 
And  plaintiff  further  avers  that  said  defendant,  without  any 
authority  from  or  compensation  to  plaintiff,  has  caused  to  be 
laid  across  said  property  a  water-pipe,  and  in  making  excava- 
tions therefor  tore  down  and  ruined  part  of  plaintiffs  fence, 
and  otherwise  damaging  said  premises ;  and  that  it  is  now 
and  has  been  in  the  habit  of  throwing  the  dirt  and  rubbish 
adjacent  to  and  upon  said  premises,  to  the  damage  thereof, 
making  the  same,  by  reason  thereof,  nearly  useless  for  a 
dwelling-house." 

The  answer  of  the  railway  company,  among  other  defenses, 
pleaded  the  statute  of  limitations ;  that  is,  that  O'Connor's 
cause  of  action  did  not  accrue  within  four  years  immediately 
preceding  the  date  of  the  bringing  of  the  suit.  O'Connor  had 
a  verdict  and  judgment,  and  the  railway  company  prosecutes 
error. 

The  evidence  in  the  record  tends  to  establish  the  following 
facts :  That  O'Connor  became  the  owner  of  the  property  in 
the  year  18S5.  That  on  this  lot  was  a  house,  sometimes  used 
by  O'Connor  for  a  residence  and  sometimes  rented  by  him  to 
tenants  ;  and  that  this  lot  fronted  west  on  Second  street,  the 
same  being  one  of  the  public  streets  of  the  city  of  Platts- 
mouth.  That  prior  to  the  year  1877  the  railway  company  laid 
its  railway  track  in  said  street  in  front  o  the  O'Connor  prop 
erty,  and  had  since  been  operating  its  trains  on  said  track. 
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That  in  the  year  1877,  1878,  or  1879,  the  railway  company 
erected  a  coal-house  in  Second  street,  in  front  of  the  O'Con- 
nor property,  and  has  since  maintained  said  coal-house  at  said 
place.  That  in  the  year  1886  said  coal-house  was  partially 
destroyed  by  fire,  but  was  at  once  rebuilt.  That  said  coal- 
bouse  had  a  capacity  of  40,000  tons.  That  the  railway  com- 
pany built  two  side-tracks  in  Second  street,  so  as  to  reach 
said  coal -house  from  its  main  track.  One  of  these  side-tracks 
•was  built  more  than  four  years  before  this  suit  was  brought, 
and  one  was  built  within  four  years  of  the  bringing  of  this 
suit.  That  the  cars  loaded  with  coal  were  run  up  on  these 
side-tracks,  and  the  coal  unloaded  into  the  coat-house  by 
means  of  a  derrick  or  hoisting-machine.  That  engines  were 
run  up  on  these  side-tracks  to  the  coal-house,  and  stood  there 
while  the  tenders  were  being  loaded  with  coal.  That  the 
loading  of  coal  into  the  coal-house  and  loading  it  from  the 
coal-house  into  the  engines  caused  dust  to  ensue  and  settle  on 
the  O'Connor  property  and  house  standing  thereon,  to  the 
annoyance  of  the  occupants.  That  the  movement  of  the 
engines  and  cars  on  the  side-tracks  shook  and  jarred  the 
house  on  the  O'Connor  lot,  and  injured  the  foundation  and 
plastering  and  walls  thereof.  That  the  smoke  and  soot  from 
the  locomotive  engines  standing  on  the  side-track  for  the  pur- 
pose of  being  loaded  with  coal  drifted  on  the  O'Connor  prop- 
erty and  into  the  house  thereon,  and  rendered  its  occupation 
uncomfortable.  All  of  which  things  depreciated  the  rental 
value  of  the  O'Connor  property.  The  evidence  further  tends 
to  show  that  within  four  years  prior  to  the  bringing  of  this 
suit  the  railway  company  laid  a  water-pipe  across  a  part  of 
the  O'Connor  lot,  and  built  a  fence  between  the  front  of  the 
lot  and  its  coal-house,  which  obstructed  O'Connor's  ingress 
and  egress  to  and  from  his  lot  to  the  street. 

The  court   charged  the   jury,  among  other  things,  as  fol- 
lows :  "  If  you  shall  further  find  from  the  evidence  that  the 
defendant  has  caused  to  be  erected  on  said  street  in  front  of 
plaintiffs  said  property  a  coal-house,  where  coal  is  unloaded 
from  cars  to  said  coal-house  and  from  said  coal-house  into 
tenders    of    defendant's   engines,   and  by   reason  Meaanreof 
thereof  great  unusual  and   annoying   noises    are  damBget— 
created,  and  smoke,  dust,  and  cinders  and  ashes  Krroneooi  la- 
from  the  engines  of  the  defendant  standing  by  said  "*■"■**'•■• 
coal-house  are  cast  upon  and  across  plaintiffs  said  premises 
to  such  an  extent  as  to  interfere  with  the  comfortable  enjoy- 
ment and  use  of  said  premises,  or  depreciate  the  rental  value 
thereof,  then  you  should  find  for  the  plaintiff,  and  assess  his 
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damages,  if  yon  find  from  the  eyidence  that  plaintiff  has  been 
so  damaged,  at  such  a  sum  as  you  believe  from  the  evidence 
will  fully  compensate  him  for  such  injury  to  said  property  for 
a  period  not  to  exceed  four  years  prior  to  May  5,  1890.  In 
other  words,  gentlemen  of  the  jury,  if  defendant  constructed 
the  railway  tracks  complained  of  more  than  four  years  prior 
to  May  5,  1890,  plaintiff  cannot  recover  in  this  action  for  the 
construction  of  such  tracks,  nor  for  any  damages  caused  to 
his  property  by  reason  of  the  trains  and  engines  passing  and 
repassing  his  said  property ;  but  in  that  event  he  can  recover 
in  this  action  for  damages  to  said  property  resulting  from 
other  and  different  uses  of  such  tracks,  such  as  for  the  pur- 
pose of  sorting  cars  and  engines,  annoying  noises  caused  by 
the  loading  and  unloading  of  coal  in  and  out  of  the  defend- 
ant's coal-house,  smoke,  dust,  and  cinders  cast  upon  and 
across  his  said  premises  by  the  engines  stationary  on  said 
tracks,  if  you  find  these  facts  from  the  evidence ;  and  the 
measure  of  his  damages  in  such  case  would  be  such  a  sum  as 
you  may  find  from  the  evidence  will  fully  compensate  plain- 
tiff for  any  diminution  of  the  rents  and  profits  of  said  prop- 
erty during  and  not  to  exceed  four  years  prior  to  May  5, 1890, 
if  you  find  from  the  evidence  that  by  reason  of  said  acts  any 
diminution  in  the  rental  value  of  said  property  has  accrued  in 
said  time."  It  is  now  urged  by  the  railway  company  that  this 
instruction  was  erroneous,  because  it  prescribed  an  improper 
measure  of  damages,  and  misstated  the  law  as  to  the  statute 
of  limitations. 

Railway  Co.  v,  Todd,  39  Neb.  818,  was  an  action  by  a  land- 
owner against  a  railway  company  to  recover  damages  for  the 
amount  of  land  appropriated  by  the  railway  company  for  a 
right  of  way,  and  for  the  amount  of  damages  sustained  by  the 

landowner  to  the  remainder  of  his  farm  by  reason 
dilmitge!"^       of  the  appropriation  of  a  part  thereof;  and  it  was 

held  that  the  damages  to  which  a  landowner  is  en- 
titled by  reason  of  the  construction  of  a  railway  across  his 
farm  are  :  (1)  The  actual  value  of  the  land  taken  at  the  time 
of  the  taking,  without  diminution  on  account  of  any  benefit,  or 
any  set-off  whatever.  (2)  The  depreciation  in  value  of  the 
remainder  of  the  farm,  caused  by  the  appropriation  of  a  part 
thereof  for  railway  purposes,  and  the  construction  and  per- 
manent operation  and  occupation  of  the  railroad  thereon,  ex- 
cluding general  benefits  ;  and  that,  in  an  inquiry  whether  and 
how  much  the  part  of  a  farm  not  taken  for  a  railroad  right  of 
way  is  depreciated  in  value  by  the  appropriation  of  a  part, 
evidence  as  to  the  size  of  the  farm,  the  purpose  for  which  it 
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was  used,  the  improTements  thereon,  and  how  located,  the 
construction  of  the  road  across  the  farm,  the  cuts  and  fills 
made  or  to  be  made  in  the  construction  of  the  road,  the  width 
of  the  right  of  way,  the  height  of  embankments,  the  depth  of 
ditches,  the  inconvenience  of  crossing  the  tracks  from  one 
part  of  the  farm  to  another,  the  liability  of  stock  being  killed, 
the  danger  from  fire  from  passing  trains,  were  all  facts  com- 
petent for  the  jury's  consideration  in  determining  the  depre- 
ciation in  value  of  the  remainder  of  the  farm.  To  the  same 
effect,  see  Railroad  Go.  v.  Bates,  40  Neb.  381. 

In  Railroad  Co.  v.  Moschel,  38  Neb.  281,  it  was  held  :  "  An 
action  against  a  railroad  company  for  damages  to  plaintiff's 
real  estate,  caused  by  the  railroad  company's  building  its 
tracks  and  operating  its  road  across  the  street  and 
on  a  lot  lying  next  to  plaintiff's  property,  must  be  fj**!!!.®^ 
brought  within  four  years  of  the  date  of  the  con- 
struction of  such  railroad."  "  Where  a  railroad  company,  in 
1880,  built  its  railroad  track  and  side-tracks  across  a  street 
and  on  a  lot  (owned  by  it)  lying  next  to  plaintiff's  property, 
and  more  than  four  years  thereafter  plaintiff  brought  suit 
against  the  railroad  company  for  the  depreciation  in  value  of 
his  lot,  caused  by  the  building  of  such  railroad,  and  its  sub- 
sequent operation,  and  for  subsequently  building  and  operat- 
ing additional  tracks  across  said  street  and  lot,  held :  (1)  That 
plaintiff  in  no  event  could  recover  for  any  depreciation  in  the 
value  of  his  property  by  reason  of  any  acts  of  the  railroad 
company,  either  in  matters  of  construction  or  operation,  the 
habitual  doing  or  the  commencement  of  the  doing  of  which 
acts  was  at  a  date  more  than  four  years  prior  to  the  date  of 
suit  brought  (2)  That  the  plaintiff  could,  and  if  he  did  or 
did  not,  within  four  years  after  the  date  of  building  of  said 
original  railroad  on  said  lot  and  across  said  street  adjacent  to 
his  property,  bring  suit  for  damages  for  the  depreciation  in 
value  of  his  premises,  caused  by  such  railroad  construction 
and  operation,  then  every  element  of  damages,  past  and  future, 
that  was  or  would  have  been  properly  admissible  in  that  suit, 
either  in  matters  of  construction  or  operation,  must  be  ex- 
cluded from  consideration  in  this  case." 

Now,  applying  the  principles  enunciated  in  the  foregoing 
cases  to  the  case  at  bar,  it  is  quite  clear  that  at  the  time  the 
railway  company  first   laid   its  tracks  in   Second 
street  in  front  of  the  O'Connor  property  there  at  Ab«tter*i 
once   accrued  to   the   owner   thereof,   if    he   was  right  of  action, 
thereby  damaged,  a  right  of  action  against  the  rail- 
way company.    This  right  of  action  would  have  been  barred 


58  RAILROADS  IN  STREETS  [Tn!'b^) 

Additional  SerYltnde       C,  B.  &  Q.  R.  Go.  v,  O'CouDor 

within  four  years  from  the  date  of  the  railway  company's  oc- 
cupation of  the  street.  If  the  owner  of  the  O'Connor  prop- 
erty had  brought  such  action,  the  measure  of  his  damages 
would  have  been  the  depreciation  in  the  market  value  of  the 
lot  by  reason  of  the  occupation  of  the  street  in 
dami^ei.^  front  thereof  by  the  railway  company.  And 
this  depreciation  in  value  would  have  been  the  dif- 
ference between  the  market  value  of  the  lot  immediately 
before  and  immediately  after  the  construction  of  the  railway ; 
and  in  ascertaining  this  depreciation  the  cuts  or  fills  made  in 
the  street  in  front  of  the  property  ;  the  proximity  of  the  track 
to  the  front  of  the  lot ;  the  danger  of  fire  from  passing  trains  ; 
the  probability  of  damage  to  the  house  on  the  lot  from  the 
jars  of  passing  cars  and  engines;  the  inconvenience  to  the 
occupants  of  the  property  by  the  presence  and  proper  and 
ordinary  use  of  the  railway  track  ;  the  annoyance  from  smoke, 
cinders,  and  dust  from  passing  trains  and  engines  ;  the  noises 
from  the  proper  operation  of  the  road,  such  as  the  roar  of 
trains,  the  sounding  of  whistles,  and  the  ringing  of  bells, — 
would  have  all  been  elements  for  consideration  in  determining 
how  much  the  occupation  of  the  street  by  the  railway  had 
diminished  the  value  of  the  O'Connor  property.  In  other 
words,  every  fact  and  circumstance  connected  with  the  usual 
and  proper  operation  of  the  road  in  front  thereof  for  all  time, 
that  would  have  influenced  the  market  value  of  the  property 
in  the  mind  of  a  good-faith  intending  purchaser  thereof  would 
have  been  proper  for  consideration. 

But  all  elements  of  damage  which  would  or  might  ensue  to  the 
O'Connor  property  by  reason  of  the  building  in  front  thereof 
of  the  railway,  and  its  continuous  and  proper  operation,  would 
have  been  included  in  the  appraisement,  judgment,  or  settle- 
ment of  the  damages.  And  the  reason  for  this  is  that  it  is  a 
matter  of  common  knowledge  that  a  railway  cannot  be  oper- 
ated without  noise  and  smoke  and  soot,  nor  can  heavy  cars 
and  engines  be  propelled  over  iron  tracks  without  jarring 
buildings  in  close  proximity  thereto.  All  these  things  were 
within  the  realm  of  what  would  probably  result  from  the 
proper  and  ordinary  operation  of  the  railway  as  first  con- 
structed, and  entered  into  and  formed  a  part  of  the 
barii^'n  to*  damages  which  the  O'Connor  property  sustained 
abntting  iBDd.  ^7  reasou  of  the  location  and  use  of  the  railway  in 
the  street.  But  if,  after  the  railway  company  had 
laid  its  tracks  in  Second  street,  and  after  the  damages  caused 
thereby  to  the  O'Connor  property  had  accrued  and  been 
adjudicated  or  settled,  it  had  built  an  embankment  in  the 
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street  in  front  of  the  O'Connor  property,  or  had  made  a  cut  in 
said  street  in  front  thereof  for  the  use  of  its  railway  tracks, 
then  the  building  of  such  embankment  or  the  making  of  such 
cut  would  have  been  an  additional  burden  to  the  O'Connor 
property  presumably  not  within  the  purview  of  the  original 
location  of  the  railroad ;  aud,  had  it  produced  an  injury  to  the 
O'Connor  property  it  would  have  invested  the  owner  thereof 
with  an  additional  right  of  action  therefor.  This  right  of 
action  would  likewise  have  been  barred  within  four  years  from 
the  time  of  building  such  embankment  or  making  such  cut, 
and  the  measure  of  damages  to  the  owner  of  the  O'Connor 
property  would  have  been  ascertained  in  the  same  manner  as 
his  damages  for  the  original  location  of  the  road. 

The  erection  and  use  of  the  coal  house  in  the  street  in  front 
of  the  O'Connor  property  in  1878  or  1879  was  an  additional 
burden  thereto,  and  invested  the  then  owner  of  Krectioaof 
said  property  with  a  right  of  action  for  damages  eoai  honse- 
against  the  railway  company  by  reason  thereof.  AddJtio«»i 
That  right  of  action  was  barred  within  four  years  "*■■'*•■• 
from  tbat  date.  And  the  measure  of  damages  to  the  owner  of 
the  O'Connor  property  by  reason  of  the  erection  of  said  coal 
house  and  its  use  was  the  depreciation  caused  by  reason  of 
the  erection  of  the  coal  house,  and  its  original  and  proper  use 
for  all  time ;  and  in  arriving  at  the  amount  of  this  depreciation 
or  damages  the  proximity  of  the  coal  house  to  the  property, 
the  capacity  of  the  coal  house,  the  danger  from  fire,  the 
annoyance  from  soot  and  smoke  and  coal  dust,  the  probable 
damage  to  the  house  on  the  property  from  the  jars  caused  by 
passing  trains  and  engines,  were  all  competent  and  proper 
elements  for  consideration.  All  these  things  were  within  the 
realm  of  results  that  would  naturally  flow  from  the  proper 
and  ordinary  use  of  the  coal  house,  and  were  involved  in  and 
a  part  of  the  damages  sustained  by  the  O'Connor  property  by 
reason  of  the  location  and  use  of  the  coal  house.  Coal  could 
not  be  loaded  into  nor  out  of  said  coal  house  without  making 
adust.  The  coal  could  not  be  brought  to  the  coal  house 
except  on  cars  pulled  by  engines.  These  engines  could  not 
be  present  at  the  coal  house,  either  for  the  purpose  of  haul- 
ing coal  there  or  for  taking  on  a  supply  of  coal,  without  the 
usual  accompaniments  of  smoke,  steam,  cinders,  the  ringing  of 
bells,  and  the  sounding  of  whistles. 

We  conclude,  therefore,  that  where  the  owner  of  a  lot  front- 
ing on  a  street  sues  a  railway  company  for  damages  to  his  lot 
by  reason  of  the  erection  and  use  in  said  street  in  front 
thereof  of  a  coal  house,  the  owner's  measure  of  damages  is  the 
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depreciation  in  the  market  value  of  his  real  estate  caused  by  the 
erection  and  proper  and  ordinary  use  of  the  coal  house  for  all 
time.  No  doubt  that  in  an  inquiry  as  to  the  amount  of  such 
damages  the  depreciation  in  the  rental  value  of  the  premises 
might  be  shown,  as  that  would  tend  to  show  the  amount  of 
depreciation  that  the  property  had  suffered. 

And  we  further  conclude  that  such  owner's  right  of  action 
accrues  upon  the  location  of  the  coal  house  or  other  improve- 
ment of  which  he  complains  in  the  street,  and  is  barred  within 
four  years  therefrom ;  and  that  in  such  right  of  action  are 
embraced  all  things  affecting  his  property  which  result  from 
the  ordinary  and  proper  use  of  the  improvement  complained 
of.  We  conclude,  therefore,  that  the  learned  judge  of  the 
district  court  erred  in  giving  the  instruction  complained 
of. 

There  remain  in  the  case  a  few  points  for  disposition.  As 
already  stated,  the  evidence  shows  that  within  four  years 
prior  to  the  bringing  of  this  suit  the  railway  company  con- 
structed in  the  street,  opposite  the  O'Connor  property,  an 
additional  side  track  for  use  in  connection  with  its  coal  house. 
This  did  not  confer  upon  O'Connor  any  cause  of  action  against 
the  railway  company.  If  a  railway  company  condemns  real  es- 
tate for  the  erection  thereon  of  a  road,  and  builds  one  track 
thereon,  then  we  are  of  the  opinion  that  the  build- 
8ide  traeks-  Jug  of  one  or  more  additional  tracks  on  the  same 
i^BMs^AddN  riglit  ^^  way,  and  on  the  same  profile  or  grade, 
tioD«i  bardea.  that  such  additional  tracks  should  be  construed  to 
be  within  the  purview  and  purposes  of  the  original 
condemnation.  But,  as  already  stated,  the  evidence  tends  to 
show  that  the  railway  company,  within  four  years  of  the  suit 
brought,  laid  a  water-pipe  across  the  O'Connor  lot,  and  built 
a  fence  between  the  front  of  it  and  its  coal  house  and  the 
street.  The  building  of  this  fence  and  the  laying  of  this 
water-  pipe  were  not  elements  that  might  have  been  consid- 
ered in  determining  O'Connor's  damage  to  his  property  by 
reason  of  the  original  location  of  the  coal  house  in  the  street 
in  front,  thereof.  They  were  not  things  that  would  naturally 
or  probably  result  from  the  proper  and  ordinary  use  of  the 
coal  house,  and,  if  O'Connor's  property  has  been  depreciated 
in  value  by  reason  of  the  erection  and  maintaining  of  said 
fence  and  the  location  of  said  water-pipe,  he  is  entitled  to 
recover  such  damages.  The  judgment  of  the  district  couri  is 
reversed  and  the  cause  remanded. 
Seversed  and  remanded. 


'^R.*i»°^']  BAILR0AD8  IN  STREETS  61 

Abstracts  of  Recent  Decisions  Bights  of  Abntter 

(1)  Railroads  in  Streets — Rights  of  Abutting  Owners  [(1)  p.  65]. — An 
abutting  lot  owner  within  an  incorporated  city  has  the  right  to 
have  the  street  adjoining  his  property  maintained  as  a  public  way^ 
so  tliat  access  to  his  lot  may  not  be  made  unsafe  or  be  entirely 
destroyed.  Atchison,  T.  &  S.  F.  R.  Co.  et  al,  v.  Davidson,  52  Kan. 
739. 

Where,  therefore,  access  to  an  abutting  lot  is  completely  ob- 
structed by  the  road-bed  and  track  of  a  railroad  company  built  upon 
a  street  of  a  city  in  accordance  with  the  provisions  of  the  city  or- 
dinance, or  under  the  direction  of  the  city  officials,  and  is  treated 
by  the  company,  the  city  officials,  and  the  lot  owner  as  a  perma- 
nent appropriation  of  a  part  of  the  street  for  railroad  purposes,  the 
lot  owner  ma»y  recover  damages  for  the  consequent  depreciation  in 
the  value  of  the  lot.  Atchison,  T,  &  S.  F.  R.  Co.  et  al.  v.  Davidson, 
52  Kan.  739.  See  also  Railroad  Co.  v.  Arnold,  5*4  Kan.  729;  Rail- 
road Co.  V.  Luening,  52  Kan.  732;  Railroad  Co.  v,  Cliurch,  38 
Kan.  621. 

Same — Same, — In  a  late  case  in  California,  under  a  statute  (Civ. 
Code,  1112)  providing  that  a  "  transfer  of  land  bounded  by  a  high- 
way passes  the  title  to  the  soil  of  the  highway  to  the  centre  thereof," 
the  owner  of  the  land  abutting  on  the  street  has  no  right  of  action 
against  a  railroad  company  which  uses  the  street  for  its  track  un- 
der proper  permission,  the  abutter's  right  to  use  such  street  as  a 
highway  not  being  abridged.  Montgomery  v,  Santa  Ana  &  W,  Ry. 
Co.,  37  Pac.  Rep.  786. 

Proximate  and  Remote  Obstruction— Reasonable  Right  of  Passage  [(2) 
p.  65].— The  temporary  placing  of  cross-ties  and  iron  rails  upon  a 
street,  some  32  feet  from  the  property  line  of  an  abutter,  and  so  as 
not  to  obstruct  the  use  of  the  street,  is  not  an  obstruction  of  the 
abutter's  reasonable  right  of  passage.  Chesapeake  &  0.  Ry.  Co.  v. 
Kobs.  (Ky.),  30  S.  W.  Rep.  6. 

Same— iSawe.— A  statute  (Rev.  St.  Wis,  §§  1828, 1836)  author- 
izing railroad  companies  to  construct  and  maintain  their  roads  in 
the  street  on  condition  that  the  company  shall  restore  the  highway 
'Ho  its  former  state,  or  to  such  condition  as  that  its  usefulness '^ 
should  "not  be  materially  impaired,  and  thereafter  maintain  the 
same  in  such  condition  against  any  effects  in  any  manner  produced 
by  such  railroad,*'  is  enforcible  by  the  courts.  And  where,  operat- 
ing under  such  a  statute,  a  railroad  company  so  uses  a  street  as  to 
entirely  obstruct  travel  with  teams  thereon,  opposite  an  abutting 
lot,  thereby  preventing  customers  from  having  access  to  such 
lot,  it  is  liable  for  damages  caused  thereby.  Evans  v,  Chicago,  St. 
R,  M.  &  0.  R.  Co.,  86  Wis.  597. 

Same — Smne. — In  the  case  of  Atchison,  T.  &  S.  F.  R  Co.  et  al,  v. 
Arnold  et  aL,  52  Kan.  729,  it  was  held  that,  where  plaintiff  owned 
lots  fronting  on  W  avenue,  150  feet  from  F  street,  and  the  defend- 
ants lawfully  constructed  their  railroad  on  F  street,  crossing  W 
avenue,  and  under  the  direction  of  the  city  authorities  graded  W 
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avenue  in  front  of  plaintiff's  premises,  the  defendants  are  not  lia- 
ble for  injuries  to  plaintiff's  property  caused  by  such  grading,  the 
same  not  being  a  necessary  incident  to  the  construction  of  the  line 
of  the  railroad. 

Misuse  of  Street — Distinction  Between  Misuse  and  Appropriation. — 
An  abutting  owner  suing  a  railroad  company  for  damages  for  the 
misuse  of  a  street  which  obstructs  access  to  bis  property,  cjin  re- 
cover only  for  the  obstruction  of  so  much  as  is  directly  in  front  of 
his  premises,  unless  he  shows  special  injuries  in  which  the  public 
does  not  share.     Union  Pacific  K.  Co.  v.  Foley,  19  Colo.  280. 

The  court  says:  **  No  cause  for  recovery  [in  this  case]  is  predicated  upon 
the  occupation  of  the  street  by  the  tracks  of  the  defendant  company,  or  the 
operation  of  its  cars  thereon  for  ordinary  railroad  purposes;  but  the  gist  of 
the  cause  of  action  is  the  wrongful  use  of  the  street  for  loading  and  unload- 
ing cars  in  front  of  the  plaintifiE^s  premises,  and  thereby  shutting  off  all  ac- 
cess from  across  the  street,  and  obstructing  the  public  travel  by  rendering 
the  same  dangerous  and  inconvenient.  Such  wrongful  use  of  a  public 
street  may  constitute  a  nuisance  that  might  injuriously  affect  the  right 
that  plaintiff  has  therein,  as  an  owner  of  lots  abutting  thereon,  and 
cause  him  special  private  damage,  recoverable  under  proper  averment  and 
proof." 

And  upon  a  rehearing^  the  court,  after  pointing  out  the  manifest  distinc- 
tion between  an  action  by  the  owner  of  abutting  property  for  permanent 
damages,  occasioned  by  the  construction  and  operation  of  a  railroad  on  a 
public  street  in  an  ordinary  manner,  and  an  action,  like  the  present  one,  for 
the  use  of  such  street  by  a  railroad  company  in  an  improper  manner,  says: 
'*  In  actions  of  the  former  kind,  the  damages,  if  any,  are  for  the  diminution 
in  the  market  value  of  the  abutting  property  for  any  reasonable  use  to 
which  the  same  may  be  put;  and  the  statute  of  limitations  begins  to  run  in 
such  cases  from  the  time  the  railroad  company  first  occupies  the  street  for 
such  purpose.  In  actions  of  the  latter  kind,  the  law  in  respect  to  nuisances 
in  the  public  highway  applies;  and  the  cause  of  action,  if  it  exists  at  all  in 
favor  of  a  private  party,  may  arise  each  day  so  long  as  the  nuisance  con- 
tinues. The  leading  cases  in  this  state  upon  these  subjects  are  City  of 
Denver  v,  Bayer,  7  Colo.  113,  and  Jackson  t?.  Kiel,  13  Colo,  378.  In  the 
latter  case  Mr.  Justice  Helm  sustained  the  complaint  on  the  ground  that  it 
was  *  framed  upon  the  theory  of  an  unlawful  obstruction  or  abatable  public 
nuisance,  whereby  plaintiff  suffered  a  special  and  peculiar  private  injury.* 
In  the  present  case  it  appears  that  a  demurrer  was  sustained  to  the  original 
complaint,  apparently  on  the  ground  that  the  complaint  was  framed  on  the 
theory  of  permanent  damages,  and  so  was  barred  by  the  statute  of  limita- 
tions. The  amended  complaint,  as  shown  by  the  former  opinion,  was 
obviously  framed  upon  the  theory  that  the  manner  of  occupying  and  using 
the  street  by  the  defendant  company,  in  front  of  plaintiff's  premises,  was  a 
nuisance  from  which  plaintiff  suffered  peculiar  injuries  not  shared  by  the 
general  public.  Even  if  the  complaint  be  held  sufiicient  upon  the  latter 
theory,  it  was  nevertheless  necessary  that  the  proof  should  show,  not  merely 
that  plaintiff  was  injured  by  use  of  the  street  in  an  unlawful  manner,  but 
that  the  injury  was  different  in  kind  from  that  suffered  by  the  general 
public  from  the  obstructions  complained  of.  The  fact  that  plaintiff  had 
occasion  to  use  the  street  more  frequently  than  other  persons  for  purposes 
of  ordinary  travel  might  make  his  injuries  greater  in  degree,  but  not  nec- 
essarily different  in  kind." 
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(3)  Action  by  Abutter— Measure  of  Damages  [(3)  p.  65]. — The  true 
measure  of  damages  for  the  construction  of  a  railroad  upon  a 
public  street  is  the  fair  value  of  abutting  property  before  it  is 
generally  known  that  a  railroad  would  be  built  along  the  street 
and  any  depreciation  of  its  value  after  and  because  of  the  construc- 
tion of  such  road.  Maysville  &  B.  S.  R.  Co.  v.  Ingram  (Ky.),  30  S. 
W.  Rep.  8. 

Same — Wlien  Lot  is  Left  in  Oul-de-sac.  —  Where  a  railroad 
company,  in  acquiring  its  right  of  way,  leaves  the  lot  of  an 
abutting  owner  in  a  c^il'de-sac,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  lot  before  and  after  the 
closing  of  the  street.  Johnson  v.  Old  Colony  R.  C.  (R.  1.)  29  Atl. 
Rep.  594. 

Same — Elements  of  Damage — Instructions. — In  an  action  for  in- 
juries to  abutting  property  caused  by  the  construction  of  a  railroad 
along  a  street,  an  instruction  that,  if  the  jury  find  from  the  evidence 
that  the  plaintiff  is  the  owner  and  in  possession  of  the  property  in 
question  abutting  on  the  street,  and  that  the  defendant,  in  the  grad- 
ing of  the  street  and  throwing  up  the  embankment  on  the  same, 
obstructed  the  street  so  as  to  deprive  the  plaintiff  of  the  reasonable 
use  of  the  same,  and  the  reasonable  means  of  ingress  and  egress  to 
and  from  his  property  thereon  and  the  usual  modes  of  travel  ;  or  so 
obstructed  the  natural  flow  of  water  as  to  dam  up  the  same  on 
plain tiff^s  lot;  or  if  they  find  that,  in  the  use  of  its  road,  the 
engines  of  the  defendant  company  threw  smoke,  soot,  and  cinders 
against,  upon,  or  into  the  building  of  the  plaintiff,  to  the  injury  or 
damage  of  same,  that  then,  in  either  event  so  established  by  the 
evidence,  plaintiff  might  recover  for  the  injury  so  done  to  his  prop- 
erty, is  good.  Maysville  &  B.  S.  R.  Co.  v.  Ingram,  (Ky.)  30 
S.  W.  8. 

Same— Same — Same. — And  it  is  also  proper  to  charge  the  jury  that 
if  they  believe  that,  in  the  construction  and  operation  of  the  road, 
the  company  appropriated  and  obstructed  the  street  so  that  plaint- 
iff was  deprived  of  the  reasonable  use  thereof  as  a  means  of  access, 
and  of  the  ordinary  means  of  travel  to  and  from  his-  laud,  plaintiff 
might  recover.  Maysville  &  B.  F.  R.  Co.  v.  Conner,  (Ky.)  39  S.  W. 
Rep.  344. 

Same  —  Evidence  Proving  Damage.  —  Evidence  of  the  value  of 
land  before  it  is  known'  that  a  railroad  is  to  be  built,  and  its  value 
after  the  completion  of  the  road  ;  and  evidence  that  the  land  was 
diminished  in  value  because  of  difficulty  and  danger  in  getting  to 
and  from  the  property  because  of  the  construction  of  the  road,  and 
of  the  noise  and  smoke  of  its  trains  in  operation,  is  admissible  in 
actions  for  damages  to  land  from  the  operation  of  steam  railroads 
along  the  streets.  Maysville  &  B.  F.  R.  Co.  v.  Conner,  (Kv.)  29  8. 
W.  Rep.  344. 

So,  too,  in  estimating  damage,  it  is  admissible  to  show  by  evi- 
dence the  amount  of  travel  over  a  street  previous  to  its  being 
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entirely  closed  as  a  public  highway  by  the  construction  of  a  rail- 
road.    Johnsen  v.  Old  Colony  R.  Co.,  (R  J.)  29  Atl.  Rep.  594. 

In  estimating  the  value  of  a  private  right  of  way  in  a  street 
closed  by  the  construction  of  a  railroad,  it  is  not  to  be  considered 
as  stopping  at  the  limits  of  the  plot  in  which  it  is  situated  when 
the  street  leads  to  a  public  highway.  Johnsen  v.  Old  Colony  R. 
Co.,  (R.  I.)  29  Atl.  Rep.  594. 

Same— Estimating  Damages  in  Cross. — To  allow  an  abutter  to  state 
in  general  terms  the  value  of  his  property  before  and  after  the 
construction  complained  of,  there  being  no  evidence  of  any  special 
damage,  is  error.  Chesapeake  &  0.  Ry.  Co.  v,  Kobs,  (Ky.)  30  S. 
W.  Rep.  6. 

Same — Same. — While  it  is  error  to  allow  witnesses  to  estimate 
the  damage  in  gross,  yet  where  they  subsequently  give  the  several 
items  entering  into  their  estimates  and  carefully  separate  the 
details  thereof,  and  the  court  instructs  the  jury  which  of  these  items 
should  enter  into  the  verdict,  the  error  is  cured.  Maysville  &  B. 
S.  R.  Co.  V,  Ingram,  (Ky.)  30  S.  W.  Rep.  8. 

Same— Estoppel  [(4)  p.  66]. — Knowledge  by  an  abutter  of  the  con- 
struction of  a  railroad,  and  his  failure  to  take  steps  to  prevent 
it,  does  not  estop  him  from  maintaining  an  action  for  damages 
resulting  to  his  property  because  of  such  construction.  Maysville 
&  B.  S.  Ry.  Co.  V,  Ingram,  (Ky.)  30  S.  W.  Rep.  8. 

Same— Waiver. — An  action  of  trespass  by  an  abutter  whose  title 
extends  to  the  centre  of  the  street,  to  recover  damages  for  the  con- 
struction of  a  railroad  along  the  street  between  the  centre  thereof 
and  his  property,  operates,  to  the  extent  of  being  inconsistent  with 
the  right  to  maintain  possessory  action  against  the  company,  as  a 
consent  to  the  use  of  the  street  for  the  proper  operation  of  the 
railroad  thereon.  Griffin  v.  Jacksonville,  T.  &  K.  W,R.  Co.,  (Pla.) 
15  So.  Rep.  338. 

Same— Facts  Diminishing  Damage  [(6)  p.  67], — In  an  action  by  an 
abutter  for  damage  by  the  lociition,  construction,  and  use  of  a  rail- 
road in  a  street,  evidence  is  admissible  in  behalf  of  the  company 
tending  to  shaw  that  neither  the  plaintiff's  land  nor  any  other  on 
the  same  street  was  damaged,  but  that,  in  fact,  the  market  value  of 
all  land  on  the  street  was  enhanced  thereby.  In  such  case,  if  any 
enhancement  of  the  market  value  of  the  plaintiff's  land  resulted 
from  this  cause,  the  same  can,  in  a  proceeding  under  a  statute 
providing  for  the  levy  of  an  assessment  of  damage  to  abutting 
property,  and  not  extending  to  any  alleged  taking  thereof,  be  set 
off  against  any  damage  to  it  occasioned  by  either  the  physical 
change  made  m  the  street  by  grading  the  same  ;  the  difference 
which  this  produces  in  the  flow  of  surface  water  upon  the  owner's 
land  and  in  the  adjustment  of  the  land  to  the  surface  of  the  street; 
and  also  the  actual  invasion  of  the  plaintiff's  land  by  placing  steps 
in  the  same  to  render  it  accessible  from  the  street.  Wolff  v* 
Georgia  &  F.  R.  Co.,  20  S.  E.  Rep.  484. 
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NOTES 


(1)  Railroads  In  Streets— Rights  of  Abutter. — As  to  the  rights  of  an 
abutting  lot  owner  in  general,  see  17  Am.  &  Eng.  B.  Cas.  195, 
note;  36  Am.  &  Eng.  K  Cas.  16,  note.  See  also  7  L.  E.  A.  548, 
7wte  ;  and  1  Am.  K.  K.  &  Corp.  Rep.  47,  note. 

The  rule  that  an  abutting  lot  owner  has  a  permanent  right  of 
highway  in  the  street  upon  which  his  property  abuts  holds  true 
whether  any  land  was  originally  taken  from  him  for  the  street  or 
not.  Lahr  v.  Metropolitan  Elevated  K.  Co.,  104  N.  Y.  268;  Upham 
V.  Worcester,  113  Mass.  97. 

And  recovery  may  be  had  for  the  appropriation  of  the  street  in 
front  of  an  abutter's  property,  even  though  the  property  is  acces- 
sible through  another  street.  Ft.  Scott,  w.  &  W.  R.  Co.  v.  Fox,  42 
Kan.  490. 

The  rule  in  Pennsylvania,  since  the  adoption  of  the  present  constitution 
in  1874  (Art.  16,  §  8),  is  the  same  as  that  which  was  otherwise  general  in 
this  country,  and  as  is  above  stated.  Authorities  under  the  old  and  the 
new  rules  will  be  found  collated  in  16  Am.  &  Eng.  R.  Oas.  66  note  (1886)  • 
but  14  L.  R.  A.  882,  noU  (1892),  states  the  obsolete  rule  only. ' 

Most  of  the  cases  proceed  on  the  principle  that  the  location  of 
the  track  of  a  railroad  on  the  highway  is  an  additional  burden 
and  servitude  upon  the  land  which  would  entitle  the  owner  to 
additional  compensation.  Others  go  upon  the  theory  tl)at  it  is  an 
exclusive  appropriation  by  the  railroad  of  the  soil  to  its  own  use, 
which  the  owner  had  the  right  himself  to  use  for  any  purpose  not 
inconsistent  with  an  easement  in  favor  of  the  public,  and  for  that 
reason  have  held  it  is  taking  private  property  for  public  use,  and 
have  required  just  compensation  to  be  made.  The  cases  can  be 
maintained  on  either  or  both  grounds.  I.  B.  &  W  R  R  Co  v 
Ilartlev,  67  111.  445.  .... 

(2)  Same— Reasonable  Right  of  Passage — It  has  been  held  that  a 
width  of  19  feet  on  each  side  of  a  track,  including  the  sidewalks, 
which  were  12  feet  wide,  did  not  interfere  with  the  reasonable  use 
of  the  street.     Railway  Co.  v.  Orr,  91  Ky.  109. 

And  see  Crosby  v.  Owensboro  &  R.  R.  Co.,  10  Bush  289,  where  a 
railroad  company  was  held  not  liable  for  the  erection  of  an  embank- 
ment in  the  centre  of  a  street,  there  being  a  passageway  on  each 
side  thereof  from  six  to  thirteen  feet  wide,  exclusive  of  the  side- 
walks, and  affording,  in  most  places,  opportunity  for  the  easy  pas- 
sage of  teams  going  in  opposite  directions. 

Damages  for  the  obstruction  of  the  opposite  side  of  a  public  street 
cannot  be  maintained  by  an  abutting  lot  owner  unless  that  part  of 
the  highway  was  necessary  to  afford  access  to  or  egress  from  his 
property.  Indiana,  B.  &  W.  R.  Co.  v.  Eberle,  110  Ind.  542,  32  Am  & 
Eng.  R  Cas.  220. 

See  also  Hogan  v.  Central  Pac.  R  Co.,  71  Cal.  83. 

(3)  Action  by  Abutter— Measure  of  Damages.— This  question  is  fully 
discussed  in  32  Am.  &  Eng.  R  Cas.  252,  note,  where  the  quality 

1  (N.  8.)  A.  &  E.  R.  Cas.— 6 
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of  the  various  elements  entering  into  the  measure  of  damages  is  care- 
fully distinguished. 

A  qualification  of  the  rule  was  established  by  the  Supreme  Court  of 
Pennsylvania  in  Jones  v,  Erie  &  W.  Val.  E.  Co.,  151  Pa.  30,  to  the 
effect  that  where  a  bridge  to  carry  railroad  tracks  is  erected  diag- 
onally across  intersecting  streets,  from  corner  to  corner,  a  com- 
parison of  the  value  of  the  property  before  the  building  of  the 
road  and  afterward  is  not  the  proper  method  of  ascertaining  the 
amount  of  the  damage  done  an  abutting  owner  on  an  opposite  cor- 
ner. 

The  point  at  issue  in  this  case  was  whether  the  overhead  crossing,  -wliich 
was  23  feet  above  the  surface  of  the  highway,  presented  an  actual  obstruc- 
tion to  access  to  the  plaintiff^s  property.  Tliere  was  no  evidence  of  the 
existence  of  any  such  obstruction,  unless  the  mere  exposure  to  the  danger  of 
horses  being  frightened  by  passing  trains  from  the  bridge  was  such  an 
obstruction.  It  may  be  added  that  the  corner  lots  from  which  and  to  which 
the  bridge  ran  belonged  to  the  railroad  company.  In  discussing  the  ques'< 
tion  the  court  remarked  that  the  occupation  of  the  corners  fronting  that  oil 
the  plain  tiff  ^s  may  have  affected  the  value  of  his  property  quite  seriously. 
**So,"  continued  the  court,  "might  the  erection  of  a  brewery,  or  a  livery 
stable,  or  a  factory  upon  the  same  corners;  but  the  plaintiff  would  have 
been  without  remedy.  So  the  mere  proximity  of  a  railroad,  with  its  bur- 
den of  traffic,  may  render  dwelling-houses  less  desirable  and  diminish  their 
market  value  without  imposing  any  liability  on  the  railroad  company  for 
the  loss  sustained  by  their  owners.  The  inquiry  in  this  case  should  have 
been  confined,  as  we  have  already  seen,  to  the  injury  inflicted  by  means  of 
the  additional  servitude  imposed  upon  the  plaintiff's  property  by  the 
defendant  corporation.  The  building  of  abutments  on  its  own  land 
imposed  no  servitude  on  that  of  the  plaintiff  The  mere  proximity  of  its 
road,  so  that  the^  noise  of  passing  trains  could  be  heard,  or  the  dust  and 
smoke  therefrom  be  noticeable,  imposed  no  servitude.  The  only  legal 
ground  of  complaint  grows  out  of  the  overhanging  of  so  much  of  the  land 
to  which  the  plaintiff  has  title  as  is  occupied  at  the  surface  by  the  streets. 
This  is  a  new  servitude  which,  standing  apart  from  all  other  considerations, 
except  such  as  grow  lejjitimately  out  of  the  character  of  the  bridge  and  its 
effect  upon  the  plaintiffs  dwelling  and  lot,  constitutes  the  ground  for  a 
recovery.  The  question  is.  What  has  the  defendant  added  to  the  public 
easement  ?  What  new  burden  has  it  put  upon  the  plaintiff's  property  by 
overhanging  the  intersection  with  its  bridge  ?  The  answer  furnishes 
the  correct  measure  of  the  plaintiff's  injury,  and  of  his  right  to  compensa- 
tion," 

Whereupon  the  court  reversed  the  judgment  of  the  court  of  common 
pleas  awarding  verdict  to  the  plaintiff  under  the  rule  above  stated,  stating 
that  it  was  for  the  jury  to  find  what  new  burden,  if  any,  had  been  put  upon 
the  plaintiffs  property  by  the  construction  of  the  bridge,  and  the  actual 
amount  of  damage  which  arose  therefrom. 

(4)  Same— Estoppel. — In  Burkham  v,  Ohio  &  M.  Ey.  Co.  et  aL, 
122  Ind.  344,  it  was  held  that  an  abutting  owner  who  consents  to 
the  construction  of  a  railroad  in  the  street  cannot  afterwards  enjoin 
such  use  of  the  street,  or  recover  damages  therefor.  On  this  point 
see  also  Lewis  Em.  Dom.  §  048. 

1  Wood  on  Kail  ways,  805,  says :  "  And  it  has  been  held  that  the 
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acqaiescence  of  the  landowner  in  the  construction  and  operation  of 
the  road  in  the  highway,  even  until  the  road  has  become  a  common 
carrier,  will  not  deprive  him  of  his  right  to  maintain  the  eject- 
ment/' and  cites  Louisville,  St.  L.  &  T.  R.  Co.  v,  Liebfried,  (Ky.) 
50  Am.  &  Eng.  B.  Gas.  203.  as  sustaining  that  broad  statement  of 
the  rule. 

So  unqualified  a  statement  is  not  justified  by  the  decision  of  the 
court  in  the  case  cited.  It  appears  that  the  railroad  company  tlierein 
appropriated  the  highway  to  its  permanent  use  without  any  au- 
thority for  so  doing,  and  without  any  conduct  on  the  part  of  the 
appellee  which  induced  the  appellant  to  build  its  road  upon  the 
land  in  question,  and  with  these  important  elements  in  the  case, 
the  court  held  that  the  action  of  ejectment  might  be  maintained. 

Tlie  opinion  recognizes  that  the  case  of  Indiaua,  B.^  W.  li.  Co.  v.  Allen, 
113  Ind.  581,  supports  the  contention  of  the  appellant,  that,  irrespective  of 
the  actual  unauthorized  appropriation  of  the  highway,  the  acquiescence  by 
the  abutter  in  the  construction  and  operation  of  the  road  until  it  becomes 
a  common  carrier,  will  prevent  the  owner  of  abutting  land  from  resort- 
ing to  the  action  of  ejectment  to  recover  possession  thereof,  \)ut  expressly 
dissents  therefrom.  In  this  dissent  the  court  savs:  ''*But  it  is  not  meant 
to  say  that  the  appellees  might  not  estop  themselves  from  claiming  the  land 
if  the  appellant  had  been  induced  to  build  its  road  upon  it  by  the  conduct 
of  the  appellees";  and,  after  stating  that  there  was  no  serious  contention 
that  the  appellees  were  guilty  of  any  such  conduct,  the  opinion  concludes: 
**  The  appellees  instituted  their  actions  of  ejectment  against  the  appellant 
to  recover  the  land  before  the  appellant  had  completed  the  road,  and  their 
failure  to  prosecute  the  same  with  diligence  was  not  equivalent  to  an 
abandonment  of  their  right,  nor  did  the  appellant  so  understand  it.'' 

(5)  Facts  Diminishing  Damage. — The  benefits  which  an  abutter  re- 
ceives from  the  construction  of  a  railroad  in  excess  of  those  enjoyed 
by  the  general  public  should  always  be  deducted  from  the  total 
amount  of  damages  sustained.  Cooley  Const.  Lim.  570;  Pacific  Ry. 
Co.  V,  Chrystal,  25  Mo.  544;  Grafton  &  Greenbriar  K.  Co.  v.  Fore- 
man, 24  W.  Va.  662. 

Evidence  of  what  the  owner  has  offered  to  sell  the  property  for 
when  it  was  unaffected  by  the  railroad,  is  competent  against  him. 
Springfield  v.  Schmook,  68  Mo.  394;  East  Brandywine'&  W.  R.  Co. 
V,  Ranck,  78  Penn.  454. 

Where  it  attirmatively  appears  that  the  construction  of  a  railroad 
track  in  a  street  has  resulted  in  no  injury  to  abutting  property 
there  can  be  no  recovery,  since  there  is  no  taking,  within  the 
meaning  of  the  law,  where  there  is  no  injury.  Burkham  v. 
Ohio  &  M.  Ry.  Co.  ei  al,  122  Ind.  344,  43  Am.  &  Eng.  R.  Cas.  153; 
Indiana,  B.  &  W.  Ry.  Co.  v.  Eberle,  110  Ind.  542,  32  Am.  &  Eng. 
R.  Cas.  220.  . 

<6)  Additional  Burden— What  Constitutes. — The  current  cases  upon 
this  question  are  grouped  about,  and  treated  in  connection  with, 
Willamette  Iron  Works  v.  Oregon  Railway  &  Navigation  Co.,  ante, 
p.  43,  and  note,  p.  46. 
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Railroad  in  Street-^-Obligation  of  Reasonable  Care  [(1)  p.  68] — Must 
Avoid  Accideiits  so  far  as  Possible, — Where  the  tracks  of  a  railroad 
company  run  along  a  street,  a^reater  degree  of  care  on  the  part  of 
the  company,  as  well  as  of  the  public,  is  required  than  under  other 
circumstances.  It  id  the  duty  of  railroad  companies,  in  such  cases, 
to  exercise  such  watchful  care  as  will  prevent,  as  far  as  possible, 
accidents  and  injuries  to  persons  and  property.  Lott  v.  Frankford 
&  S.  P.  C.  Pass.  R.  Co.,  159  Pa.  St.  471.  Giting  Gilmore  v.  Kail- 
way  Co.,  153»Pa-  St.  31. 

Same— Same— 6^0 /i//;twe5  eveyi  when  Tracks  are  upon  Coinpa?iy's 
Embankment. — The  obligation  of  reasonable  care  to  avoid  accidents 
on  railroad  tracks  running  through  cities  rests.on  the  railroad  com- 
panies, although  the  tracks  are  laid  on  an  embaiTkment,  the  property 
of  the  company.  McGuire  et  ah  v.  Vicksburg,  S.  &  P.  R  Co., 
(La.)  16  So.  Rep.  457.  Citing  Pierce  R.  R.  330,  1  Thorn.  Neg. 
449 ;  White  v.  Riiilroad  Co.,  42  La.  Ann.  990. 

Same — Sounding  of  Whistle  [(1)  p.  68J. — Where  horses  are  fright- 
ened by  the  sounding  of  a  whistle  on  a  railway  running  along  street, 
it  is  for  the  jury  to  say,  in  an  action  for  injury  resulting  from  the 
horses  being  so  frightened,  whether  there  was  an  unnecessary  sound- 
ing, the  evidence  being  conflicting.  Lott  v.  Frankford  &  S.  P.  C. 
Pass.  Co.,  159  Pa.  St.  471. 

Obstruction  of  Travel  by  Railroads— Indictment  Therefor  [(2)  p.  70]. — 
Under  a  statute  providing  penalties  against  a  railroad  company  for 
erecting  a  public  nuisjince  by  building  a  railroad  upon  a  portion  of 
a  public  way,  and  failing  to  furnish  an  adequate  substitute  for  the 
highway  so  occupied,  an  indictment  which  may  charge  these  facts, 
but  fails  to  aver  anv  act  of  continuous  wrong-doing,  will  not  sup- 
port a  conviction,  the  evidence  on  trial  showing  that  more  than  a 
year  before  the  indictment  was  found  the  company  built  its  road 
and  constructed  a  substitute,  which  was  claimed  to  be  insuflBcient, 
Louisville  &  N.  R.  Co.  v.  Commonwealth,  (Ky.)  26  S.  W.  Rop.  536. 

Same— Distinction  between  "Highway"  and  "Street.'' — Where  a 
statute  (Code  Miss.,  §  3551)  provides  a  penalty  for  obstructing 
travel  on  a  '*  highway  "  for  a  longer  period  than  five  minutes,  and  for 
obstructing  a  "street  '*  for  a  longer  period  than  shall  be  prescribed 
by  ordinance  of  municipalities,  a  railroad  company  cannot  be  fined 
for  obstructing  the  street  in  a  municipality  having  no  ordinance  on 
the  subject,  the  term  "highway"  relating  alone  to  roads  in  the 
country.     Illinois  Cent.  Ry.  Co.  v.  State,  71  Miss.  253. 


NOTES. 

(1)  Frightening  of  Teams— Liability  of  Railroad  Company.— I7;c?on  the 
general  docfrxjie  concerning  care  in  the  operation  of  trains  running 
along  or  near  public  highways,  see  6  Am.  &  Eng.  R.  Caa.  49,  note. 

As  to  the  statutory  requirements  concerning  the  giving  of  sig- 
nals, and  injuries  resulting  from  an  omission  of  the  statutory  duty, 
see  37  Am.  &  Eng.  R.  Cas.  488,  note. 


t 
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A  railroad  company,  while  operating  its  trains  in  a  prudent  and 
ordinary  manner  and  within  the  scope  of  the  authority  granted 
it,  is  not  responsible  for  injuries  resulting  from  the  frightening 
of  horses  by  the  noise  of  its  engines  and  cars.  Burton  v,  Phila- 
delphia &  W.  E.  R.  Co.,  4  Harring.  (Del.)  252;  Howard  r.  Union 
Freight  R.  Co.,  156  Mass.  159. 

The  above  stated  rule  is  well  settled.  So,  too,  the  rule  that  the 
wanton  or  unnecessary  blowing  of  a  locomotive  whistle,  the  dis- 
charging of  steam,  and  the  like,  upon  or  near  a  highway  when 
teams  are  approaching,  thereby  unnecessarily  frightening  horses, 
from  which  injury  results,  give  a  right  of  action  for  damages. 
Fava  V.  Boston  &  L.  R.  Co.,  114  Mass.  650;  Philadelphia  &  Read- 
ing R.  Co.  V.  Killits,  88  Pa.  St.  405;  Whitney  v.  Maine  Central  R. 
Co.,  69  Me.  208;  Chicago,  B.  &  Q.  B.  R.  Co.  v.  Dickson,  88  111.433. 

But  see  Williams  v.  Chicago  &  A.  R.  Co.,  135  111.  491,  where, 
under  a  statute  requiring  the  bell  to  be  rung  or  the  whistle  to  be 
sounded  at  a  certain  distance  from  ''a  place  where  the  railroad 
crosses  or  intersects  a  public  highway,*'  it  was  held  that  a  farmer, 
whose  horse,  with  which  he  was  plowing,  became  frightened  by  the 
sudden  and  unsignaled  approach  of  a  train,  could  not  recover  for 
damages  caused  thereby,  although  the  frightening  occurred  at  a 
point  within  the  statute. 

The  argument  of  this  decision  was  ibis:  That  a  proper  eoDStruction  of 
such  a  statute  led  to  the  conclusion  that  it  was  intended  solelyifor  the  benefit 
of  travellers  on  public  highways,  where  the  latter  adjoined  or  intersected 
a  railroad,  and  that  under  such  statute  the  company  did  not  owe  it  as  a 
duty  to  the  plaintiff,  he  not  being  a  traveler,  to  comply  with  the  statu- 
tory requirements  above  specified.  Sustaining  itself  by  well  understood 
authority,  the  court  says :  **In  order  to  justify  a  recovery,  it  is  not  suffi- 
cient to  show  that  the  defendant  has  neglected  some  duty  or  obligation 
existing  at  common  law,  or  imposed  by  statute,  but  that  the  defendant  has 
neglected  a  duty  or  obligation  which  it  owes  to  him  who  claims  damages 
for  the  neglect.  ♦  ♦  ♦  Similar  provisions  exist  in  the  statutes  of  otlier 
states,  and  the  uniform  current  of  authority  is  in  favor  of  the  construction 
that  the  requirement  is  for  the  benefit  of  travellers  upon  the  highway^  In 
some  of  the  cases  the  obligation  to  ring  the  bell  or  blow  the  whistle  exists 
where  the  grade  of  the  railroad  track  and  that  of  the  highway  are  on  the 
same  level;  in  others,  where  the  track  is  upon  a  bridge  raised  above  and 
over  the  highway.  In  some  of  the  cases  it  is  held  that  the  duty  of  giving 
the  signal  is  exacted  in  order  to  protect  travelers  from  actual  collision 
with  passing  trains;  in  others,  in  order  also  to  enable  them  to  secure  their 
horses  against  taking  fright  at  the  trains  when  they  pass.  In  one  case 
the  railroad  company  was  held  liable  to  one  who  had  passed  the  crossing, 
in  another  case  to  one  traveling  upon  a  highway  parallel  with  the  track 
towards  a  hio^hway  crossing  the  track.  But  in  all  these  cases  the  person 
who  has  the  right  of  recovery  is  a  person  who  is  on  the  highway,  either  at 
the  crossing  or  elsewhere.  Wherever  the  hazard  to  be  provided  against  is 
the  danger  of  damage  by  the  frightening  of  teams,  the  teams  are  those 
which  are  traveling  upon  the  public  highway  at  or  near  the  crossing." 
Oiting  1  Thomp.  on  Neg.  p.  352,  sec.  15,  and  p.  452,  sec.  1,  par.  8;  Harty 
«,  Cent.  R.  R.  Co.,  42  N.  Y.  468;  O'Donnell  v.  Providence,  etc.,  R.  R.  Co.» 
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6  R.  I.  211 ;  Holmes  v.  Central  R.  &  B.  Co.,  37  Ga.  593;  Norton  v.  Eastern 

R.  Co.,  113  Mass.  366;  Wakefield  v.  Conn.,  etc.,  R.  Co.,  87  Vt.  330;  Penn. 

R.  Co.    V,  Harnett,  59  Penn.   St.   259;  Ransom  «.  C,  St.  P.,  M.  &  O.  Ry. 

Co.,  62  Wis.  178,  19  Am.  and  Eng.  R.  Cas.  16,  St.  L.  &  S.  F.  Ry.  Co.  c. 

Payne,  29  Kan.  166,  13  Am.  and  Eng.  R.  Cas.  632;  Evans  o.  A.  &  P.  R.  R.       I 

Co.,  62  Mo.  49.  ' 

Caution.— The  case  of  Wakefield  v.  Conn.  &  P.  R.  R.  Co.,  37  Vt.  330, 
mentioned  in  the  list  of  citations  just  quoted,  arose  under  a  statute  similar 
to  the  one  now  under  discussion,  and  is  sometimes  cited  as  sustaining  the 
doctrine  that  such  statutory  requirements  are  for  the  protection  of  others 
than  travelers  upon  intersecting  highways  who  may  be  in  the  vicinity  of 
railway  crossings  and  sufiEer  injury  by  the  neglect  of  the  company  in  giving 
the  statutory  signals.  The  reason  for  such  use  of  this  case  lies  in  the  fact 
that  the  court  remarked  that  such  statutory  duty  is  not  only  in  reference  to 
travelers,  but  **  to  all  persons  who,  being  lawfully  at  or  in  the  vicinity  of 
the  crossing,  may  be  subjected  to  accident  and  injury  by  the  passing  of 
engines  at  that  place."  1  Red  field  on  Railways,  686,  note,  cites  this  case 
as  laying  down  the  doctrine  mentioned,  and  while  it  criticises  the  holding 
of  the  court  upon  another  point  omits  mentioning  the  important  fact  that 
this  language  was  used  in  this  case  concerning  a  traveler  on  the  public 
highway  who  had  crossed  the  railway  track  before  the  train  had  reached 
it,  and  whose  horses,  frightened  by  the  train,  turned  around  and  ran  in 
front  of  it,  thereby  causing  the  injury.  This  material  fact  in  the  case,  and 
indeed  the  very  one  from  which  the  cause  of  action  arose,  illumines  the 
remark  of  the  court,  and  very  materially  qualifies  the  effect  of  the  doctrine 
it  is  sometime  claimed  to  support.  Wood  on  Railroads  does  not  cite  the 
case  for  any  purpose. 

(2)  Obstruction  of  Travel  by  Railroad — Indictment  for. — As  to  the 
nature  of  this  remedy,  and  for  what  obstructions  it  will  lie,  see  17 
Am.  &  Eng.  R.  Cas.  172,  note,  and  19  Am.  &  Eng.  B.  Cas.  433, 
note. 

For  the  obstruction  of  travel  upon  the  public  streets  or  high- 
ways, contrary  to  the  powers  granted  them,  railroad  companies 
are  liable  to  indictment  as  for  maintaining  a  public  nuisance. 
Northern  Central  Ry.  Co.  v.  Commonwealth,  90  Pa.  St.  300,  5  Am. 
&  Eng.  R.  Cas.  318;  Regina  v.  Great  North  of  England  Ry.  Co.,  9 
Q.  B.  315,  in  which  case  the  question  is  elaborately  discussed,  as, 
too,  it  was  in  Regina  v.  Burlington  &  Gloucester  Ry.  Co.,  9  C.  & 
P.  4G9,s.  c.  3  Q.  B.  223;  State  v.  Morris  &  Essex  Ry.  Co.,  3  Zab.  365. 

And  where,  under  a  statute,  a  railroad  company  which  takes  a 
public  way  for  its  corporate  purposes  incurs  the  obligation  to  con- 
struct a  substitute  road  within  a  reasonable  time,  the  failure  to  so 
construct  such  substitute  road  is  a  public  nuisance,  for  which  the 
company  is  liable  to  an  indictment.  Pittsburg,  Va.  &  Ry.  Co.  v. 
Commonwealth  (Pa.),  10  Am.  &  Eng  R.  Cas.  321. 

This  case  is  cited  in  2  Redfield  on  Railways  429,  note  (a),  as  sustaining 
the  unqualified  statement  that  **  where  a  highway  is  taken  for  railway  pur- 
poses, and  a  new  way  is  not  substituted  within  a  reasonable  time,"  a  public 
nuisance  is  created;  whereas,  irrespective  of  what  may  be  the  rule  at  com- 
mon-law, this  case,  based  as  it  is  upon  a  statutory  requirement,  does  not 
declare  a  general  legal  rule,  irrespective  of  legislative  enactment.     Upon 
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this  point  the  court  says:  '*  The  rights  granted  are  in  consideration  of 
duties  assumed,  among  which  is  the  duty  of  reconstructing  the  public 
highway  from  which  it  has  excluded  the  public.  Having  accepted  all  the 
provisions  of  the  act  this  duty  arises  not  only  from  the  imperative  com- 
mand thereof,  but  also  from  an  implied  agreement  and  by  tenure.  *  *  * 
The  offense  was  the  failure  to  construct  according  to  the  requirements  of 
the  statute.*' 

It  is  no  defense  to  an  indictment  charging  obstructions  of  a 
highway  that  the  rules  of  the  company  instructed  employes  not  to 
permit  such  obstruction  to  continue  for  an  unreasonable  length  of 
time.     State  v.  Louisville  &  N.  R.  Co.,  50  Am.  &  Eng.  K.  Ciis.  161. 

Pursuant  to  the  principle  that  a  corporation  is  not  in  any  respect 
liable  for  injuries  arising  from  the  management  of  its  affairs  while 
in  the  hands  of  a  receiver,  no  indictment  will  lie  against  a  railroad 
company  for  the  obstruction  of  a  highway,  or  other  like  nuisiince, 
when  the  company  is  entirely  nnder  the  control  of  a  receiver. 
State  V.  Vermont  Central  Ry.  Co.,  30  Vt.  110. 

As  not  pertinent  to  the  present  inquiry  we  do  not  discuss 
other  circumstances  wherein  railroad  companies  are  liable  to  in- 
dictment, but  these  questions  will  be  found  discussed  very  fully  in 
8  Am.  &  Eng.  R.  XJas.  304,  305.  See,  too,  1  Wood  on  Railroads, 
726  and  729,  and  3  Wood  on  Railroads,  1621  and  1628,  inclusive; 
and  2  Redfield  on  Railways,  401  et  seq.  and  434  et  seq. 


Detboit  CmzENB'  Stbeet  Eailway   Co.  et   cH.  v.  City   op 

Detroit  * 

City  of  Detboit  v.  Detroit  City  Eailway  Co.  et  cd. 

(United  States  Circuit  Court  of  Appeals,  Sixth  Circuit,  64  Fed.  Hep,  628.) 

Street  Railways— Nature  and  Duration  of  Rights  Granted  to  Them — 
How  Determined  [(1)  p.  99].— The  nature  and  the  dumtion  of  any  estate 
which  a  street  railway  company  may  take  must  depend  upon  the  lanpuHge 
of  the  trrant  and  the  lei^al  power  of  the  ijnuitor  to  make  it.     (Pnf/e  80.) 

Municipal  Corporations— Power  to  Crant  Use  of  Streets  to  Street  Rail- 
ways [(2>  p.  101]. — A  municipal  corporation,  under  its  general  powers  vested 
in  it  by  its  charter,  has  authority  to  grant  the  use  of  the  streets  within  its 
limits  for  the  purposes  of  a  street  railway  to  any  company  having  the 
proper  franchise.     (Page  81.) 

*  Note.— The  decision  of  the  circuit  court  in  these  cases,  now  reversed,  will 
be  found  reported  in  full  in  56  Am.  &  Eng.  K.  Cas.  837. 
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Same — Power  to  Grant  Right  of  Way  for  Term  Beyond  Corporate  Exist- 
ence of  Grantee  [(3)  p.  101]. — A  municipal  corporation,  under  its  general 
power,  may  make  a  grant  of  a  right  of  way  extending  beyond  the  corporate 
life  of  the  grantee,  and,  in  Michigan,  this  right  is  not  limited  by  implication 
from  the  policy  of  the  state  under  its  constitution.  Art.  15,  §  10,  which  pro-  | 

vldes  that  no  corporation  other  than  municipal  corporations,  or  those  for  I 

the  construction  of  railroads,  plank  roads,  and  canals  shall  be  chartered  for 
a  longer  period  than  thirty  years;  or  from  the  limitation  to  a  like  period 
fixed  by  statute  upon  the  life  of  street  railway  companies,  or  because  of  the 
fear  of  possible  evils  resulting  from  long  grants  of  this  kind.     {Page  96.) 

Same — Consent  of  Cities  in  Michigan  to  Use  of  Streets — Limitation  of 
Termt — Under  the  provision  of  the  Laws  of  Michigan  of  1861,  p.  11,  which 
added  sections  33  and  34  to  the  general  tram-railway  act  of  1855,  author- 
izing the  incorporation  of  companies  to  construct  and  operate  street  rail- 
ways, provided  that  no  such  railway  should  be  constructed  through  the 
streets  of  a  city  without  the  consent  or  under  the  control  of  the  municipal 
authorities;  and  under  the  laws  of  1867,  p.  257,  which  provided  further 
that  municipal  authorities  should,  after  such  consent,  make  no  regulations 
impairing  the  rights  or  franchises  granted,  it  was  held^  that  these  provisions, 
when  construed  together,  and  regarded  in  the  light  of  the  fixed  constitu- 
tional policy  of  that  state,  which  limits  legislative  power  in  respect  to 
direct  interference  with  purely  local  concerns,  the  general  charter  powers 
of  the  city  of  Detroit  over  its  streets,  the  purpose  which  the  legislature  had 
in  view,  and  other  sections  of  the  acts  named  which  provided  ifor  acquiring 
rights  of  way  and  for  mortgaging  street  railways,  etc.,  the  power  of  the 
city  of  Detroit  to  give  the  statutory  **  consent^'  required  was  not  an  im- 
plied power  to  be  construed  strictly,  but  was  one  directly  conferred,  and 
authorized  the  grant  of  such  easement  in  the  streets  as  was  requisite  for  the 
purposes  sought  to  be  accomplished ;  and  as  the  power  named  contained  no 
words  of  limitation,  the  local  government  has  discretion  as  to  the  **  terms  and 
conditions  "  of  any  grant  it  might  make,  and  hence  such  grant  need  not  nec« 
essarily  be  limited  by  the  life  of  the  franchises  of  grantee.     {Pagen  83-88.) 

Power  of  Municipalities  in  Michigan  to  Grant  Use  of  Streets  in  Per- 
petuity— Qusrei — Qucere,  whether  in  Michigan,  where  municipal  corpora- 
tions are  invested  with  the  general  power  to  open,  close,  and  widen 
streets,  and  to  prescribe,  control,  and  regulate  the  manner  in  which  streets 
shall  be  used,  such  general  powers  authorize  a  consent  to  the  use  of  streets 
in  perpetuity  or  for  a  definite  term.     {Page  82.) 

Power  of  Street  Railways  to  take  Right  of  Way  for  Term  Beyond  Corpo- 
rate Existence  [(4)  p.  102]. — A  street  railway  company  is  not  restricted  to 
the  taking  of  a  grant  of  a  right  to  use  the  streets  of  a  city  for  a  term  lim- 
ited by  its  corporate  life,  where  such  grant  is  assif^nable.     (Pages  78-82.) 

Street  Railway  as  Additional  Servitude  to  Streets  [(5)  p.  103]. — In  Michi- 
gan, a  street  railway  operated  on  the  streets  of  a  municipality,  whether  the 
motor  power  be  animal  or  electrical,  is  not  an  additional  servitude  subject 
to  injunction  at  the  suit  of  abuttinpf  owners.     (Pftge  81.) 

Interpretation  of  Powers  of  Municipal  Corporations! — The  rule  requiring 
a  strict  construction  of  the  powers  of  municipal  corporations  is  not  to  be 
80  applied  as  to  defeat  the  intent  of  the  legislature.     (Page  87.) 

Appeals  from  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Michigan. 
The  bill  in  this  action  was  filed  in  the  circuit  court  of 
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Wayne  county,  Mich.,  by  the  city  of  Detroit,  against  the 
Detroit  City  Bailway,  the  Detroit  Citizens'  Street  Railway 
Company,  Sidney  B.  Miller  and  William  K.  Muir,  trustees, 
and  the  Washington  Trust  Company  of  the  City  of  New  York, 
asking  an  injunction  to  compel  the  removal  of  tracks  from  the 
streets,  and  to  restrain  the  further  operation  of  a  certain 
street  railway  therein.  The  action  was  removed  to  the  federal 
court  by  the  Washington  Trust  Company. 

At  the  hearing  the  injunction  prayed  for  was  refused  as  to 
the  lines  of  the  Congress  &  Baker  Street  Bailway  Company  and 
the  Cass  Avenue  Street  Bailway  Company,  and  further  argu- 
ment ordered  as  to  the  other  lines,  tne  parties  being  given 
leave  to  amend  their  pleadings.  The  cause  was  heard  upon 
the  amended  pleadings,  and  a  decree  entered  in  favor  of  the 
complainant,  excepting  as  to  the  above-named  lines.  The  De- 
troit City  Bailway  and  Charles  M.  Swift,  who  had  been  made 
trustee  in  the  place  of  William  K.  Muir,  deceased,  then  ap- 
pealed the  case  to  the  supreme  court,  but  the  appeal  was  dis- 
missed for  want  of  jurisdiction.  154  U.  S.  500.  The  other 
defendants  and  the  complainant  separately  appealed  to  the 
circuit  court  of  appeals. 

James  C.  Carter,  for  appealing  railway  companies. 

Ashley  Pcmd  and  Otto  Kirchner,  for  Detroit  Citizens'  Street 
Bailway  Co. 

Sidney  T.  MUhr,  for  first  mortgage  bondholders. 

John  C,  BoneUy  {Fred.  A.  Baker  and  Henry  M.  Duffidd,  of 
counsel)^  for  Washington  Trust  Co. 

Charles  A.  Kent  and  Benton  Hanchett,  for  City  of  Detroit. 

Before  Jackson,  Circuit  Justice,  Lubton,  Circuit  Judge,  and 
Saqe,  District  Judge. 

Lubton,  Circuit  Judge. — The  relief  which  the  bill  seeks  is 
the  removal  from  the  streets  of  Detroit  of  the  tracks  and  cars 
of  the  Detroit  Citizens'  Street  Bailway  Company. 
The  ground  upon  which  the  relief  is  sought  is  that  fieii«r  Maght. 
the  term  for  which  the  city  consented  to  the  use 
of  the  streets  occupied  by  that  company  has  expired  by  limi- 
tation, and  that  that  company  is  therefore  an  unlawful  tres- 
passer on  the  streets,  and  its  tracks  and  cars  a  public  nuisance. 
The  Detroit  Citizens'  Street  Bailway  Company  is  the  assignee 
and  successor  of  the  Detroit  City  Bailway  Company.  The 
street  easements  or  privileges  now  involved  were  derived  from 
the  Detroit  City  Bailway  Company,  and  the  controversy  de- 
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pends  upon  the  duration  of  the  term  acquired  by  that  com- 
pany from  the  city. 

In  November,  1862,  the  city  council  of  Detroit,  by  ordinance, 
consented  to  the  use  of  certain  designated  streets  for  a  term 
of  30  years,  b^  Cornelius  S.  Buchnell  and  his  asso- 
ciates and  their  successors  and  assigns,  when  they 
should  become  incorporated  as  a  street  railway  company 
under  the  general  law  of  Michigan  providing  for  the  incorpo- 
ration of  street  railway  companies.  Though  that  easement 
was  to  Buchnell  and  associates,  yet  it  was  given  in  anticipa- 
tion that  they  would  become  incorporated,  and  thereby  ac- 
quire the  franchises  essential  to  the  operation  of  a  street  rail- 
way for  tolls ;  and  the  grant  was  so  framed  as  to  inure 
to  them  in  their  corporate  capacity.  Subsequently  they  did 
comply  with  the  requirements  of  the  law  of  the  state,  and 
became  incorporated,  under  the  name  of  the  Detroit  Street 
Railway  Company,  with  a  corporate  life  limited  to  30  years. 

The  date  of  this  incorporation  was  May  ,  1863.      This 

consent  ordinance  contained  numerous  provisions  concerning 
the  streets  to  be  occupied,  the  kind  of  structure  to  be  put 
down,  the  mode  in  which  the  cars  should  be  operated  and 
track  maintained,  the  amount  and  kind  of  license  tax  to  be 
paid  the  city,  etc. 

Immediately  upon  incorporation,  the  company  proceeded 
to  construct  and  operate  the  contemplated  road.  Frequent 
ordinances  recognizing  the  original  consent,  and  enforcing 
the  terms  and  conditions  upon  which  it  was  made,  leave  no 
doubt  but  that  consent  has  inured  to  the  Detroit  City  Railway 
Company.  In  course  of  time  the  relations  between  that  com- 
pany and  the  city  council  became  complicated  and  unsatisfac- 
tory. A  new  adjustment  of  the  terras  and  conditions  upon 
which  the  consent  had  been  given  was  regarded  as  a  neces- 
sity. The  ordinance  of  1862  was  therefore,  in  November, 
1879,  amended  in  numerous  particulars.  New  burdens  and 
obligations  were  imposed  upon  the  company,  additional  taxes 
were  provided  for,  some  reduction  in  tolls  was  required,  and 
certain  extensions  deemed  desirable  by  the  public  were  de- 
manded. Under  the  statute  providing  for  obtaining  the  con- 
sent of  cities  and  villages  to  the  construction  and  operation 
of  street»-car  lines  on  or  in  the  streets  of  such  cities  and  vil- 
lages, it  was  provided  that  after  such  consent  had  been 
graDted  it  should  not  be  revoked  or  altered  without  the  con- 
sent of  each  party  to  the  contract. 

The  inducement  operating  upon  the  railway  company  to  give 
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its  assent  to  the  very  serious  burdens  imposed  by  the  change 
proposed  in  the  terms  and  conditions  upon  which  the  city  had 
consented  to  its  occupancy  of  the  streets  was  found  in  a  pro- 
vision of  the  new  ordinance,  by  which  the  term  for  which  the 
city  consented  to  the  use  of  its  streets  for  street-railway  pur- 
poses was  extended  for  30  years  from  the  date  of  the  new 
arrangement  The  original  consent  would  have  expired  in 
May,  1893,  being  for  30  years.  The  extension  of  the  rights  and 
privileges  originally  conferred  would  operate  to  extend  the 
term  until  November,  1909.  This  extension  of  the  term  seems 
to  have  been  the  sole  consideration  for  the  assumption  by  the 
company  of  the  new  burdens  imposed  by  the  new  proposal. 
It  was  regarded  as  a  sufficient  consideration,  and  was  accepted 
in  writing  as  required  by  law,  and  became  a  binding  and  ir- 
revocable agreement,  unless  the  contract  was  void  as  being  in 
excess  of  the  corporate  powers  of  the  contracting  parties. 

The  act  under  which  the  Detroit  City  Railway  Company 
became  incorporated  contained  a  provision  limiting  tlie  cor- 
porate life  of  all  companies  organized  thereunder 
to  a  term  of  30  years  from  date  of  organization.  ea«emeiit*riin- 
Thus,  the  gi'ant  of  an  extension  of  the  term  was  to  ning  b«yond 
a  company  whose  corporate  life  would  expire  16  corporate  nre 
years  before  its  street  rights  and  privileges.  This  ®'»™■^••• 
fact  has  given  rise  to  this  litigation,  and  the  question  to  be 
decided  turns  upon  the  significance  to  be  attached  to  the  grant 
of  a  30-year  street  easement  to  a  corporation  having  only  14 
years  of  corporate  life.  That  the  corporate  life  of  the  Detroit 
City  Railway  Company  would  expire  16  years  before  the  ex- 
piration of  the  extended  term  of  street  rights  was  a  fact  well 
known  both  to  the  city  authorities  and  the  railway  company. 
Upon  the  expiration  of  the  corporate  life  of  the  corporation, 
its  corporate  franchises  to  operate  for  tolls  a  line  of  street  rail- 
way would  likewise  expire.  The  grantee  in  the  extension 
ordinance  could  not,  therefore,  effectively  enjoy  the  rights  and 
privileges  conferred  beyond  the  period  of  its  corporate  exist- 
ence. This,  we  must  assume,  was  well  known  to  both  of  tlio 
contracting  parties.  What,  then,  was  the  consideration  mov- 
ing the  corporation  to  accept  the  new  burdens  and  obligations 
to  obtain  a  grant  it  could  not  personally  enjoy  beyond  tlio 
duration  of  its  corporate  life  ?  Tne  answer  is  obvious.  The 
original  consent  was  not  limited  to  Buchnell  and  his  associates, 
nor  to  the  corporation  which  they  were  promoting,  and  to 
which  the  consent  was  to  inure.     That  consent  was  to  the 
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grantees  named  and    described,  and  their  **  successors  or 
assigns." 

The  ordinance  of  1879  was  not  a  new  grant  or  a  new  con- 
sent ;  it  was  confessedly  an  extention  of  the  old  grant  of  con- 
sent, upon  the  terms  and  conditions  of  the  old  consent,  except 
in  so  far  as  those  terms  were  readjusted.  It  follows  that  the 
extension  of  that  term  was  a  grant  to  the  Detroit  City  Kail  way 
Company  and  its  successors  and  assigns.  While,  therefore, 
neither  party  supposed  that  it  was  in  the  power  of  the  city 
council  to  extend  the  corporate  life  or  corporate  franchises  of 
the  Detroit  City  Bailway  Company  beyond  the  term  prescribed 
in  the  law  which  gave  it  birth,  yet  it  was  supposed  and  'be- 
lieved by  each  that  the  value  of  the  extended  term  would  con- 
sist in  its  assignability  to  a  grantee  endowed  with  the  fran- 
chises essential  to  the  enjoyment  of  the  city's  consent  to  the 
use  of  its  streets  for  street-railway  purposes.  These  con- 
siderations operated  to  induce  the  acceptance  of  the  new  terms 
imposed,  and  reliance  upon  the  soundness  of  the  opinions  then 
entertained  has  led  to  the  investment  by  the  company  in  im- 
portant extensions  and  costly  improvements,  aggregating  in 
amountupward  of  a  million  of  dollars.  In  reliance  upon  the 
property  value  of  the  extended  term,  the  property,  franchises, 
and  property  rights  of  the  company  were  mortgaged  by  tlie 
Detroit  Uity  Railway  Company  to  the  defendants  Sydney  D. 
Miller  and  W.  K.  Muir  as  trustees  to  secure  an  issue  of  $1,000- 
000  of  bonds,  all  of  which  are  now  outstanding  in  the  hands 
of  purchasers  who  have  relied  upon  the  validity  of  the  exten- 
sion ordinance. 

In  January,  1891,  that  company  sold  and  assigned  its  rail- 
way, franchises,  rights  of  way,  and  property  rights  of  every 
kind  to  the  Detroit  Street  Railway  Company,  a  corporation  of 
the  state  of  Michigan.  In  October,  1891,  the  Detroit  Street 
Bailway  Company  sold  and  transferred  all  its  railway  aod 
franchises  and  easements  of  every  kind  to  the  defendant,  the 
Detroit  Citizens*  Street  Railway  Company.  The  latter  was  a 
corporation  lately  organized  under  the  general  incorporation 
law  of  Michigan,  and  having  all  the  powers  and  franchises 
necessary  to  the  operation  of  a  street  railway.  Each  of  these 
sales  and  assignments  was  in  pursuance  of  express  statutory 
authority,  and  neither  transaction  is  in  any  way  questioned. 
After  the  Citizens'  Street  Railway  Company  had  acquired  the 
road  and  property  of  its  predecessors,  it  executed  a  mortgage 
to  the  defendant,  the  Washington  Trust  Company,  to  secure  an 
issue  of  $3,000,000  of  bonds,  of  which  $2,000,000  are  outstand- 
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ing  in  tlie  hands  of  holders  induced  to  buy  in  reliance  upon 
the  extension  of  the  term  made  in  1879.  To  grant  the  relief 
sought  will  entirely  extinguish  rights  and  privileges  in  the 
street  which  the  complainant  avers  can  now  be  disposed  of  for 
upward  of  a  million  of  dollars.  It  is  equally  plain  that  the 
value  of  the  tangible  property  owned  by  the  railroad  company 
and  conveyed  in  its  mortgages,  such  as  its  tracks  and  equipment, 
will  be  enormously  reduced  if  removed  from  the  streets. 
That  the  extension  was  made  and  accepted  in  good  faith  is  not 
questioned.  That  the  street-car  companies  have  not  faithfully 
complied  with  all  the  terms  and  conditions  imposed  by  the  ad- 
justment made  in  1879  is  not  averred  in  any  pleadings.  The 
only  theory  upon  which  the  bill  was  filed  is  that  the  opinion 
entertained  at  the  time  of  the  extension  as  to  the  power  of  the 
city  council  to  extend  the  term  of  the  street  rights  of  the  street 
railway  company  beyond  the  duration  of  its  corporate  life  was 
erroneous,  and  that  the  contract  was  void  as  being  tdtra  vires. 

The  circuit  court  concurred  in  opinion  with  the  counsel  for 
complainant,  and  granted  a  decree  for  the  removal   of  the 
tracks  and  cars  from  the  streets  as  being  in  law  a 
public  nuisance.     A  review  of  that  decree  presents  eircult  co«rt. 
propositions   very  grave    in    character,   both    by 
reason  of  the  magnitude  of  the  private  interests  concerned, 
and   in   that  their  determination  will  affect  public  interests 
involved  in  the  supposed  limitations  upon  the  powers  of  the 
municipalities  of  Michigan. 

The  views  entertained  by  the  circuit  judge,  and  which  led 
him  to  the  conclusion  now  to  be  reviewed,  are  expressed  in  an 
opinion  reported  in  55  Fed.  569.  That  opinion  may  be  thus 
summarized : 

(1)  That  the  power  to  make  the  grant  relied  on  by  defend- 
ants in  this  case  must  be  found  in  the  train  or  street-railway 
acts,  or  not  at  all. 

(2)  That  the  power  conferred  by  those  acts  to  grant  an 
easement  in  the  streets  to  a  street-railway  company  is  not  an 
express,  but  an  implied,  power. 

(3)  That ''  a  power  implied  must  be  limited  to  the  necessity 
which  gives  rise  to  its  implication." 

(4)  That  "  an  inevitable  limitation  thus  arising  is  that  the 
easement  shall  not  endure  beyond  the  life  of  the  franchise  for 
which  the  easement  is  given.*' 

(5)  That  the  corporate  life  and  corporate  franchises  origin- 
ated under  a  general  law  which  limited  their  continuance  k>  a 
period  of  30  years. 
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(6)  That  it  therefore  followed  that  the  power  of  the  city  was 
limited  to  the  grant  of  an  easement  of  way  in  the  public 
streets  not  exceeding  in  duration  the  corporate  life  of  the 
company  receiving  the  grant. 

The  very  eminent  counsel  lor  the  city  have,  in  addition  to 
the  points  of  decision  stated,  argued  very  strenuously  that, 
Corporate  irrespective  of  the  capacity  of  the  city  to  make  the 
power  to  re-      grant  in  question,  it  was  not  within  the  corporate 

extenilng'''''*  P^^?^  ^^  ^^®  Detroit  City  Kail  way  Company  to 
beyond  oorpo-  receive  a  street  franchise  for  a  term  extending 
rate  exisunre.  bcyond  its  Corporate  franchise.  We  cannot  at  all 
agree  to  this  preposition.  The  duration  of  au}^  estate  which 
Such  a  corporation  may  take  must  depend  upon  the  language 
of  the  grant  and  the  power  of  the  grantor  to  make  it. 

"  It  was  an  incident  at  common  law  to  every  corporation  to 
have  a  capacity  to  purchase  and  alien  lands  and  chattels, 
unless  they  were  especially  restrained  by  their  charter  or  stat- 
ute."    2  Kent,  Comm.,  side  pages  281,  282. 

The  same  author  says  : 

"  Corporations  have  a  fee-simple  for  the  purpose  of  aliena- 
tion, but  they  have  only  a  determinable  fee  for  the  purposes 
of  enjoyment.  On  the  dissolution  of  the  corporation,  the 
reverter  is  to  the  original  grantor  or  his  heirs ;  but  the 
grantor  will  be  excluded  by  the  alienation  in  fee,  and  in  that 
way  the  corporation  may  defeat  the  possibility  of  a  reverter." 

"  If  real  or  personal  property  or  negotiable  contracts  are 
conveyed  to  a  corporation,  subject  to  no  condition,  the  com- 
pany has  the  right  to  transfer  the  same  absolutely,  and  in 
such  case  the  title  of  the  purchaser  will  not  be  affected  by  a 
subsequent  dissolution  of  the  corporation."  Mor.  Priv.  Corp. 
§§  330,  1031  ;  Nicoll  v.  Railroad  Co.,  12  N.  Y.  121  ;  State  v. 
Eives,  5  Ired.  305-309  ;  People  o.  O'Brien,  111  N.  Y.  13 ; 
Omaha  Bridge  Cases,  10  U.  S.  App.  192,  2  C.  C.  A.  174. 

The  case  last  cited  was  where  a  lease  of  trackage  and 
bridge  rights  was  made  to  a  railroad  company  for  999  3'ears, 
which  had  only  a  corporate  life  of  40  years. 

In  People  v.  O'Brien,  cited  above,  the  instance  was  that  of 
a  grant  of  an  easement  in  the  streets  of  New  York,  unlimited 
as  to  time.  The  grant  of  street  rights  had  been  made  by  the 
city  of  New  York  in  perpetuity  to  a  street-railway  company 
having  a  corporate  life  limited  to  1000  years,  but  subject  to  a 
reserved  right  of  g-mendment,  alteration,  or  repeal.  The 
grant  was  made  by  authority  conferred  by  an  amendment  to 
the  constitution  of  the  state  adopted  in  1875,  which  prohib- 
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ited  the  enactment  of  any  law  which  should  aathorize  *'  the 
construction  or  operation  of  a  street  railway  except  upon  the 
condition  that  the  consent  of  the  owners  of  one  half  in  value 
of  the  property  bounded  on,  and  the  consent  also  of  the  local 
authorities  having  the  control  of  that  portion  of  that  street  or 
highway  upon  which  it  is  proposed  to  construct  or  operate 
such  road  be  first  obtained.'*  Const.  N.  T.  art  3,  §  18.  The 
court  of  appeals  of  New  York,  in  a  most  elaborate  opinion, 
Md: 

(1)  That  the  "  consents  "  obtained  "  were  the  muniments  of 
title  to  the  enjoyment  of  the  rights  acquired  thereunder  by 
the  railroad  company,"  and  constituted  a  property  interest 
which  was  not  destroyed  by  the  repeal  of  the  charter. 

(2)  That  there  was  no  limitation  upon  either  the  power  of 
the  city  to  grant  an  easement  in  perpetuity  extending  beyond 
the  prescribed  life  of  the  corporation,  nor  did  such  limitation 
operate  to  limit  the  power  of  the  corporation  to  receive  such 
grant.  The  court  said,  as  to  the  duration  of  such  a  grant, 
that : 

"  This  is  to  be  determined  by  a  consideration  of  the  lan- 
guage of  the  grant  and  the  extent  of  the  interest  which  the 
grantor  had  authority  to  convey.  We  think  this  question  has 
been  decided  by  cases  in  this  court,  which  are  binding  upon 
us  as  authority  in  favor  of  the  perpetuity  of  such  estates. 
That  a  corporation,  although  created  for  a  limited  period,  may 
acquire  title  in  fee  to  lands  or  property  necessary  for  its  use, 
was  decided  in  NicoU  v.  Eailroad  Co.,  12  N.  Y.  121,  where  it 
was  held  that  a  railroad  corporation,  although  created  for  a 
limited  period  only,  might  acquire  such  title,  and  that,  where 
no  limitation  or  restriction  upon  the  right  conveyed  was  con- 
tained in  the  grant,  the  grantee  took  all  of  the  estate  pos- 
sessed by  the  grantor.  The  title  to  streets  in  New  York  is 
vested  in  the  city  in  trust  for  the  people  of  the  state,  but 
under  the  constitution  and  statutes  it  had  authority  to  convey 
such  title  as  was  necessary  for  the  purposes  of  corporations 
desiring  to  acquire  the  same  for  use  as  a  street  railroad.  The 
city  had  authority  to  limit  the  estate  granted,  either  as  to  the 
extent  of  its  use  or  the  time  of  its  enjoyment,  and  also  had 
power  to  grant  an  interest  in  its  streets  for  a  public  use  in 
perpetuity,  which  should  be  irrevocable.  Yates  v.  Van  de 
Bogert,  56  N.  Y.  526 ;  In  re  New  York  Cable  Ey.  Co.,  109  N.  Y. 
32.  Grants  similar  in  all  material  respects  to  the  one  in  ques- 
tion have  before  been  before  the  courts  of  this  state  for  con- 
struction ;  and  it  has  been  quite  uniformly  held  that  they  vest 
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the  grantee  with  an  interest  in  the  street  in  perpetuity  for  the 
purposes  of  a  street  railroad.  People  a.  Sturtevant,  9  N.  Y. 
263 ;  Davis  v.  Mayor,  etc.,  14  N.  Y.  506 ;  Milhau  v.  Sharp,  27 
N.  Y.  611 ;  Mayor,  etc.,  v.  Second  Ave.  E.  Co.,  32  N.  Y.  261 ; 
llailroad  Co.  v,  Kerr,  72  N.  Y.  330.  Other  cases  are  also 
reported  in  the  books,  but  it  is  deemed  unnecessary  to  accu- 
mulate authorities  on  this  point.'' 

AVe  are  clearly  of  opinion  that  the  power  of  the  Detroit 
City  Railway  Company  was  not  restricted  to  the  taking  of 
street  raiiwar  ^"^^  ^  grant  for  a  term  limited  by  its  corporate 
may  uke  lif©-     The  fact  that  it  could  not  personally  enjoy 

grant  for  time  the  interest  thus  granted  after  the  expiration  of 
beyond  its  cor-  ^^^  substantial  and  corporate  franchises  would  not 
porn  e  e.  ^^^  down  the  estate  granted.  Its  power  of  aliena- 
tion was  unajffected,  and  its  assignee,  if  otherwise  endowed 
with  the  franchises  essential  to  the  operation  of  street  rail- 
ways, might  enjoy  the  rights  and  privileges  derived  by  as- 
signment. The  duration,  character,  and  extent  of  an  estate 
conveyed  to  a  corporation  must  be  determined  by  the  terms 
of  the  grant  unless  there  be  an  express  prohibition  in  its 
organic  law,  or  one  imposed  by  statute.  Ang.  &  A.  Corp.  § 
195;  State  v.  Rives,  5  Ired.  305-309;  Asheville  Division  No. 
15  V.  Aston,  92  N.  C.  579;  16  Am.  &  Eng.  Corp.  Cas.  94;  State 
V.  Gas-Light  Co.,  102  Mo.  472,  34  Am.  &  Eng.  Corp.  Cas.  49; 
Gere  v.  N.  Y.  C.  &  H.  E.  E.  Co.,  19  Abb.  N.  C.  193,  203,  and 
cases  cited  above. 

There  is  nothing  in  the  nature  of  the  property  rights  in- 
volved in  a  grant  of  an  easement  in  the  streets  for  street 
railway  uses  which  distinguishes  it  from  other  property 
acquired  by  a  corporation  in  the  exercise  of  its  franchises; 
but  it  by  no  means  follows  that,  because  the  street-railway 
company  had  the  capacity  to  take  an  easement  in  the  street 
for  a  term  extending  beyond  its  corporate  franchises,  the 
city  had  the  power  to  make  such  a  grant.  The  power  of  the 
city  in  such  matters  is  not  to  be  determined  solely  by  the 
power  of  the  grantee  to  receive  the  interest  attempted  to  be 
conveyed.  It  is  just  as  essential  that  the  city  shall  have  the 
Manieipai  power  to  make  the  grant  as  that  the  grantee  shall 
power  to  grant  have  the  Capacity  to  take  the  estate  granted.  In 
•treet  fran-      j^g  jast  aualvsis  the  soundness  or  erroneousness  of 

chines  extend-    ,i  iV  i-i-iji  ■*!  j  x 

in?  beroiid  *1^®  conclusion  reached  by  the  circuit  court  must 
corporate  lift  tum  upou  a  consideration  of  the  powers  possessed 
of  grantee.  }jj  the  city  in  lespect  to  the  use  of  the  streets 
for  street-railway  purposes. 
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That  public  streets  are  a  public  trust,  to  be  held  and  pre- 
served for  legitimate  street  uses,  is  an  obvious  truth.  That 
the  ordinary  power  to  control  the  public  streets  usually  con- 
ferred  upon  all  municipal  governments  will  not  justify  a 
diversion  to  other  uses,  nor  support  a  delegation  of  the  power 
of  control  to  others,  or  any  abridgement  of  the  legislative 
authority  of  the  city  over  the  streets,  is  well  settled  law.  In 
view  of  these  general  principles,  what  were  the  powers  pos- 
sessed by  the  city  of  Detroit  touching  the  use  of  its  streets 
for  street-railway  purposes  ? 

1.  By    repeated   decisions  of  the   Michigan  courts  it  has 
been   adjudged  that  a    street  railway,  whether  the   motive 
power  be  horse  or  electricity,  is  but  an  improved  g^^^^  raiiwaj 
mode  of  street  use,  and  is  not,  therefore,  an  addi-  a  legitimate 
tional  servitude  which    abutting  owners  may  re-  Meofthe 
strain.     Grand  Rapids  &  Indiana  K.  Co.  v.  Heisel,  ■'"**• 

38  Mich.  62 ;  In  re  Grand  Rapids  St.  Rys.,  48  Mich.  433,  7  Am. 
&  Eug.  R.  Gas.  96  ;  Maybury  v.  Gaslight  Co.,  33  Mich.  154; 
People  V.  Ft.  Wayne  &  Elmwood  R.  Co.,  92  Mich.  522 ;  Dean 
V,  Ann  Arbor  St.  R.  Co.,  93  Mich.  330. 

2.  If  the  use  of  the  streets  for  street-railway  purposes  is  a 
legitimate  use,  then  it  must  follow  that  the  general  powers 
vested  in  the  city  by  its  charter  "  to  open,  close,  charter  powen 
and  widen   streets,"  and   ''to   prescribe,   control,  or manieipai- 
and  regulate  the  manner  in  which  the  highways,  JtiMorer 
streets,  avenues,"  etc.,  "  shall  be  used  and  enjoyed,"  **''*«^- 

is  a  power  broad  enough  to  permit  the  city  to  consent  to  the 
use  of  its  streets  for  such  purposes  by  any  company  having 
the  requisite  franchises  of  a  street-railway  company.  Judge 
Dillon,  in  his  work  on  Municipal  Corporations  (sec.  575)  [sec. 
725  in  4th  ed. — ^Ed.],  in  summing  up  his  conclusions  with 
respect  to  the  general  charter  powers  of  municipalities  over 
their  streets  as  affecting  the  power  to  grant  permission  for 
such  use  of  the  streets  by  street  railways,  says: 

"  The  ordinary  powers  of  municipal  corporations  are  usu- 
ally ample  enough,  in  the  absence  of  express  legislation  on 
the  subject,  to  authorize  them  to  permit  or  refuse  the  use  of 
streets  within  their  limits  for  such  purposes." 

Upon  a  full  consideration  of  the  subject,  the  Supreme 
Court  of  Kansas,  in  the  case  of  Atchison  St.  Ry.  Co.  t;. 
Missouri  Pac,  Ry.  Co.,  31  Kan.  661,  14  Am.  &  Eng.  R.  Cas. 
439  (the  opinion  being  by  Judge  Brewer,  now  an  associate 
justice  of  the  United  States  Supreme  Court),  came  to  the 
same  conclusion.  Bearing  upon  the  same  question  are  the 
1  (K.  8.)  A.  &  E.  B.  Cas.— 6 
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cases  of  Brown  v.  Duplessis,  14  La.  Ann.  842;  State  v. 
Corrigan  Con.  St.  Ey.  Co.,  85  Mo.  274,  29  Am.  &  Eng.  E.  Cas. 
591;  Davis  v.  Mayor,  etc.,  14  N.  T.  506  (opinion  of  Comstock, 
J.,  as  to  the  sufficiency  of  tlie  general  powers  to  support  a 
revocable  license);  Elliott,  Eoads  &  S.  563;  Booth,  St.  Ey. 
Law,  §  15.  That  a  revocable  license  would  be  within  the 
general  charter  powers  of  the  city  is  distinctly  supported  by 
the  opinion  of  Judge  Taft,  now  under  review. 

3.  Whether  such  general  powers  will  authorize  a  consent  in 
perpetuity  or  for  a  definite  term  is  doubtful.  The  weight  of 
qnvre:  whether  authority  secms  to  be  that  any  grant  of  an  ease- 
general  mnni-  meut  for  a  definite  time  operates  as  an  abridg- 
oMtr^u^an-  ^^^*  ^^  *^®  legislative  power  of  control  over  the 
thorizeH  per-  streets,  and  would  not  be  an  exercise  of  the  legis- 
petoai  irrant.  lative  powcrs  conferred  by  the  charter.  This  view 
is  strongly  supported  by  the  New  York  authorities,  as  well  as 
many  others.  Davis  v.  Mayor,  etc.,  14  N.  Y.  506  ;  Milhau  v. 
Sharp,  217  N.  Y.  61;  Mayor,  etc.,  v.  Second  Ave.  E.  Co.,  32 
N.  Y.  272.  These  cases  seem  to  proceed  upon  the  theory  that 
the  grant  of  any  easement  in  the  streets  is  the  conveyance  of 
a  property  interest  commensurate  with  the  purpose  for  which 
it  is  to  be  used,  and  therefore  irrevocable,  unless  that  power 
is  reserved. 

In  Mayor,  etc.,  v.  Second  Ave.  E.  Co.,  cited  above,  the 
court  drew  a  very  sharp  distinction  between  the  legislative 
and  contractual  powers,  saying  that : 

"The  rights  to  create  and  establish  ferries  and  railroad 
franchises  are  quite  distinct  and  separate  from  their  duties  as 
legislatures,  having  authority  to  pass  ordinances  for  the  con- 
trol and  government  of  persons  and  interests  within  the  city 
limits.  The  latter  are  powers  held  in  trust,  as  all  legislative 
powers  are,  to  be  used  and  exercised  for  the  benefit  and  wel- 
fare of  the  whole  community,  while  the  former  are  property, 
in  the  ordinary  sense,  to  be  acquired  and  conveyed  in  the 
same  manner  as  natural  persons  acquire  and  transfer  prop- 
erty, and  subject  to  the  operation  of  such  ordinances  and  by- 
laws as  may  be  lawfully  passed."     32  N.  Y.  271. 

It  is  to  be  also  observed  that  the  early  decisions  of  that  state 
did  not  recognize  a  street  railway  as  an  ordinary  street  use, 
but  a  new  burden  upon  the  fee.  The  cases  are  reviewed  in 
Porbes  u  Eailroad  Co.,  121  N.  Y.  505,  43  Am.  &  Eng.  E.  Cas. 
137.  Other  cases  holding  that  the  general  power  of  control- 
ling the  streets  will  not  support  a  consent  to  their  use  in  per- 
petuity or  for  a  term  of  years  are  Eailway  Co.  v.  Mayor,  etc.. 
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4  ColdL  406 ;  Louisville  City  Ky.  Co.  v.  Louisville,  8  Bush 
415;  Eichels  v.  Evansville  St.  R.  Co.,  78  Ind.  261,  5 
Am.  &  Eng.  R  Cas.  274;  State  v.  Trenton,  36  N.  J. 
Law,  79 ;  ^asli  v.  Lowry,  37  Minn.  263 ;  Lake  Eoland 
El.  B.  Co.  V.  Mayor,  etc.,  of  Baltimore,  77  Md.  352.  The 
contrary  view  is  supported  in  Brown  v,  Duplessis,  14 
La.  Ann.  842,  and  State  v.  Corrigan  St.  K.  Co.,  85  Mo.  274, 
29  Am.  &  Eng.  B.  Cas.  591.  The  question  is  an  open  one  in 
Michigan.  In  view  of  the  strong  constitutional  policy  of  that 
state  iu  favor  of  local  control  of  matters  purely  local,  to  be 
hereafter  more  fully  referred  to,  it  is  not  impossible  that  the 
courts  of  Michigan,  if  the  occasion  shall  arise,  will  refuse  to 
follow  the  New  York  cases,  in  view  of  the  widely  differing 
policies  of  the  two  states  in  the  matter  of  legislative  control 
over  purely  municipal  interests.  We  do  not  think  it  neces- 
sary to  decide  this  question,  inasmuch  as  the  case  must  turn 
upon  a  consideration  of  other  legislation  more  definitely  bear- 
ing upon  the  power  of  the  city  to  grant  a  vested  easement. 

In  the  interpretation  of  the  legislation  hereafter  to  be  con- 
sidered, we  shall  make  further  reference  to  these  charter 
powers  ;  but  we  shall,  for  the  purposes  of  this  case,  assume 
that  further  power  was  necessary  to  support  a  permission  to 
use  the  streets  granted  for  a  term  of  years. 

4.  This  was  the  state  of  the  law  when  the  Michigan  legisla- 
ture, in  1861,  made  provision  for  the  incorporation  of  street- 
railway  companies.  The  constitution  of  \^  state  does  not 
permit  the  organization  of  private  corporations  under  special 
acts,  but  requires  the  enactment  of  general  laws  under  which 
the  requisite  number  of  persons  may  become  incorporated 
with  the  powers  prescribed  in  the  general  law.  In  »ichi(ran  i^n. 
obedience  to  this  requirement  there  was  enacted,  **"•*  ^•'' '®»" 
in  1855,  a  general  law  providing  for  the  organiza-  l^^;;,!",""'' 
tion  of  train  (or  tram)  railway  companies.  Those  eonpante*. 
corporations  were  peculiar,  in  that  it  was  contemplated  that 
the  railway  constructed  should  be  subject  to  use  by  any 
owner  of  cars  adapted  for  use  on  such  road.  The  compensa- 
tion of  the  owners  of  the  road  was  to  consist  in  tolls  taken  at 
toll-gates  placed  at  intervals  along  the  line.  This  train  rail- 
way act  was  amended  in  1861,  so  as  to  provide  for  the  organi- 
zation of  street  railway  companies.  This  amendment  may  be 
found  at  sections  3526  and  3527,  How.  Ann.  St.  Mich. 

In  1867  the  act  was  further  amended,  which  latter  amend- 
ment appears  as  a  proviso  to  section  3527.  These  sections 
are  as  follows : 
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"3526.  Added  1861,  p.  11,  Feb.  2,  Act  14.  Sec.  33.  It 
shall  be  competent  for  parties  to  organize  companies  under 
this  act  to  construct  and  operate  railways  in  and  through  the 
streets  of  any  town  or  city  in  this  state." 

"  3527.  Added,  lb..  Am.  1867,  p.  257,  Mar.  27,  Act  188. 
Sec.  34.  All  companies  or  corporations  formed  for  such  pur- 
poses shall  have  the  exclusive  right  to  use  and  operate  any 
street  railways  constructed,  owned,  or  held  by  them ;  pro- 
vided that  no  such  company  or  corporation  shall  be  author- 
ized to  construct  a  railway  under  this  act  through  the  streets 
of  any  town  or  city  without  the  consent  of  the  municipal 
authorities  of  such  town  or  city,  and  under  such  regulations 
and  upon  such  terms  and  conditions  as  said  authorities  may 
from  time  to  time  prescribe  ;  provided,  further,  that  after  sucn 
consent  shall  have  been  given  and  accepted  by  the  company 
or  corporation  to  which  the  same  is  granted,  such  authorities 
shall  make  no  regulations  or  conditions  whereby  the  rights  or 
franchises  so  granted  shall  be  destroyed  or  unreasonably  im- 
paired, or  such  company  or  corporation  be  deprived  of  the 
right  of  constructing,  maintaining,  and  operating  such  rail- 
way in  the  streets  in  such  consent  or  grant  named,  pursuant 
to  the  terms  thereof." 

By  another  act  passed  in  1863  the  act  was  further  amended, 
being  section  3528,  and  is  as  follows  : 

"  3528.  Added  1863,  p.  33,  Feb.  18,  Act  33.  Sec.  35.  It 
shall  be  lawful  for  any  corporation  or  association  organized 
under  the  act  hereby  amended,  for  the  purpose  of  building 
and  operating  street  railways,  to  borrow  money  for  the  pur- 
pose of  constlructiug  and  operating  the  road  or  roads  proposed 
to  be  constructed  by  them,  and  for  that  purpose  to  mortgage 
or  create  any  other  lien  on  their  franchise,  road,  superstruc- 
ture, fixtures,  rolling  stock  and  equipments ;  and  whenever 
such  corporation  or  association  shall  have  acquired  a  simple 
easement  or  right  of  way  for  its  proposed  road,  or  any  part 
thereof,  and  shall  have  made  and  filed  its  articles  of  associa- 
tion in  conformity  to  the  provisions  of  the  act  hereby  amended, 
any  mortgage  or  mortgages  executed  by  such  corporation 
or  association  upon  the  route  or  routes  where  such  easement 
i)v  right  of  way  has  been  obtained  as  aforesaid,  shall  be  a  legal 
and  valid  lien  upon  the  right  of  way  so  obtained,  to  the  entire 
extent  of  the  interest  of  such  corporation  or  association  there- 
in, and  upon  the  superstructure  and  fixtures  upon  such  route 
or  routes,  whether  the  same  shall  be  built  before  or  after  or 
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partly  before  or  partly  after  siicli  mortgaging,  and  any 
such  mortgage  shall  be  deemed  to  be  a  mortgage  upon  real 
estate." 

In  1867  a  separate  act  was  passed,  providing  for  the  organi- 
zation of  street-railway  companies.  That  act  did  not  sab> 
stantially  change  the  manner  of  organization  or  powers  of  such 
companies,  nor  the  mode  in  which  street  rights  might  be 
acquired.  How.  Ann.  St.  §§  3526,  3527.  Section  3548  reads 
as  loUows : 

**  3548.  Sec.  13.  Any  street-railway  corporation  organized 
under  the  provisions  of  this  act  may,  with  the  consent  of  the 
corporate  authorities,  of  any  city  or  village,  given  in  or  by  an 
ordinance  or  ordinances  duly  enacted  for  that  purpose,  and 
under  such  rules,  regulations,  and  conditions  as  in  and  by 
such  ordinance  or  ordinances  shall  be  prescribed,  construct, 
use,  maintain,  and  own  a  street  railway  for  the  transportation 
of  passengers,  in  and  upon  the  lines  of  such  streets  and  ways, 
in  said  city  or  village,  as  shall  be  designated  or  granted  from 
time  to  time  for  that  purpose,  in  the  ordinance  or  ordinances 
granting  such  consent ;  but  no  such  railway  company  shall 
construct  any  railway  in  the  streets  of  any  city  or  village  until 
the  company  shall  have  accepted  in  writing  the  terms  and 
conditions  upon  which  they  are  permitted  to  use  such  streets ; 
and  any  sucn  company  may  extend,  construct,  use,  and  main- 
tain their  road,  in  or  along  the  streets  or  highways  of  any 
township  adjacent  to  said  city  or  village,  upon  such  terms  and 
conditions  as  may  be  agreed  upon  by  the  company  and  the 
township  board  of  the  township,  which  agreement,  and  the 
acceptance  by  the  company  of  the  terms  thereof,  shall  be 
recorded  by  the  township  clerk  in  the  records  of  his  town- 
ship." 

Section  3*549  provided  that,  after  rights  and  privileges  had 
been  granted  to  any  street  railway,  such  grant  should  not  be 
revoked. 

Section  3550  confers  power  upon  any  street  railway  to  pur- 
chase and  acquire,  at  judicial  or  private  sale,  any  street  rail- 
way "  owned  by  any  other  corporation  or  company,  together 
with  all  the  real  and  personal  estate  belonging  thereto,  and 
the  rights,  privileges,  and  franchises  thereof,  and  may  use, 
maintain  and  complete  such  road,  and  may  use  and  enjoy 
the  rights,  privileges,  and  franchises  of  such  company,  the 
same  and  upon  the  same  terms  as  the  company  whose  road 
and  franchises  were  so  acquired  could  have  done."    It  also 
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gives  to  sucli  companies  power  "to  sell,  lease,  dispose  cf, 
pledge  or  mortgage  their  railway,  fixtures,  porperty,  and  ap- 
purtenances, rights,  privileges,  and  franchises." 

By  section  3564,  all  the  "powers,  rights,  protection  and 
priviliges  "  conferred  by  the  act  were  extended  to  all  com- 
panies theretofore  organized  in  that  state. 

These  two  acts  were  both  in  full  force  and  effect  at  the  date 
of  the  extension  ordinance  of  1879,  and  are  the  acts  which  the 
circuit  court  construed  as  conferring  only  an  implied  power 
to  grant  an  easement  of  way. 

5.  That  the  street  railway  acts  cited  heretofore  do  confer 
the  power  to  grant  an  easement  is  conceded  by  the  learned 
counsel  for  the  city.  That  this  power  is  not  expressly  limited 
CoDntroetion  ^^  ^  *^®  term  for  which  such  a  grant  may  be  made 
ofHiehigaik  is  also  Conceded.  Their  contention  is  that  the 
tram-rail-  Dower  Under  which  any  easement  may  be  granted 
wajr  act.  ^g  j^^j  ^^  express  power,  but  implied  only  from  the 

power  granted  to  "  consent  to  the  operation  "  of  the  charter 
franchises ;  that  a  power  arising  only  from  this  power  "  to 
consent "  is  necessarily  limited  oy  the  duration  of  the  fran- 
chises consented  to.  This  conclusion  seems  to  rest  the  case 
upon  the  assumption  that  the  power  of  the  city  to  grant  any 
easement  is  found  alone  in  the  train-railway  act,  and  to  ex- 
clude from  consideration,  in  construing  that  act,  the  peculiar 
constitutional  policy  of  the  state  limiting  the  legislative  power 
in  the  matter  of  direct  interference  with  the  purely  local  con- 
cerns of  the  cities  and  chartered  villages  of  the  state.  It  also 
excludes  from  consideration  the  general  charter  powers  of 
the  city  of  Detroit  over  its  streets  ;  it  fails  to  read,  m  connec- 
tion with  the  train-railway  act,  the  more  elaborate  street-rail- 
way act  passed  in  1867,  and  in  full  force  and  effect  when  the 
extension  ordinance  was  passed,  and  attaches  little  impor- 
tance to  the  general  purpose  the  legislature  had  in  view  when 
it  undertook  to  provide  for  the  establishment  of  street-railway 
companies.  Any  conclusion  drawn  alone  from  an  artificial 
construction  of  the  train-railway  act,  and  which  ignores  in  so 
large  a  degree  the  primary  canon  of  construction  which  re- 
quires that  effect  shall  be  given  to  the  intent  of  the  lawmak- 
ing power,  and  that  that  intent  shall  be  ascertained  in 
every  legitimate  way,  must  bring  about  an  unsatisfactory 
result. 

We  entirely  agree  with  the  rule  which  requires  a  strict  con- 
struction of  the  powers  of  municipal  corporations,  "  and  that 
such  corporations  can  exercise  only  those  powers  which  are 
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either  granted  by  express  words,  or  those  necessarily  or 
fairly  implied  in  or  incident   to  the   powers   ex- 
pressly granted,  or  those  essential  to  the  declared  Limit  of 
objects  and  purposes  of  the  corporation,  not  simply  mo»«««p*i 
convenient,  but  indispensable."    1  Dill.  Mun.  Corp.  ^^•'• 
§55. 

But  the  books  abound  in  rules  of  construction.     They  all 
have  one  end  in  view,  and  that  is  to  ascertain  and  declare  the 
intent  of  the  act  under  construction.     Contrasting  BBie»8tocoB- 
the   rule  which  requires  a  strict  construction  of  itrain?  stat- 
penal  statutes  with  the  rule  requiring  that  the  in-  otes-iiodiii- 
tent  of  the  legislature  shall  govern,  Chief  Justice  *■"""• 
Marshall,  in  U.  S.  v.  Wiltberger,  5  Wheat.  95,  as  to  the  rule 
of  intent,  said  : 

^*  It  is  a  modification  of  the  ancient  maxim,  and  amounts  to 
this  :  that,  though  penal  statutes  are  to  be  strictly  construed, 
they  are  not  to  be  construed  so  as  to  defeat  the  obvious  in- 
tention of  the  legislature." 

In  U.  S.  V.  Hartwell,  6  Wall.  395,  the  court,  in  speaking  of 
this  rule  of  strict  construction  of  certain  classes  of  statutes, 
said  of  the  rule  that : 

"  Whenever  invoked,  it  comes  attended  with  qualifications 
and  other  rules  no  less  important.  It  is  by  the  light  which 
each  contributes  that  the  judgment  of  the  court  is  to  be  made 
up.  The  object  in  construing  penal  as  well  as  other  statutes 
is  to  ascertain  the  legislative  intent.  That  constitutes  the 
law.  If  the  language  be  clear,  it  is  conclusive.  There  can  be 
no  construction  where  there  is  nothing  to  construe.  The 
words  must  be  narrowed  to  the  exclusion  of  what  the  legis- 
lature intended  to  embrace ;  but  that  intention  must  be 
gathered  from  the  words,  and  they  must  be  such  as  to  leave 
no  room  for  a  reasonable  doubt  upon  the  subject.  It  must 
not  be  defeated  by  a  forced  and  over-strict  construction.  The 
rule  does  not  exclude  the  application  of  common  sense  to  the 
terms  made  use  of  in  the  act  in  order  to  avoid  an  absurdity 
which  the  legislature  ought  not  to  be  presumed  to  have  in- 
tended. When  the  words  are  general,  and  include  various 
classes  of  persons,  there  is  no  authority  which  would  justify 
a  court  in  restricting  them  to  one  class,  and  excluding  others, 
where  the  purpose  of  the  statute  is  alike  applicable  to  all. 
The  proper  course  in  all  cases  is  to  adopt  that  sense  of  the 
words  which  best  harmonizes  with  the  context,  and  promotes 
in  the  fullest  manner  the  policy  and  objects  of  the  legislature. 
The  rule  of  strict  construction  is  not  violated  by  permitting 
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the  words  of  the  statute  to  have  their  full  meaning,  or  the 
more  extended  of  two  meanings,  as  the  wider  popular,  instead 
of  the  narrow,  technical,  one ;  but  the  words  should  be  taken 
in  such  a  sense,  bent  neither  one  way  nor  the  other,  as  will 
best  manifest  the  legislative  inteni'' 

Guided  by  these  modifications  of  the  strict  construction 
rule,  we  will  now  proceed  to  test  the  soundness  of  the  conclu- 
sion reached  in  regard  to  the  construction  of  the  train-railway 
act. 

We  must  begin  with  the  observation  that  it  is  an  error  to 
assume  that  under  either  of  the  street-railway  acts  the  opera- 
tiveness  of  any  of  the  franchises  conferred  upon  street-railway 
MiehifAn  Companies  is  made  dependent  upon  the  consent  of 
tma-rau-  mumcipalities.  The  power  to  consent  is  not  a 
w*7  aetcoB-  power  of  consent  to  the  operation  or  vitality  of  the 
■traed.  charter  franchises.     The  consent  which  the  city  is 

to  give  is  a  consent  to  the  construction  of  any  such  road  in  its 
atreets.  In  support  of  the  contention  that  municipal  consent 
is  essential  to  the  full  vitality  of  the  charter  franchises,  much 
importance  has  been  attached  to  the  fact  that  the  requirement 
of  such  consent  is  found  in  the  train-railway  act  in  the  form  of  a 
proviso  to  section  34,  and  therefore  to  be  construed  as  a  limi- 
tation upon  the  granting  section  No.  33.  The  learned  circuit 
judge  seems  to  have  attached  much  weight  to  the  fact  that 
this  provision  constitutes  a  proviso,  for  he  says : 

"  The  office  of  a  proviso  is  usually  that  of  a  limitation  J* 
'*It  here  introduces  a  limitation  in  two  ways :  First,  by  mak- 
ing the  franchise  operative  only  on  consent  of  the  city ;  and, 
second,  by  allowing  the  city,  in  giving  its  consent,  to  surround 
the  exercise  of  the  franchise  with  such  further  limitations  as 
it  may  choose  to  impose." 

While  the  ordinary  purpose  of  a  proviso  is  one  of  limita- 
tion, yet  it  is  not  always  the  case.  It  sometimes  operates  to 
broaden  an  act,  and  often  is  introduced  by  way  of  abundant 
and  excessive  caution.  Provisos  should  be  strictly  construed, 
and  their  eflfect  ascertained  from  a  general  view  of  the  act  to 
which  they  are  attached.  Suth.  St.  Const.,  §  222.  In  the 
more  elaborate  street-railway  act  passed  in  1867,  and  which 
must  be  looked  to  as  one  source  of  the  city's  power  to  pass 
the  extension  ordinance,  this  provision  does  not  occur  as  a 
proviso.  There  the  language  of  section  13  (being  section 
3548  How.  St.)  is  that  "  any  street-railway  corporation  organ- 
ized under  the  provisions  of  this  act  may,  with  the  consent  of 
the  corporate  authorities  of  any  city  or  village,"  etc.,  "con- 
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stfluct,  nse,  maintain,  and  own  a  street  railway/'  etc.  This 
would  seem  to  indicate  that  yery  little  consequence  is  to  be 
attached  to  the  fact  that  the  consent  feature  of  the  train-rail- 
way act  appears  in  the  form  of  a  proviso.  What  the  intent 
of  the  legislature  was  in  requiring  the  companies  organized 
under  that  act  to  obtain  the  "  consent "  of  the  city  must  be 
determined  by  much  wider  consideration  of  the  questions  in- 
volved. 

To  the  practical  operation  of  a  street  railway,  three  things 
were  essential  under  the  law  of  Michigan.    These  were : 

First.  Corporate  capacity ;  this,  because  under  the  law  of 
that  state  there  seems  to  have  been  no  provision  by  which 
natural  persons  could  directly  acquire  tne  other  requisite 
franchises. 

Second.  A  franchise  to  operate  the  road  and  take  tolls. 

Third.  A  right  to  occupy  particular  streets  with  the  neces- 
sary tracks  and  equipments. 

These  three  requisites  are  distinct  and  separable.     The 
first  two  are  essentially  franchises  which  could  only  come 
from  the  state;  the  third  and  equally  essential  conititBtionai 
requisite  could  not  come  from  the  state,  and,  if  UMtution  in 
acquired  at  all,  must  come  from  the  municipality  J"*,J,'JJi"  "***' 
within  which  it  was  proposed  to  exercise  its  sub-  J^t'ow 
stantial  franchises.     This  conclusion  is  rested  on  wniiieipAi 
the  limitation  imposed  upon  the  legislative  power  aff^*"* 
of  the  state  concerning  purely  municipal  interests. 

The  constitutional  provisions  referred  to  are  these : 

"The  legislature  shall  provide  for  the  incorporation  and 
organization  of   cities  and  villages,  and  shall  restrict  their 

1)owers  of  taxation,  borrowing  money,  contracting  debts,  and 
ending  their  credit."    Article  15,  §  13. 

"The  legislature  may  confer  upon  organized  townships, 
incorporated  cities  and  villages,  and  upon  the  board  of  super- 
visors of  the  several  counties,  such  power  of  local  legislative 
and  administrative  character  as  they  may  deem  proper."  Ar- 
ticle 4,  §  38. 

"  The  legislature  shall  not  *  *  *  vacate  nor  alter  any 
road  laid  out  by  commissioners,  or  highways,  or  any  street 
in  any  city  or  village,  or  in  any  incorpo^ated'town  plat"  Ar- 
tide  4,  §23. 

In  speaking  of  the  effect  of  the  restrictions  upon  state  in- 
terference in  local  matters  of  municipalities,  the  supreme 
court  of  Michigan,  in  AJlor  v.  Wayne  Co.,  43  Mich.  76-97, 
through  Campbell,  J.,  said : 
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"  It  is  not,  and  it  certainly  cannot  be,  claimed  that  tinder 
our  constitution  there  be  any  such  thing  as  a  municipal  gov- 
ernment which  is  not  managed  by  popular  representatives 
and  agencies  deriving  their  authority  from  the  inhabitants. 
No  business  which  is  in  its  nature  municipal  can  be  controlled 
by  the  state  or  other  outside  authorities.' 

He  cites  People  v.  Hurlbut,  24  Mich.  44;  Hubbard  v. 
Springwells,  25  Mich.  153 ;  People  v.  Common  Council  of 
Detroit,  29  Mich.  108 ;  Attorney-Ueneral  v.  Holihan,  Id.  116. 
Judge  Campbell,  in  the  same  opinion  from  which  we  have 
just  quoted,  adds : 

"  The  municipal  corporations  of  this  state,  as  we  have  had 
frequent  occasion  to  declare,  are  all  organized  in  such  a  way 
as  to  preserve  to  the  inhabitants  full  means  of  self-govern- 
ment."     43  Mich.  102,  4  N.  W.  492. 

It  is  impossible  to  draw  from  these  provisions  any  recogni- 
tion of  inherent  or  ungranted  authority  in  either  the  town- 
ships, villages,  or  cities  of  Michigan.  That  they  do  have  the 
effect  to  limit  materially  the  ordinary  powers  of  legislatures 
over  the  purely  local  affairs  of  such  communities  is  most  ob- 
vious. It  is  equally  obvious  that  in  regard  to  purely  local 
affairs  the  legislature  can  only  act  by  conferring  discretionary 

fower  in  regard  to  such  subjects  upon  the  local  authorities, 
f  the  legislature  wishes  to  confer  or  withhold  such  power,  it 
may  do  so.  If  it  shall  deem  such  powers  expedient,  it  may 
confer  them  with  such  limitations  as  it  shall  deem  wise.  The 
power,  when  conferred,  must  be  subject  as  to  its  exercise  to 
both  local  discretion  and  administration.  It  can  no  more 
command  the  exercise  of  the  power  conferred  than  it  could 
directly  act  in  regard  to  such  local  concerns. 

From  these  constitutional  limitations  a  policy  favorable  to 
local  self-government  is  plainly  deducible ;  and,  in  the  inter- 
pretation of  legislative  provisions  designed  to  confer  power 
over  purely  local  concerns,  consideration  should  be  given  to 
this  state  policy,  as  well  as  to  the  fact  that  the  legislature 
ought,  in  the  interest  of  local  government,  to  confer  a  wide 
discretion  upon  municipalities,  being  itself  incompetent  to 
legislate  directly  upon  such  concerns.  It  is  evident  that  the 
legislature  could  not  grant  to  any  street  railway  the  right  to 
construct  and  operate  its  road  upon  any  particular  street.  It 
may  provide  for  the  incorporation  of  such  companies,  and  en- 
dow them  with  the  franchises  necessary.  For  the  necessary 
street  rights  they  must  be  referred  to  the  only  authority 
which  can  grant  such  privileges, — the  local  government  of  the 
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manicipalitj  in  which  it  is  proposed  to  operate  such  road.  It 
may  confer  power  upon  such  municipalities  to  grant  or  with- 
hold such  easements.  The  right  to  make  such  grants  may 
be  conferred,  subject  only  to  such  terms  and  conditions  as 
the  municipality  may  impose,  or  it  may  surround  the  power 
with  such  limitations  as  it  shall  deem  wise.  It  cannot  require 
that  the  municipality  shall  exercise  the  powers  conferred. 
That  must  be  left  to  the  discretion  of  the  municipal  author- 
ity. If  this  view  of  the  limitations  upon  the  legislative  power 
of  the  state  be  sound,  it  must  follow  that  when  the  state  acts 
in  the  only  way  that  it  can  act, — by  conferring  upon  the  mu- 
nicipality the  powers  necessary  to  the  establishment  of  such 
public  facilities  of  intra-city  travel, — and  does  this  in  general 
terms,  limitations  upon  the  discretion  of  the  municipality  in 
the  exercise  of  that  power  ought  to  be  plainly  apparent  be- 
fore the  court  will  be  justified  in  declaring  their  existence. 

The  design  of  the  legislature  was  to  provide  for  what  was 
becoming,  under  the  demands  of  modern  civilization,  a  press- 
ing public  necessity, — a  necessity  as  indispensable  as  lighted 
or  paved  streets ;  yet  they  were  public  facilities  the  demand 
for  which  was  only  felt  in  the  cities  of  the  state,  Mnnicipai 
and  was  a  matter  of  strictly  local  interest.  The  state  «•■■•■*  ^  ■» 
could  only  authorize  the  incorporation  of  com-  ^^"^JyiB 
panies,  and  endow  them  with  such  substantial  fran-  MiehifAB. 
chises  as  would  enable  them  to  operate  such  roads  whenever 
the  municipalities  should  grant  the  necessary  consent  to  the 
occupation  of  their  streets  with  their  tracks  and  equipments. 
This  it  could  only  do  by  a  general  law  applicable  to  all  com- 
panies organized  to  carry  on  that  business.  The  just,  reason- 
able, and  fair  interpretation  of  the  provision  in  each  act  re- 
quiring consent  is  that  nothing  in  either  act  shall  be  construed 
as  authorizing  any  such  road  to  occupy  the  streets  of  any  city 
with  its  tracks  and  cars  without  first  obtaining  from  such  city 
the  right  of  way  necessary,  which  right  may  be  granted  by  the 
city  upon  terms  and  conditions  satisfactory  to  it  and  accept- 
able to  the  company,  and  that  this  consent  to  such  construc- 
tion and  occupancy  shall  not  be  subject  to  repeal  or  alteration 
when  granted  and  accepted. 

If  these  two  acts  be  treated  as  not  in  themselves  conferring 
any  power  to  consent  to  tbe  use  of  the  public  streets  for 
street-railway  purposes,  it  is  because  the  legislature  deemed 
that  such  power  already  existed.  If  this  recognition  of  the 
existence  of  the  requisite  authority  be  confined,  as  to  Detroit, 
to  the  legislative  authority  of  that  city,  under  its  charter 
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powers,  to  grant  a  revocable  easement,  franchise,  or  license, 
then  it  would  seem  to  follow  that  a  necessary  effect  of  the 
provision  found  in  each  of  these  acts  prohibiting  the  repeal  or 
alteration  of  the  consent  granted  after  acceptance,  would 
operate  to  destroy  the  former  power  of  revocation,  and  i];take 
any  subsequent  exercise  of  the  original  legislative  power  ir- 
revocable. However  this  may  be,  we  are  of  opinion  that  these 
acts  do  directly  confer  power  to  consent  to  such  use  of  the 
*<CoBMntiBg"  streets,  and  that,  when  such  consent  is  once  given 
to  MO  of  j^jj^  accepted,  it  is  irrevocable  for  the  term  fixed 

M  oMemeVt  ^7  ^^^  g^aut.  The  power  to  consent  is  in  and  of 
therein.  itself  the  power  to  grant  an  easement.     The  *'  con> 

sent "  is  an  easement,  and  the  act  of  consenting  to  the  use  of 
the  streets  for  street-railway  purpose  is  the  act  of  granting  an 
easement  in  the  streets.  Consent  to  such  use  of  the  streets 
constitutes  a  typical  easement,  and  the  right  granted  thereby 
is  an  interest  in  realty,  being  an  incorporeal  hereditament. 
Whether  this  easement  is  subject  to  revocation,  or  is  in  per- 
petuity, or  for  a  term  of  years,  may  depend  upon  the  terms 
of  the  ordinance  or  the  further  terms  of  the  act  conferring  the 
power  to  grant  the  consent. 

What  the  legislature  meant  hj  the  "  consent "  it  intended 
the  municipality  should  grant  if  it  saw  fit  is  illustrated  by 
section  10  of  the  train-railway  law.  That  section  permitted 
such  companies  to  enter  upon  and  condemn,  under  the  state's 
right  of  eminent  domain,  a  right  of  way  100  feet  in  width,  but 
limited  this  right  by  prohibiting  the  location  of  such  road 
"  through  any  orchard  or  garden  without  the  consent  of  the 
owner  thereof."  This  did  not,  in  any  true  sense,  make  the 
operation  or  exercise  of  the  franchise  granted  dependent  upon 
the  owner  of  the  orchard  or  garden.  It  simply  said  to  such 
companies  : 

"  We  grant  you  the  power  to  enter  upon  and  condemn  a 
right  of  way ;  but  if,  in  the  exercise  of  your  franchises,  you 
wish  to  locate  your  road  through  an  orchard  or  garden,  this 
power  shall  not  be  taken  to  authorize  you  to  locate  your  road 
through  such  orchard  or  garden  without  you  obtain  the 
owner's  consent, — that  is,  unless  you,  by  agreement,  obtain  an 
easement  from  the  owner." 

It  is  not  enough  that  the  incorporators  have  obtained  a 
franchise  to  be  an  incorporation,  nor  that  the  corporation  has 
been  endowed  with  power  to  operate  a  railroad,  commercial 
or  street;  but  it  must  also  acquire,  from  those  owning  or  con- 
trolling the  property  on  or  over  which  it  is  proposed  to  run 
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their  road,  a  permission  to  occupy  suflScient  land  for  that  pur- 
pose. In  this  sense  it  may  be  said  that  every  railway  com- 
pany having  the  requisite  franchise  to  acquire,  own,  and 
operate  such  road,  and  not  having  the  power  of  eminent  do- 
main, is  unable  to  exercise  its  franchise  to  operate  such  a  road 
until  it  shall  first  obtain  the  "  consent  *'  of  those  owning  or 
controlling  the  land  over  which  its  road  must  be  constructed. 
But  it  is  not  true  that  either  the  franchise  to  construct  or 
operate  a  railway  comes  from  the  owner  of  private  lands  or 
the  municipal  authorities  controlling  the  public  streets.  The 
right  to  construct  and  operate  a  road  through  an  orchard  or 
garden  or  on  the  public  streets  is  dependent,  in  the  first  in- 
stance, upon  the  consent  of  the  owner  of  the  orchard  or  gar- 
den, and,  in  the  second,  upon  the  consent  of  the  local  govern- 
ment controlling  the  public  streets.  This  consent  or  permis- 
sion, whether  it  come  from  the  private  owner  or  the  local 
government,  is  in  all  respects,  whether  it  be  permanent  or  for 
a  term  of  years,  or  at  the  will  of  one  consenting,  what  the  law 
denominates  an  **  easement,"  the  duration  of  which  is  depen- 
dent only  upon  the  extent  of  the  interest  the  grantor  had  au- 
thority to  grant,  and  the  terms  of  the  consent  itself .  That  the 
power,  whatever  it  may  be,  is  not  an  implied  power,  is  most 
obvious. 

The  legislature,  it  must  be  remembered  did  not  have  the 
power,  independently  of  the  city,  to  grant  to  any  company  a 
right  to  enter  upon  and  occupy  the  streets  of  De-  Legisiatore  in 
troit.  Now,  if  it  had  granted  the  right  to  enter  Michippan  can- 
upon  a  particular  street  and  occupy  it  for  such  "•*««■*"'""• 
purposes  without  m  terms  mentioning  the  consent  ivuhout  con- 
of  the  city,  it  will  be  agreed  that  there  was  an  im-  sent  or  city, 
plied  power  granted  the  city  authorizing  it  to  consent ;  but 
when  as  in  these  two  acts,  it  is  expressly  provided  that  the 
consent  of  the  city  must  be  first  obtained,  and  then  the  legis- 
lature proceeds  to  expressly  state  how  that  consent  shall  be 
given, — that  the  terms  and  conditions  must  be  such  as  are 
satisfactory  to  the  city,  and  that,  after  such  consent  has  been 
given  and  accepted,  the  right,  franchise,  or  easement  shall  not 
be  destroyed  or  unreasonably  impaired  by  any  regulation  or 
conditions  to  be  made  thereafter  by  the  city, — ^it  seems  too 
obvious  for  argument  that  a  power  is  expressly  given. 

An  express  statement  of  the  mode  m  which  an  implieji 
power  is  to  be  exercised,  and  an  express  statement  of 
what  shall  be  its  effect  when  exercised,  is  an  inexplicable 
anomaly. 


94  STREET  RAILWAYS  [^n.'b^) 

Extent  of  Detroit  Citizens'  St.  Ry.  Co.  v.  City  of  Detroit 

Grant  City  of  Detroit  v.  Detroit  City  Ry.  Co. 

That  tlie  legislature  regarded  the  "  consent "  of  the  city  to 
such  use  of  the  streets  as  in  itself  an  easement  of  way  is 
most  apparent  when  we  look  to  other  sections  of 
niiwayR  ander  ^^^  Same  acts.  By  an  amendment  of  the  street- 
Michigan  railway  sections  of  the  train-railway  act  it  was 
train-r»iiw»7  provided  that  all  such  corporations  should  have 
'**'  the  power  to  borrow  money  for  the  purpose  of 
building  and  operating  their  roads,  "  and  for  that  purpose  to 
mortgage,"  etc.,  "  their  road  and  superstructure,  fixtures, 
rolling  stock,  and  equipments,  and  whenever  such  road  shall 
have  acquired  a  simple  easement  or  right  of  way  for  its  pro- 
posed road,  *  *  *  any  mortgage  or  mortgages  executed 
by  such  corporation,  *  *  *  upon  the  route  or  routes 
where  such  easement  or  right  of  way  has  been  obtained,  as 
aforesaid,  shall  be  a  legal  and  valid  lien  upon  the  right  of 
way  so  obtained  to  the  entire  extent  of  the  interest  of  such 
corporation  *  *  *  therein,  *  *  *  and  every  such 
mortgage  shall  be  deemed  a  mortgage  upon  real  estate." 
Substantially  similar  power  is  conferred  under  the  subse- 
quent street-railway  act. 

The  case  of  People  v,  O'Brien,  to  which  we  have  several 
times  referred,  is  again  in  point,  as  to  the  effect  of  a  municipal 
power  to  consent  to  the  construction  of  such  road.  In  that 
case  the  court  (as  we  have  in  another  part  of  this  opinion 
shown)  held : 

First.  That  the  "  consents  "  were  the  muniments  of  title 
to  the  enjoyment  of  the  rights  acquired  thereunder. 

Second.  That  the  limitation  stated  in  the  charter  was 
not  operative  as  a  limitation  upon  the  power  of  the  city  to 
grant  an  easement  in  perpetuity. 

The  third  point,  as  to  the  effect  of  a  repeal  of  the  charter 
upon  the  rights  thus  acquired,  is  not  in  point  here. 

It  must  follow  that,  if  a  grant  in  perpetuity  to  a  1,000- 
year  corporation  was  good,  a  grant  lor  30  years  to  a  14- 
year  corporation  w(;uld  be  equally  good,  under  a  like  power 
to  consent 

The  same  court,  in  the  case  of  Miner  v.  Kailroad  Co.,  123 
N.  Y.  242,  applied  the  same  principle  in  a  condemnation  case. 
A  railway  corporation  was  organized  with  a  life  of 
Grant  of  right  50  years.  It  condemned  a  right  of  way  across 
uV'^co'i^orote  *^®  lands  in  question.  Subsequently,  it  became 
life  !•  T*iid.  consolidated  with  other  railroad  companies,  who 
took  and  acquired  all  its  rights,  property,  and 
franchises.     An  action  of  ejectment  was  brought  to  recover 
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the  right  of  way  which  had  been  condemned,  the  life  of  the 
corporation  which  condemned  it  haying  expired.  It  was 
held  that  the  condemnation  of  the  easement  was,  in  the 
▼erj  nature  of  the  transaction,  intended  to  be  a  permanent 
appropriation  of  the  right  of  way  for  railroad  purposes,  and 
that  the  easement  thus  appropriated  was  not  limited  to  the 
life  of  the  corporation. 

Our  conclusion  upon  this  branch  of  the  case  is : 

First.  That  the  legislature  meant,  by  the  term  ''  consent,*' 
no  more  and  no  less  than  would  be  meant  by  '*  right  of  way  " 
or  "  easement."  "  Consent,*'  in  the  connection  used,  is 
synonymous  with  "  easement "  or  "  right  of  way." 

Second.  This  power  to  "consent"  is  not  an  implied 
power.  The  power  is  directly  imported  by  the  language  of 
the  act.  To  say  that  the  municipalities  shall  have  power  to 
consent  to  such  use  of  the  public  streets  is  to  say  no  more 
than  is  imported  when  the  legislature  says  that  such  com- 
pany  may  put  down  their  tracks  with  the  consent  of  the  city, 
on  terms  and  conditions  agreed  upon  between  the  city  and 
the  company.  In  the  latter  case,  quite  as  plainly  as  by  the 
first  form  of  expression,  the  legislature  permits  the  exercise 
of  the  power  to  grant  an  easement  for  such  purposes.  No 
rule  of  construction  would  authorize  us  to  say  that  in  the 
one  form  the  power  is  any  more  express  than  in  the  other. 

6.  We  are  thus  led  to  conclude  that  these  street-railway 
acts  directly  confer  upon  the  munipalities  of  the  state  power 
to  grant  to  street-railway  companies  such  an  ease- 
ment of  way  in  the  streets  as  is  requisite  for  the  ■■■*«'»*' 
purposes  to  be  accomplished.     That  power  is  con-  rtr^Ju.*^*' 
ferred  without  any  express  words  of  limitation. 
On   the  contrary,  the  "  terms  and  conditions  "  upon  which 
the  grant  is  to  be  made  are  left  to  the  discretion  of  the  local 
government     Unless  there  be  some  limitation   implied   by 
other  considerations  not  yet  alluded  to,  the  term  for  which 
such  a  grant  may  be  made  is  just  as  much  a  matter  about 
which  municipal  discretion  is  to  be  exercised  as  any  other  of 
the  terms  of  the  grant 

One  who  contends  that  a  provision  of  an  act  must  not  be 
read  literally  must  be  able  to  show  one  of  two  things,  either 
that  there  is  some  other  provision  which  cuts  down  or  expands 
its  meaning,  or  else  that  the  provision  itself  is  repugnant  to  the 
general  purview.  Nuth  v.  Tamplin,  8  Q.  B.  Div.  253,  Suth. 
St.  Const,  §  238. 

It  has  been  urged  that  by  necessary  implication  this  power 
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is  limited  to  an  easement  not  exceeding  the  duration  of  the 
substantial  charter  franchises,  and  that  such  limitation  is 
implied: 

First.  From  a  consideration  of  the  policy  of  the  state  con- 
cerning the  duration  of  corporations  as  shown  by  the  state 
constitution. 

Second.  From  the  limitation  imposed  by  the  legislature 
upon  the  life  of  street-railway  companies. 

Third.  An  apprehension  of  possible  evils  to  result  from 
perpetual  or  long  grants  of  street  privileges. 

Sec.  10,  art.  15,  of  the  state  constitution  provides  that  no 
corporation,  except  for  municipal  purposes  or  for  the  con- 
struction of  railroads,  plank  roads,  and  canals,  shall  be 
created  for  a  longer  period  than  30  years.  It  has  been  much 
debated  as  to  whether  street  railways  come  within  this  pro- 
hibition. Street  railways  were  practically  unknown  when  the 
constitution  was  adopted.  The  provision  referred  to  seems  to 
except  out  of  the  limitation  all  that  class  of  qtuxsi-^xibhc  cor- 
porations to  which  a  street  railway  belongs.  The  same 
reasons  which  would  demand  a  long  continuance  of  the 
powers  of  a  commercial  road,  a  canal,  or  a  plank  road,  apply 
to  a  street  railway.  These  considerations  seem  to  indicate 
that  a  railway  is  not  within  the  class  of  corporations  to 
which  the  constitutional  inhibition  is  applicable,  and,  if  ap- 
plicable at  all,  it  is  only  so  because  the  excepted  corporations 
are  specifically  named.  The  spirit  of  the  provision  would 
include  such  companies  within  the  exceptions.  The  legisla- 
ture, by  the  limitation  imposed  upon  the  life  of  street-railway 
corporations,  was  probably  of  opinion  that  the  letter  of  the 
constitution  operated  to  require  them  to  apply  the  limitation, 
inasmuch  as  a  street  railway  is  not  a  commercial  railway. 
In  any  view  of  the  question  that  constitutional  provision  does 
not  afford  evidence  of  any  such  strong  public  policy  as 
should  operate  to  impose  a  limitation  upon  the  power  of  the 
city  to  make  a  grant  of  a  right  of  way  extending  for  16  years 
beyond  the  corporate  life  of  the  grantee. 

The  evils  to  be  apprehended  from  long  grants  of  easements 
to  such  companies  seem  to  us  not  to  be  such  as  to  justify 
irreTocAbit  *  coustructive  limitation  on  that  account.  The 
eMementiBDM  power  to  make  an  irrevocable  contract  giving  an 
of  streets  max  easemeut  of  some  considerable  duration  is  an  in- 
besranted.  separable  incident  in  any  scheme  for  furnishing 
such  public  facilities  as  a  street  railroad.  The  duration  of 
such  grants  must  be  a  question  of  discretion  to  be  exercised 
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by  some  public  authority.  That  the  exercise  of  that  discre- 
tion should  be  left  to  the  local  government  as  a  question  of 
purely  local  interest  seems  most  consistent  with  the  proprie- 
ties of  the  case,  and  most  in  accordance  with  the  decentraliz- 
iuf(  policy  so  peculiar  to  the  state  of  Michigan. 

Lord  Eldon,  in  Wilkinson  v.  Adam,  1  Ves.  &  B.  466,  quotes 
Lord  Hakdwicke  as  saying  that  "a  necessary  implication 
means,  not  a  natural  necessity,  but  so  strong  a  probability  of 
au  intention  that  one  contrary  to  that  which  is  imputed  to  the 
party  using  the  language  cannot  be  supposed."  This  defini- 
tion meets  our  approval.  Applying  it  to  the  considerations 
urged  as  sufficient  to  impose  a  limitation  by  implication,  we 
are  unable  to  say  that  they  afford  "  so  strong  a  probability  of 
an  intention  that  one  contrary  to  that  which  is  imputed  can- 
not be  supposed."     State  v.  Union  Bank,  9  Yerg.  164. 

The  decree  must  be  reversed,  and  bill  dismissed. 


abstracts  of  REGENT  DECISIONS. 

Municipal  Power  to  Grant  Use  of  Streets  [(2)  p.  101]. —  Consent  of 
Municipality  as  Afecting  the  Right  of  the  Company  to  Construct 
its  Road. — The  source  of  the  authority  of  a  street-railway  company 
to  use  municipal  streets  is  not  the  municipality,  but  the  common- 
wealtli  through  its  enabling  legislation^  and  muuicipal  consent, 
although  essential,  is  but  an  incident,  necessarily  of  subsequent 
occurrence,  and  therefore,  so  far  as  the  corporation  is  concerned, 
the  authorization  to  lay  its  track  is  complete  when  the  charter  is 
granted.  Homestead  St.  R.  Co.  v,  Pittsburg  &  H.  Electric  St.  B. 
Co.,  166  Pa.  St.  162. 

Ssime— Authority  Conferred  on  Municipality  by  Provisions  in 
Legislative  Charter. — A  legislative  ciiarter  granting  to  a  street-rail- 
way company  *'  such  other  powers  as  may  be  granted  by  the  munic- 
ipal authorities  of  A^^  simply  empowers  the  municipality  to  exer- 
cise  such  power  as  it  already  possesses  for  the  furtherance  of  the 
object  for  which  the  company  was  chartered,  and  does  not  clothe  it 
with  any  new  or  additional  power.   Long  v.  Freeman,  114  N.  C.  567. 

Same — Occupancy  of  Street  by  more  than  one  Company — Con- 
struction of  Pennsylvania  Statute. — The  act  of  May  14th,  1889 
(P.  L.  211),  entitled  "An  Act  to  provide  for  the  incorporation  and 
government  of  street-railway  companies, ''  etc.,  which,  among  other 
things,  authorizes  the  formation  of  corporations  for  the  purpose  of 
constructing,  maintaining,  and  operating  street  railways,  and  pro- 
vides that  no  track  shall  be  laid  upon  any  street  or  highway  upon 
wiiich  any  track  is  laid  or  is  to  be  extended  under  any  "  existing 
charter,*'  etc.,  authorizes  but  one  street-railway  franchise  upon  the 
same  highway.  Homestead  St.  R  Co.  v,  Pittsburg  &  H.  Electric 
St.  B.  Co.,  166  Pa.  St.  162. 
1  (N.  B.)  A.  &  E.  R.  Cas.— 7 
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The  time  to  which  the  act  alludes,  when  referring  to  any  "exist- 
ing charter/'  is  the  time  of  the  proposed  incorporation,  and  such 
incorporation  is  prohibited  if  at  that  time  there  is  a  track  laid  upon 
the  street  proposed  to  be  occupied,  or  if  there  is  a  valid  outstanding 
authority  to  lay  the  same.     Id. 

Same —  Vctlidity  of  Ordinance  in  Favor  of  Competing  Company ^ 
Voted  for  by  Stockholder  Thereof  as  Member  of  Municipal  Board. 
— The  West  Jersey  Traction  Company  presented  a  petition  to 
the  board  of  public  works  of  Camden,  requesting  permission  to 
lay  a  street  railway  in  certain  streets  in  said  city.  Afterwards, 
without  notice,  at  a  special  meeting  of  the  board,  an  ordinance  was 
adopted  giving  permission  to  the  Camden  Horse  Kailroad  Company 
to  lay  its  tracks  in  any  street  in  the  city.  One  of  the  members  of  the 
board  voting  for  the  ordinance  was  a  stockholder  in  the  last-named 
company.  I/eld,  that  the  former  company  had  a  standing  to  prosecute 
a  writ  of  certiorari  for  the  purpose  of  sotting  aside  this  ordinance; 
that  the  adoption  of  this  ordinance  was  a  judicial  act,  and  was  void- 
able because  no  previous  notice  had  been  given  to  interested  persons; 
and  also  because  one  of  the  persons  participating  in  its  adoption  was 
specially  interested  in  the  result.  State  ex  rel.  West  Jersev  Tnvction 
Co.  V.  Board  of  Pub.  Works  of  Camden  (N.  J.),  56  N.  J.  L.  431. 

Same — Constrtiction  of  *^  May"  in  Statute  Allowing  Municipal 
Consent.—''  May,"  in  the  act  of  March  11, 1893  (P.  L.  1893,  p.  241), 
which  provides  that  municipal  authorities  who  have  authorized  the 
use  of  poles  in  the  public  streets  for  the  use  of  wires,  etc.,  "  may  " 
prescribe  the  manner  in  which,  and  the  places  where,  such  poles 
shall  be  located,  and  the  manner  in  which  the  wires  shall  be  strung 
thereon,  etc.,  imposes  a  duty,  since  that  is  the  general  rule  when- 
ever the  word  is  employed  in  a  statute  to  indicate  a  power,  the  ex- 
ercise of  which  is  important  for  the  protection  of  public  or  private 
interests.  State  (Kennedv,  Prosecutor)  v.  Mayor,  etc.,  of  Jersev 
City  (N.  J.),  30  Atl.  Rop.  531. 

Same — Petition  by  Landotoners  for  Municipal  Consent — Neces- 
sity of  Apj)earance  of  Agents'  Authority  in  Petition. — A  petition 
by  the  owners  of  land  abutting  on  a  street  held  in  fee  and  posses- 
sion by  a  municipality  in  trust  for  the  public,  which  is  presented 
as  required  by  statute  and  is  designed  to  authorize  the  municipality 
to  permit  the  occupancy  of  its  streets  for  railway  purposes,  need 
not  show  that  persons  signing  the  petition  as  agents  of  the  owners 
had  written  anthoritv  to  do  so.  Tibbetts  v.  West  &  South  Towns 
St.  K.  Co.,  153  III.  147. 

Same — Eight  of  Company  as  Affected  by  Priority  of  Incorpora- 
tion. — The  consent  of  a  municipality  to  the  occupancy  of  its  streets 
by  a  street-railway  company,  given  prior  to  the  incorporation  of  the 
latter,  is  of  no  efficacy  as  against  a  company  priorily  incorporated 
and  which  thereafter,  and  within  a  reasonable  time,  obtained 
municipal  consent  to  occupy  the  same  street.  Homestead  St.  B. 
Co.  V.  Pittsburg  &  H.  Electric  St.  E.  Co.,  166  Pa.  St.  162. 
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Same — Right  of  Municipality  to  have  Knowledge  of  Character  of 
Tracks  Proposed  to  be  iatd.— When  a  statute  forbids  the  laying  of 
railway  tracks  in  any  street,  unless  the  consent  of  the  governing 
municipal  board  be  first  obtained,  the  board  must  know  what  partic- 
ular tracks  are  to  be  laid  before  it  gives  consent.  State  (Kennedy, 
Prosecutor)  v.  Mayor,  etc.,  of  Jersey  City  (N.  J.),  30  Atl.  Rep.  501. 

Same — Construction  of  Grant. — The  right  of  a  street-railway 
company,  conferred  by  legislative  and  municipal  authority,  to  extend 
its  lines  "on  streets  south  of  C  street,  west  of  20th  street,  north  of 
C  avenue,  and  east  of  3d  street,"  does  not  limit  the  right  to  streets 
lying  within  the  boundaries  of  the  streets  specified,  but  authorizes 
the  occupation  of  streets  beyond  that  region.  Commonwealth  exrel. 
Hansel  Atty.-Gen.  v.  Union  Pass  R.  Co.,  (Pa.)  29  Atl.  Rep.  711. 

Same — Mandamus  to  Compel  Mayor  to  Approve  Permit  to  Con- 
struct  Tracks  wlieti  Company's  Bight  is  JJncertain. — Mandamus 
will  not  lie  to  compel  the  mayor  of  a  city  to  approve  a  permit  to  a 
street-railway  company  to  occupy  and  use  the  streets  of  the  city 
where  the  right  oi  the  company  is  not  clear,  but  is  a  matter  for 
judicial  determination;  and  no  plain  ministerial  duty  to  ap})rove  the 
permit  is  imposed  upon  the  mayor  under  such  circnmstiinces.  State 
ex  rel.  Baltimore,  C.  &  P.  B.  R.  Co.  v.  Latrobe,  31  Atl.  Rep.  "^SS. 

Same — Equitable  Interference  with  Impairment  of  Franchise  of 
Street  Railway  by  Municipality — Indiana  Act  0/I86I,  conferring 
Perpetual  Corporate  Existence. — Where  under  a  general  law  (1861, 
June  4)  giving  perpetual  corporate  existence  to  street  railway  com- 
panies organized  thereunder,  subject  to  a  reservation  by  the  Tegisla- 
ture  of  the  power  to  amend  or  repeal  the  law,  and  requiring  the 
companies  to  procure  the  consent  of  the  municipalities  whose 
streets  they  intend  to  occupy  as  a  condition  precedent  to  the  con- 
struction of  their  lines,  a  city  consented  to  the  use  of  its  streets 
for  a  term  of  years,  and  during  such  period  extended  the  time,  it 
was  held  that  the  company  obtaining  the  consent  had  an  unex- 
pired franchise  during  the  period  of  the  extension  which  the  courts 
would  protect  against  impairment  irrespective  of  the  question  of  the 
authoritv  of  the  city  to  limit  the  duration  of  the  franchise.  Citizens' 
St.  R.  Co.  V,  City  R.  Co.,  (U.  S.  Cir.  Ct.,  Ind.),  G4  Fed.  Rop.  G47. 

Discussion  as  to  IVIunicipal  Power  to  Limit  Use  of  Street  to  Company 
having  Perpetual  Franchise. — For  a  discussion  as  to  the  right  of  a 
municipality  to  limit  the  time  of  the  occupation  of  its  streets  by  a 
railway  company  incorporated  under  a  general  law  conferring  upon 
it  a  perpetual  franchise,  see  Citizens'  St.  R.  Co.  v.  City  St.  R.  Co., 
(U.  S.  Cir.  Ct.  Ind.),  64  Fed.  Rep.  647. 


NOTES. 


(1)  Rights  Possessed  by  Corporations— How  Determined. — A  corpora- 
tion is  created  for  a  definite  purpose,  derives  all  its  attributes 
from  the  act  by  whii^h  it  is  organized,  and  is,  therefore,  possessed 
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ouly  of  the  powers  which  are  clearly  authorized  by  the  act  of  incorpor- 
ation, or  directly  and  immediately  appropriate  to  the  execution  of  the 
specific  powers  expressly  granted.  Head  v.  Providence  Ins.  Co.,  2 
Cranch  127;  People  v,  Chicago  Gas  Trust  Co.,  130  111.  268,  29  Am. 
&  Eng.  Corp.  Cas.  257;  Thomas  v.  West  Jersey  E.  Co.,  101  U.  S. 
71;  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59. 

Corporations  are  bound  by  the  purpose  of  the  corporate  enter- 
prise and  by  the  terms  and  intention  expressed  in  the  charter 
granted  to  them.  Utica  Ins.  Co.  v.  Scott,  19  Johns.  1;  Chicago 
Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co.,  121  111.  530, 
16  Am.  &  Eng.  Corp.  Cas.  577. 

Corporations  have  their  powers  enumerated  for  them;  they  act 
only  by  a  delegated  authority,  and  their  charter  is  the  full  measure 
of  their  rights  and  privileges,  from  which,  or  the  general  laws, 
they  must  show  authority  for  the  acts  they  assume  to  perform. 
Cooley's  Const.  Lim.  227  ;  In  re  McGraw  v,  Cornell  University,  45 
Hiin  354, 

'IMie  above-stated  rules  have  been  applied  specifically  to  street- 
railway  companies  in  these  cases:  Fort  Worth  Street  Railway  Co,  v, 
Rosedale  Street  Railway  Co.,  68  Tex,  169,  32  Am.  &  Eng.  R.  Cas. 
283  ;  Citizens'  Street  Railroad  Co.  v.  Jones,  34  Fed.  Rep.  579. 

Same — Municipal  Corporations — Powers  Generally . — Municipal, 
like  other  corporations,  are  held  rigidly  within  the  powers  expressly 
conferred  by  their  charters,  and  have  no  right  to  exercise  any 
authority  not  thus  specifically  granted,  or  such  as  are  essential  to 
properly  carry  into  effect  the  express  powers,  and  to  fulfil  the  govern- 
mental purposes,  for  which  they  are  created.  Wherever  there  is  a 
reasonable  doubt  as  to  whether  any  particular  power  has  been  given 
to  a  municipal  corporation,  the  question  will  always  be  determined 
in  favor  of  the  State  and  against  the  municipality.  Bloomfield  v. 
Cliarter  Oak  Nat.  Bank,  121  U.  S.  121,17  Am.  &  Eng.  Corp.  Cas. 
576;  National  Water  Works  Co.  v.  Kansas  City,  20  Mo.  App.  237; 
Gilman  v,  Milwaukee,  61  Wis.  592,  7  Am.  &  Eng.  Corp.  Caa.  270; 
Logan  City  v.  Buck,  3  Utah  301,  4  Am.  &  Eng.  Corp.  Cas.  300; 
Smith  V.  Newburgh,  77  N.  Y.  130. 

Same— }F7*fl^  Transactions  are  Authorized. — No  fixed  rule  for  de- 
termining just  what  specific  acts  are  or  are  not  within  the  scope 
of  the  authority  granted  to  a  corporation  can  be  laid  down.  The 
right  of  a  corporation  to  perform  an  act  is  largely  dependent  upon 
the  circumstances  under  which  it  is  done,  the  criterion  as  to 
whether  it  is  within  the  scope  of  the  charter  being  whether  it  is  an 
act  necessary,  or  usual,  in  the  carrying  on  of  the  particular  kind  of 
business  for  which  the  corporation  is  chartered.  If  it  is,  it  may 
be  stated  as  a  well-established  general  rule,  that  the  act  is,  by 
necessary  implication,  if  not  by  direct  authorization,  within  the 
powers  granted  to  the  company.  No  doctrine  of  the  law  of  cor- 
porations has  been  more  frequently  afiQrmed  than  this,  and  only  a 
few  authorities  are  deemed  necessary.    Vandall  v.  South  San  Fran- 
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Cisco  Dock  Co.,  40  CaL  83;  Overmyer  v.  Williama,  15  Ohio,  31; 
Thomas  v.  West  Jersey  R.  Co.,  101  U.  S.  71;  Lees  v.  Canal  Co.,  11 
East.  652;  Charles  River  Bridge  p.  Warren  Bridge,  11  Peters,  420, 
Sedgwick  St  &  Const.  Law,  339. 

Because  it  cannot  be  stated  abstractly  what  definite  or  particular  acts  are 
or  are  not  within  the  charter  powers  of  a  corportion,  great  caution  should 
be  exercised  in  treating  a  decision,  to  the  effect  that  a  corporation  of  a  given 
class  or  kind  is  or  is  not  authorized  to  do  a  particular  act,  as  a  precedent 
to  be  followed  in  other  cases. 

In  calling  attention  to  this  need  of  caution,  Horawetz,  in  his  work  on  Pri- 
vate Corporations^  §  362,  continues :  Such  a  decision  would  not  establish 
an  absolute  rule  which  could  be  applied  mechanically,  but  all  facts,  and 
the  general  principles  by  which  the  court  was  guided  in  reaching  its  con- 
clusion, must  always  be  considered. 

Stne— Distinction  between  English  and  American  Rule.  —  In 
neither  England  nor  America  can  corporate  powers  be  legally  exer- 
cised without  due  aatborization  according  to  law;  but  the  rule  as 
to  what  is  included  within  the  powers  granted  varies  in  the  two  do- 
minions to  this  extent :  In  England  a  corporation  may  lawfully  do 
any  act  expressly  or  by  necessary  implication  authorized  by  its 
charter,  and  it  is  impliedly  prohibited  by  the  act  creating  it  from 
doing  those  things  which  are  not  so  authorized.  In  America  a 
corporation  may  lawfully  do  any  act,  expressly  or  impliedly,  author- 
ized hy  its  charter,  and  it  is  prohibited  by  the  common  law  from 
doing  any  act  not  so  authorized.  Pollock  Cont.  88;  Attorney-Gen- 
eral  v.  Great  Eastern  Bail  way  Co.,  L.  B.,  5  App.  Cas.  481;  Bostock 
V.  North  Staffordshire  Railway  Co.,  4  El.  &  Bl.  819;  Eastern 
Counties  Railway  Co.  v.  Hawkes,  5  H.  0.  C.  348;  Thomas  v.  West 
Jersey  R.  Co.,  101  U.  S.  71;  Brady  r.  Mayor,  20  N.  Y.  312;  Met- 
ropolitiin  Bank  v.  Godfrey,  23  III.  416;  Barry  v.  Merchants*  Ex- 
change Co.,  Sandf.  Ch.  289;  Old  Colony  R.  Co.  v.  Evans.,  6 
Gray  38. 

(2)  Municipal  Control  over  Streets— Power  to  Grant  Use  to  Street  Rail- 
ways.—As  to  the  power  of  municipal  corporations,  and,  incidentally, 
as  well,  the  power  of  legislatures,  to  authorize  the  use  of  the  public 
streets  and  higliways  for  railroad  purposes  and  for  street  rtiilways, 
see  ante,  p.  28  et  seq.  See  further.  Power  of  municipality  to 
grant  a  railway  company  the  right  to  lay  its  tracks  upon  streets, 
14  Am.  &  Eng.  R.  Cas.  109. 

Delegation  of  power  bv  the  legislature,  14  Am.  &  Eng.  R.  Cas. 
110,  and  20  Am.  &  Eng  R.  Cas.  165. 

r3)  Municipal  Power  to  Grant  Use  of  Streets  for  Term  beyond  Corpo- 
rate Life  of  Grantee.— Corporations  aggregate,  in  which  terna  we 
include  municipal  corporations,  have,  in  the  absence  of  statutory  or 
charter  restrictions,  the  right  to  alienate  or  dispose  of  their  prop- 
erty, without  limit  as  to  objects  or  quantity.  2  Kent  Comm. 
280-281;  Co.  Litt.  44a,  300b;  Burton's  Appeals?  Pa.  St.  213. 

In  the  case  of  municipal  corporations  there  is,  as  aboye  sag- 
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gested,  no  modification  of  this  general  rule,  but  it  is  well  to  bear 
distinctly  in  mind  that  such  corporations  possess  this  power  of 
alienation  only  of  the  property  of  the  corporation  which  is 
strictly  of  a  private  nature.  That  which  is  of  a  public  nature 
cannot  of  course  be  so  disposed  of.  Hence,  unless  authorized  by 
yalid  legislation,  they  cannot  dispose  of  the  public  streets,  squares, 
and  commons.     2  Dill.  Mun.  Corp.  (4th  ed.),  §  575. 

But  where  the  legislature  has  delegated  to  municipalities  the 
power  of  control  over  streets  and  other  public  ways  and  grounds, 
they  may,  in  the  proper  exercise  of  that  power,  as  is  shown  by  the 
court  in  the  opinion  in  the  principal  case  above,  give  a  proper 
franchise  to  a  proper  party,  irrespective  of  the  actual  or  probable 
termination  of  the  existence  of  the  grantee. 

(4)  Power  of  Street  Railway  to  take  Franchise  beyond  Corporate  Exis- 
tence.— The  rule  is  undoubtedlv  as  stated  and  held  in  the  opinion 
in  the  principal  case,  aide,  ana  which  is  there  so  thoroughly  dis- 
cussed as  to  make  superfluous  any  extended  annotation. 

Unquestionably,  where  a  grant  for  a  specific  purpose  ending 
with  the  expiration  of  the  franchise  of  a  corporation  is  made,  it 
should  be  construed  according  to  its  strict  terms,  and  should  end 
with  the  life  of  the  corporation.  But  the  rule  is  otherwise  where  a 
corporation  purchases  property,  or  where  franchises,  which  are  in 
their  nature  and  essence  property,  are  granted  to  it  in  the  ordinary 
course  of  its  business;  and  unless  it  be  expressly  provided  to  the  con- 
trary, a  grant  under  these  circumstances  and  of  the  character 
stated  should  be  construed  as  an  absolute  grant,  not  at  all  depend- 
ent upon  the  question  of  the  duration  of  the  corporation.  See,  in 
addition  to  the  authorities  cited  in  the  opinion,  Owen  v.  Smith,  31 
Barb.  641;  People  v.  California  College,  38  Cal.  166;  Bives  v. 
Dudley,  3  Jones  Eq.  126. 

But  in  the  case  of  Turnpike  Co.  v.  Illinois,  06  U.  S.  68,  it  was  said  that 
*^a  grant  to  a  corporation  aggregate,  limited  as  to  the  duration  of  its 
existence,  without  words  of  perpetuity  being  annexed  to  the  grant,  would 
only  create  an  estate  for  the  life  of  the  corporation." 

Tins  proposiilon  has  been  questioned  as  being  based  upon  a  technicality 
of  somewhat  doubtful  application,  and  is  not  regarded  as  stating  the  true 
rule.  1  Mor.  Priv.  Corp.,  §  330.  Compare  Northern  Liberty  Market  Co. 
u.  Kelly,  113  U.  S.  199.  And  see  Ang.  &  A.  Corp.,  §  195,  p.  178,  and  au- 
thorities cited. 

The  rule  that  a  grant  to  a  corporation  reverts  to  the  grantor 
when  the  life  of  the  corporation  is  determined  applies  merely  to  such 
estate  as  the  corporation  holds  at  the  moment  of  its  dissolution.  It 
has  no  application  to  such  of  its  estate  as  has  been  previously 
properly  alienated  either  by  the  act  of  the  corporation  or  by  legal 
process!  Fish  v.  Potts,  4  Halst.  Ch.  'ZT:,  2'J2,  and  2^3:  Kobie  v. 
Sedgwick,  35  Barb.  319.  See  also  Nicoll  v.  New  York  Kail  road,  13 
Barb.  460. 

In  this  last-named  case  it  was  definitely  held  that  a  grant  in  fee  to  a 
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corporation  which  was  created  for  a  term  of  years  would  not  be  con« 
strued  merely  as  a  conveyance  of  the  property  for  the  term  of  years  limited 
by  the  life  of  the  corporation,  but  that  in  such  a  case  the  corporation 
would  have  the  fee-simple  for  the  purposes  of  alienation,  and  a  determin- 
able fee  only  for  the  purposes  of  enjoyment. 

(5)  Street  Railways — Additional  Servitude  to  Streets. 

See  geneniUy  5  Am.  &  Eng.  R  Cas.  284  and  23  Am.  &  Eng. 
Ency.  Law,  954-957. 

General  Rule. — The  laying  of  a  street-railway  track  upon  the 
streets  of  a  city  or  town,  and  so  constructed  as  not  to  materially 
obstruct  access  to  abutting  property,  does  not,  according  to  the 
weight  of  authority,  constitute  an  additional  burden;  but  where  a 
railroad  is  so  built  that  the  rights  of  the  abutter  are  seriously  en- 
croached upon,  and  where  the  alteration  in  the  street  is  made 
solely  for  the  use  and  occupation  of  the  railway  company,  it  would 
seem  that  it  should  be  treated  as  an  additional  burden,  for  which 
an  abutting  owner  should  receive  compensation.  Codman  v.  Evans, 
5  Allen,  308;  Burnett  v,  Johnson,  15  N.  J.  Eq.  481;  Market  Street 
K.  Co.  V.  Central  R.Co.,5lCal.  583;  Clinton  v.  Clinton  &  L.  N. 
Ky.  Co.,  37  Iowa,  61;  Atty.-Gen.  v.  Metropolitan  R.  Co.,  125  M^iss. 
515;  Van  Bokelen  v.  Brooklyn  CityRy.  Co.,  5  Blatch.  379;  Hobart 
V.  Milwaukee  City  Ry.  Co.,  27  Wis.  194.  See  also  Cooley^s  Const. 
Lim,  556. 

New  York  Doctrine. —The  contrary  rule  has  been  established, 
and  is  followed  in  New  York.  A  collection  of  the  cases  in  that 
state  will  be  found  in  3  Abb.  N.  C.  306;  but  we  cite  Craig  v. 
Rochester  City  &  B.  R.  Co.,  39  N.  Y,  404;  Kellinger  v.  Fortv-second 
St,  R.  Co,,  50  N.  Y.  206;  Mahady  v.  Brunswick  R.  Co.,  91  N.  Y. 
148. 

The  laying  of  a  horse-railroad  track  in  a  public  street  is  not  the 
taking;  of  the  property  of  the  owner  of  the  soil  for  public  use,  so  as 
to  entitle  him  to  compensation  anew;  and  when  the  laying  of  such 
rails  is  authorized  by  the  legislature,  *'  it  is  a  legitimate  use  of  the 
highway,  and  the  exercise  of  the  public  right  of  travel,  and  not  a 
taking  of  private  property  for  public  use  within  the  provision  of 
the  constitution.*'  Hinchmau  v.  Patterson  Horse  R.  Co.,  2  C.  E. 
Green  (N.  J.)  75.  See  also,  as  sanctioning  this  doctrine,  Brooklyn 
City  R,  Co.  v.  Coney  Island  R.  Co.,  35  Barb.  304;  Elliott  v.  Fair- 
haven  &  West.  R.  Co.,  32  Conn.  57i»;  Cincinnati  R.  Co,  y.  Cum- 
minsvillc.  14  Ohio  St.  523;  People  ?•.  Kerr,  27  N.  Y.  207. 

Same — Transporting  Freight  over  Street  Railways. — Whether  the 
carrying  of  freight  by  a  street  railway  operates  to  ehange  its  charter 
so  us  to  impose  additional  burdens  upon  abutting  property  is  a 
question  upon  which  the  courts  have  been  callod  to  pass  onlv  to  a 
limited  extent.  The  old  methods  of  propulsion  of  street  railways  ])re- 
cluded  the  operating  companies  from  und^rUiking  to  any  material 
degree  the  transportation  of  freight,  except,  perhaps,  in  a  very  few 
instances  where  steam  motors  were  used.     With  the  application  of 
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electricity  to  street-railway  uses,  however,  the  facilities  of  such 
roads  are  vastly  augmented,  and  in  many  places  conveniences  for 
the  transportation  of  mail,  baggage,  and  freight  are  being  added  to 
their  equipments.  This  will  effectually  introduce  new  and  difficult, 
if  not  serious,  problems  into  our  jurisprudence  at  an  early  date. 

Unquestionably  the  distinctive  and  essential  feature  of  a  street- 
railway,  considered  in  relation  to  other  railways,  is  that  it  is  a  rail- 
way for  the  transportation  of  passengers  only  (Elliott  Eoads  &  S., 
657  et  seq,,  Booth  StRy.  §  2),  the  distinguishing  difference  between 
railroads  for  general  traffic  and  street  railways  being  in  their  use,  not 
in  their  motive  power.  Williams  v.  City  Electric  St.  R.  Co.,  41  Fed. 
Ren.  556,  43  Am.  &  Eng.  R.  Cas.  215;  Nichols  v.  Ann  Arbor  and 
Ypsilanti  St.  Ry.  Co.,  87  Mich.  361,  50  Am.  &  Eng.  R.  Cas.  250.  It 
follows,  therefore,  that  there  can  be  no  departure  by  a  street-rail- 
way company  from  this  exclusive  service  without  a  loss  of  its  dis- 
tinctive character  as  an  urban  passenger  carrier  and  the  consequent 
loss  of  the  particular  privileges  which  are  granted  it  as  such,  and 
the  imposition  of  the  graver  obligations  which  the  law  places  upon 
a  general  commercial  railroad. 

Booth  on  Street  Railways,  §§  3  and  51,  states  the  rule  to  be  that 
freight  cannot  be  lawfully  transferred  over  the  line  of  a  street  rail- 
way, and  cites  Fanning  v.  Osborne  et  al.,  102  N.  Y.  441,  as  sus- 
taining this  general  doctrine. 

Upon  examination  it  does  not  appear  that  the  case  warrants  this  general 
statement.  The  facts,  in  hrief,  were  as  follows :  A  street  railway  corpora- 
tion, after  it  had  abandoned  a  portion  of  its  road,  and  ceased  to  use  the 
same,  entered  into  a  contract  with  one  Osborne,  by  the  terms  of  which  it 
granted  to  him  the  right  to  run  freight  cars  over  the  abandoned  portion  of 
Its  road,  .**but  not  so  as  to  interfere  with  the  running  of  passenger  cars" 
by  the  corporation.  The  railway  company,  however,  never  afterward  ran 
any  of  its  cars  upon  this  portion  of  the  road.  Osborne  covenanted  to  pay 
the  expense  of  laying  Huch  new  track  and  of  keeping  the  same  in  repair.  The 
assignees  of  Osborne  laid  such  new  track  and  used  it  thereafter  exclusively 
for  running  freight  cars  over  it  for  the  purposes  of  their  private  business,  to 
the  special  injury  of  plaintiff,  who  owned  a  lot  adjoining  the  street  in 
which  the  track  was  laid.  In  an  action  to  restrain  such  use  of  the  street 
the  court  Md  that  the  contract  furnished  no  defense,  as  it  was  simply  an 
attempt  of  the  railway  company  to  transfer  to  an  individual  for  the  pur- 
poses of  his  private  business  its  franchises  as  a  common  carrier  over  a  part 
of  its  route,  and  this  would  not  be  permitted.  Such  use  was  therefore  re- 
strained by  injunction,  and  this  without  regard  to  the  question  whether  the 
plaintiff  had  title  to  or  interest  in  the  soil  of  the  street. 

The  rule  is  very  general  that  neither  corporations  nor  natural 
persons  can  lawfully  operate  Ciirs  for  the  transportation  of  freight 
in  furtherance  of  tlioir  private  business  over  street-railway  tracks. 
Fanning  v.  Osborne  et  al.,  102  N.  Y.  441 ;  In  re  Split  Rock  Cable  R. 
Co.,  128  K.  Y.  408;  State  v.  Trenton,  36  N.J.  L.  79. 

And  i«  has  also  been  held  that  a  street-railway  company  may,  in 
addition  to  carrying  passengers,  for  which  it  was  mainly  organized. 
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also  carry  merchandise  for  hire,  and  that  if  it  does  this  it  becomes  a 
common  carrier  of  goods,  and  may  be  held  responsible  for  the  per- 
formance of  the  obligation  assumed.  Levi  r.  Lynn  &  Boston  Ey. 
Co.,  11  Allen  300. 

None  of  these  cases,  howeTer,  touch  the  exact  point  of  that  corered  by 
the  opinion  in  the  case  of  Montgomery  v.  Santa  Ana  &  W.  R.  Co.,  antey  p.  43, 
and  it  may  be  said  to  be  a  comparatiyely  new  question  whether  the  opera- 
tion by  street  railways  of  a  regular  freight  seryice,  including,  as  must 
necessarily  result,  the  operation  of  freight  cars,  in  connection  with  passen- 
ger coaches,  or  in  trains  as  upon  ordinary  commercial  railroads,  imposes  an 
additional  burden  upon  the  public  street.  We  are  convinced  that  the  doc- 
trine that  the  streets  of  a  city  may  in  certain  instances  be  used  by  corpora- 
tions for  their  own  benefit,  fiirmly  settled  by  authority  as  it  now  is,  ought 
not  to  be  extended,  and  that  it  cannot  safely  be  extended  without  vitally 
impairing  of  the  rights  of  abutting  owners,  and  of  the  citizens  of  munici- 
palities in  general. 

A  street  railway  takes,  under  its  charter  or  license,  only  such  rights  as 
are  expressly  conferred  or  clearly  implied,  and  it  therefore  only  acouires  a 
right  to  use  the  road  or  street  for  the  purpose  of  using  its  cars  ana  trans- 
porting passengers.  It  does  not  acquire  any  right  under  a  general  grant 
to  use  a  highway  for  any  other  purpose  than  that  of  moving  passenger  cars 
over  the  tracks,  and  it  is  very  doubtful  whether  a  municipal  corporation 
could  grant  a  right  to  use  streets  for  any  other  purpose.  See  Elliott,  Roads 
and  Streets,  578. 
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{Supreme  Court  of  OaH/omia,  Jan.  6,  1895.) 

Franchise  of  Street  Railway— Vaiidity  of  City  Ordinance  Granting  Same — 
Presumption  of  Validity  from  Long  Recognition. — The  fact  that  for  fourteen 
years  a  city  has  recognized  the  validity  of  an  ordinance  and  treated  it  as  duly 
adopted,  raises  a  sufScient  presumption  of  the  existence  of  every  fact  neces- 
sary to  the  validity  of  the  ordinHnce.     (Page  110.) 

Same — Avoidance  of  Public  Grant  for  Nonperformance  of  Condition  Sub- 
sequent [(1)  p.  118J. — In  tile  absence  of  an  express  provision  in  a  puUnc  grant 
declaring* tb:it  a  failure  to  perform  a  condition  subsequent  therein  will  iptto 
faeto  avoid  the  grant,  it  can  be  avoided  for  failure  to  perform  sucli  con- 
dition only  by  a  judgment  of  a  court,  or  by  legislative  action.     (Page  111.) 

Same — ^Who  may  Avoid  a  Public  Grant  [(1)  p.  118]. — ^The  right  to  avoid  a 
public  grant  on  the  ground  of  a  failure  to  perform  a  condition  subsequent  is 
confined  to  the  government  making  the  grant,  and  can  be  exercised  only 
through  a  judgment  of  a  court  of  law,  or  by  a  legislative  declaration  of  for- 
feiture.   (Page  112.) 

Same--Qrant  of  Same  Privileges  to  Third  Party  does  not  Work  a  Forfeit- 
ura« — The  mere  grant  to  a  third  party  of  the  same  rights  as  tliose  ^  Iiich  uiu 
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enjoyed  by  a  railway  whose  franchise  is  liable  to  forfeiture  for  Donperform- 
ance  of  a  condition  subsequent  will  not,  of  itself,  effect  the  forfeiture. 
(Page  115.) 

Same— Facts  which  Work  Estoppel  to  Declare  a  Forfeiture. — Where,  for 
elevi-n  years  after  the  ground  for  forfeiture  had  occurred,  a  municipality, 
witli  knowledge  thereof,  deals  with  a  railway  company  by  its  public  resolu- 
tions, orders,  and  ordinances,  and  by  pleadings  in  a  judicial  proceeding 
recognizes  the  company^s  franchise  as  valid  and  in  force,  and  instituted 
legal  proceedings  to  enforce  the  obligations  assumed  by  the  company  under 
its  franchise,  in  consequence  of  which  the  company  incurred  expense  in 
paving  the  street,  paying  taxes,  and  otherwise,  it  will  bee>toppedto  enforce 
a  forfeiture  of  the  franchise  or  to  deny  the  company^s  ownership  thereof. 
(Page  116.) 

Same— Assignment  of  Franchise  by  Grantee. — Where  the  parties  to  whom 
the  franchise  of  a  street  railway  is  granted  organize  a  corporation  for  the 
purpose  of  constructing  and  operating  such  road  under  the  franchise,  an 
assignment  of  the  franchise  by  such  parties  to  the  corporation  is  not 
necessary  to  vest  any  rights  relating  thereto  in  the  latter.     (Page  116.) 

Same — Possession  of  Street  under  a  Grant  Sufficient  Evidence  of  Owner- 
ship of  a  Franchise  Therefor.— Where  a  street  railway  company  prosecute^san 
action  to  enjoin  another  company  from  constructrng  its  road  on  the  same 
street  under  a  subsequent  franchise  and  from  tearing  up  plaintiff^s  tracks, 
it  is  not  necessary  for  plaintiff  to  show  ownership  of  the  franchise  under 
which  it  was  operating,  the  actual  possession  of  the  street  being  sufficient 
as  ngrainst  the  defendant.     (Page  116.) 

Action  Against  Rival  Company  Operating  under  Franchise  Granting  Same 
Rights— Injunction— Damages. — A  railway  company  whose  tracks  are  being 
torn  u[)  and  rhc  operation  of  whose  road  is  being  interfered  with  by  another 
company  seeking  to  construct  its  road  over  the  street  under  a  subsequent 
franchise,  may  bring  an  action  to  enjoin  said  acts,  and  to  recover  damages 
resulting  therefrom.     (Pfige  116.) 

Same— Ordinance  Granting  Privileges  after  Liability  to  Forfeiture,  as  Evi- 
dence of  Original  Grant  and  Waiver  of  Forfeiture. — In  such  an  action  it  is 
proper  to  introduce  an  ordinance  adopted  after  the  franchise  of  the  plaintiff 
became  liable  to  forfeiture  granting  the  plaintiff  the  right  to  construct  a 
switch,  and  which  right  should  ^^  extend  until  the  expiration  of  the  term 
of  the  franchise  "  first  granted,  as  tending  to  show  the  original  grant  of 
the  franchise  and  a  waiver  of  the  forfeiture.     (Page  117.) 

De  Haven  and  Harbison,  J. J.,  dissenting. 

In  bank.    Appeal  from  Sonoma  county  superior  court     5c- 

versed. 

Barham  dt  Bolton  and  Van  B.  Paterson,  for  appellant 
I  ir.  F.  Bussdl  and  liutledge  dt  Pressley^  for  respondent. 

Van  Fleet,   J. — This   is   an   action   for  an  injunction  to 
\  restrain  defendant  from  tearing  up  the  track  of  plain tiflTs  rail- 

road,  and  from   interfering   witli  the   running  of 
**    *    *      plain tiflTs  cars,  and  for  damages  for  acts  of  inter- 
ference already  committed.     A   preliminary   injunction   was 
granted ;   but,  on   the  hearing,  the  injunction  was  dissolved 
and  judgment  rendered    for   defendant.       Plaintiff  appeals 
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from  the  judgment  and  an  order  denying  its  motion  for  a  new 
trial. 

On  the  trial  the  following  facts  were  proved  without  any- 
substantial  conflict :  On  October  3,  1876,  Mark  L.  McDonald 
and  Jackson  B.  Meyers  petitioned  the  common  council  of  the 
city  of  Santa  Bosa  to  grant  to  them  and  their 
assigns  the  privilege  of  constructing  and  operating 
a  street  railroad  on  certain  streets  of  said  city.  On  the  same 
da,y  the  common  council  passed  a  resolution  granting  to  the 
petitioners  and  their  associates  the  privilege  requested.  On 
May  11,  1877,  the  petitioners  and  certain  other  persons  incor- 
porated the  corporation  plaintiff,  for  the  express  purpose  of 
constructing  and  operating  said  street  railroad,  and  it  was  so 
stated  in  the  articles  of  incorporation.  On  June  5, 1877,  the 
city  council  passed  an  ordinance,  numbered  16,  granting  to 
said  McDonald  and  Meyers,  *^  their  associates,  successors,  or 
assigns,"  authority  to  construct  said  railroad,  and  to  maintain 
the  same  and  propel  cars  thereon  for  the  term  of  50  years. 

This  ordinance,  among  other  things,  provided  that  the 
tracks  should  be  kept ''  flush  and  even  with  the  street,"  and 
that  the  holders  of  the  franchise  should  "plank,  pave,  or 
macadamize  the  entire  length  of  the  street  used  by  the  track, 
between  the  rails  and  for  two  feet  on  each  side  thereof." 
This  ordinance  is  found,  in  regular  order,  in  the  official  Book 
of  Ordinances  of  the  city,  with  the  signatures  of  the  mayor  and 
clerk,  but  without  the  certificate  required  by  section  19  of  the 
act  incorporating  the  city  (St.  1875-76,  p.  251) ;  and  there  was 
no  direct  evidence  of  the  publication  or  posting  of  said  ordi- 
nance, as  required  by  section  22  of  that  act.  Plaintiff  imme- 
diately commenced  the  construction  of  said  road,  and  during 
the  year  1877  completed  the  portion  in  controversy  in  this  ac- 
tion, and  has  ever  since  continued  to  operate  that  portion ;  but 
on  certain  portions  of  the  route  named  in  the  application  and 
ordinance  no  railroad  has  ever  been  constructed  or  operated. 

In  1884  the  city  council  undertook  a  revision  of  all  the  ordi- 
nances of  the  city  then  in  force,  and  for  that  purpose,  on  July 
15,  1884,  passed  an  ordinance,  numbered  59,  which,  among 
other  things,  contains  the  whole  of  said  Ordinance  16.  Ordi- 
nance 59  is  found  duly  recorded  in  the  Book  of  Ordinances, 
with  the  certificate  of  the  clerk  required  by  the  charter.  On 
January  6, 1886,  the  council  adopted  a  resolution  directing  the 
street  commissioner  to  notify  McDonald  **  to  place  the  street 
railroad  on  the  proper  grade,  and  have  the  same  macadam- 
ized in  accordance  with  the  ordinance."  On  January  19, 1886, 
the  council  adopted  a  resolution  authorizing  the  city  engineer 
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to  f  arnish  plaintiff  with  the  grade  '*  of  the  railroad  track  on 
Fourth  street,"  which  is  the  street  now  in  controversy.  On 
September  14,  1886,  the  council  adopted  a  resolution  requir- 
ing the  plaintiff  "  to  pave  the  space  between  the  rails  of  its 
road,  and  for  two  feet  on  each  side,  with  bituminous  blocks  " 
of  a  certain  kind,  and  to  substitute  flat  rails  for  "  the  rails  now 
used,"  and  to  put  and  keep  the  track  flush  with  the  street ; 
and  directing  the  city  attorney,  in  case  of  a  failure  of  the  plain- 
tiff to  comply  with  said  requirements,  to  commence  an  action 
"  to  have  said  track  declared  a  nuisance  and  removed,  and 
the  right  to  maintain  a  street  railroad  annulled  and  revoked." 
On  September  21,  1886,  the  council  directed  the  city  attor- 
ney at  once  to  commence  the  action  provided  for  in  the  previ- 
ous resolution.  On  December  27,  1886,  the  city 
tiatti^dT*'''  attorney  commenced  said  action  in  the  name  of  the 
city,  and  filed  a  complaint  in  which,  among  other 
things,  it  was  alleged  that  the  plaintiff  here  (defendant  in 
that  action)  was  organized  for  the  purpose  of  building,  equip- 
ping, and  operatiug  said  railroad,  and  had  built  and  equipped 
the  same  about  June  7,  1877,  and  had  ever  since  operated  the 
same ;  and  that,  before  commencing  said  road,  it  had  applied 
for  and  obtained  from  the  city  permission  to  lay  down  and 
operate  said  railroad  for  50  years.  A  demurrer  was  inter- 
posed to  that  complaint,  and  sustained  ;  and  on  November  16, 
1888,  the  city  attorney  reported  that  fact  to  the  council,  and 
also  reported  that  plaintiff  had  commenced  the  work  of  pav- 
ing as  required  by  the  resolution,  and  was  putting  the  road 
into  excellent  condition,  and  recommended  the  dismissal  of 
the  action.  Pending  that  action,  on  May  4,  1888,  the  council 
passed  a  resolution  granting  to  plaintiff  the  right  to  establish 
a  certain  switch.  On  March  3,  1891,  the  council  passed  a 
resolution  declaring  plaintiff's  railway  on  Fourth  street  to 
be  a  nuisance,  ''•except  that  portion  of  said  railway  already  in 
repair,  flush  and  even  with  tjie  street,  and  with  good  cross- 
ings." Thereupon  plaintiff  proceeded  to  and  did  put  said 
track  in  good  repair,  and  so  as  to  cover  the  objections  made. 

From  1877  down  to  the  commission,  in  1891,  of  the  acts 
complained  of  in  this  action,  the  plaintiff  has  been  in  the 
actual,  continuous,  and  notorious  occupation  of  this  railroad, 
has  operated  the  same,  and  collected  fares  thereon,  and  regu- 
larly paid  taxes  thereon,  and  neither  its  possession  nor  its 
right  to  operate  its  road  was  ever  disputed  by  any  one.  On 
September  2,  1891,  the  city  council  passed  an  ordinance, 
numbered  132,  granting  to  defendant  the  right  to  construct 
and  operate  a  street  railroad  on  certain  streets  in  said  city, 
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including  a  portion  of  Fonrtb  street,  on  which  plaintiff's  track 
i¥as  laid.  Under  authority  of  this  ordinance  defendant  com- 
meuced  the  constrnction  of  its  road,  and,  as  a  part  of  that 
work,  commenced  to  tear  np  and  remove  plaintiff's  track ; 
whereupon  this  action  was  commenced. 

Defendant  undertakes  to  justify  its  acts  on  the  grounds  that 
plaintiff  never  obtained  any  franchise  whatever,  or,  if  it  did, 
that  that  franchise  was  forfeited  by  the  failure  of  plaintiff  to 
complete  the  whole  of  its  road  within  the  time  prescribed  by 
section  5u2  of  the  Civil  Code  ;  and  that  its  track  was  therefore 
a  public  nuisance,  which  defendant  could  lawfuUy  abate  in 
the  exercise  of  its  own  franchise. 

We  think  that  under  the  evidence  in  the  case  plaintiff  did 
obtain  a  valid  franchise  to  construct  and  operate  its  road  on 
Fourth  street ;  that  that  franchise  was  never  forfeited  ;  and 
that  plaintiff  is  therefore  entitled  to  an  injunction,  and  such 
damages  as  it  has  suffered  by  reason  of  the  acts  com- 
plained of. 

1.  Defendant  contends  that  Ordinance  16,  the  original  ordi- 
nance under  which  plaintiff  claims,  was  never  approved  by 
the  mayor,  nor  published  or  posted  as  required  by  Facta  cm- 
law,  and  that  it  therefore  never  took  effect.  Section  tiaued. 
22  of  the  city  charter  provides  that  "  all  ordinances  shall  be 
signed  as  nearly  as  may  be  in  the  following  form  :  Approved 

this day  of , ,  Mayor  of  the  City  of  Santa 

Kosa."  The  ordinance  in  question  is  signed  by  the  mayor, 
but  without  any  words  of  approval.  Section  46  requires  the 
mayor  to  sign  such  ordinances  as  he  approves,  and  there  was 
some  parol  evidence  tending  to  show  that  the  mayor  did 
approve  this  ordinance,  and  signed  his  name  with  that  inten- 
tion. We  are  inclined  to  hold  that  that  provision  of  section 
22  is  merely  directory,  and  that  the  signature  of  the  mayor, 
under  the  circumstances  of  the  case,  is  sufficient  evidence  of 
his  approval ;  but  it  is  not  necessary  to  decide  that  question. 

Section  22  also  provides  that  every  ordinance  "  shall  be 
published  in  some  newspaper  in  Santa  Bosa  at  least  one 
time,  or  posted  in  three  public  places  in  said  city,  and  shall 
be  in  force  ten  days  after  such  publication  or  posting."  Sec- 
tion 19  provides  that  the  city  clerk  "  shall  keep  a  book  marked 
'  City  Ordinances,'  into  which  he  shall  copy  all  city  ordi- 
nances, with  his  certificate  annexed  to  said  copy,  stating  the 
foregoing  ordinance  is  a  true  and  correct  copy  of  an  ordinance 
of  the  city  of  Santa  Bosa,  and  giving  the  number  and  title  of 
said  ordinance,  and  stating  that  the  same  has  been  posted  or 
published  according  to  law.    Said  record  copy  shall  be  prima 
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facie  evidence  of  the  contents  of  the  ordinance  and  of  the 
passage  and  publication  of  the  same,  and  shall  be  admissible 
as  evidence  in  any  court  or  proceeding.  Nothing  herein  con- 
tained shall  be  construed  to  prevent  the  proof  of  the  passage 
and  publication  of  ordinances  in  the  usual  way."  Ordinance 
16  was  copied  by  the  clerk  into  that  book,  but  without  any 
certificate,  nor  was  there  any  direct  evidence  of  its  publication 
or  posting. 

There  can  be  no  doubt  that  publication  in  a  newspaper  or 
by  posting  is  made  by  that  statute  a  condition  precedent  to 
the  taking  effect  of  any  ordinance ;  but  it  does  not 
Condition        follow  that  direct  proof  of  that  fact  is  essential  in 
ProTfof!  *^y  case.     The  statute  expressly  allows  the  pas- 

sage and  publication  of  ordinances  to  be  proved 
"in  the  usual  way";  that  is,  by  such  proof  as  would  be  suffi- 
cient to  prove  such  facts  in  auy  other  case.  In  this  case  the 
proof  is  overwhelming  that  the  city,  from  the  time  of  the  pas- 
sage of  this  ordinance,  has  always  recognized  its  existence 
and  validity,  has  acted  upon  it,  and,  both  by  its  action  and 
nonaction,  has  treated  it  as  duly  adopted  and  published.  As 
we  shall  show  hereafter,  the  defendant  has  no  rights  in  this 
action  which  the  city  would  not  have,  and  the  case  is  to  be 
treated  precisely  as  if  the  city,  instead  of  the  present  defend- 
ant, were  the  party  to  the  record. 

The  circumstances  in  proof  raise,  after  the  lapse  of  14 
years,  a  sufficient  presumption  of  the  existence  of  every  fact 
liecessary  to  the  validity  of  the  ordinance,  includ- 
luTftiidordi-  mg  approval  by  the  mayor  and  publication;  cer- 
nftnee  e§tops  taiuly  Sufficient  against  the  city  and  the  defendant 
city  from  here.     As  was  said  in  City  of  Atchison  v.  King,  9 

TulitV^  Kan.  550,  556  :  "  The  city  having  passed  the  ordi- 
nance four  or  five  years  before  it  was  ofi'ered  in  evi- 
dence, and  having  acted  upon  it  as  valid,will  not  now  be  allowed 
in  such  an  action  to  deny  its  publication.  Such  a  rule  would 
be  a  great  inducement  to  cities  to  disobey  the  law.  They  get 
the  benefits  and  escape  the  inconveniences  of  the  law  by  such 
a  course,  as  it  would  in  most  cases  be  impossible  for  a 
stranger  to  prove  a  publication  four  or  five  years  after  the 
passage  of  the  ordinance,  when  the  publication  is  by  posted 
notices.  Nor  would  the  difficulty  be  much  less  where  it  was 
published  in  a  newspaper,  in  a  country  where  newspaper 
changes  are  as  frequent  as  they  are  in  this  state.  It  was  the 
duty  of  the  city  authorities  to  publish  the  ordinance.  As  they 
acted  on  it,  the  presumption  is  that  it  was  duly  published ; 
and  at  least  this  presumption  is  sufficient  until  the  contrary 
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appears."    See,  also,  City  of  Quincy  v,  Chicago,  B.  &  Q.  R. 
Co,,  92  111.  21. 

But,  aside  from  this.  Ordinance  16  was  re-enacted  in  Ordi- 
nance 59,  and  the  publication  of  that  ordinance  was  proved 
by  the  statutory  certificate  of  the  clerk.  The  statute  does 
not  limit  the  time  within  which  ordinances  may  be  published ; 
and  the  publication  of  the  latter  ordinance  was  a  publication 
of  the  former,  and  therefore  rendered  it  effective  in  10  days 
from  the  time  of  such  publication.  For  all  the  purposes  of 
this  action  that  is  sujfficient. 

It  is  contended  by  defendant  that  ordinances  can  be  validly 
published  only  by  order  of  the  city  council ;  and  that,  as  no 
such  order  of  publication  can  now  be  found  in  the 
minutes  of  the  council,  the  publication  of  Ordi-  ^^^^^wonof 
nance  59  was  ineffectual.  But  the  charter  does  clnfwJu.*'' 
not,  either  in  terms  or  by  implication,  require  such 
an  order,  and  the  authorities  relied  on  by  defendant  are  in- 
applicable (County  of  San  Luis  Obispo  v.  Hendricks,  71  Cal. 
242,  246),  and,  if  such  an  order  was  necessary,  the  certificate 
of  the  clerk  is  sufficient  evidence  that  it  was  made.  These 
considerations  render  it  unnecessary  to  decide  whether,  under 
section  497  of  the  Civil  Code,  this  privilege  might  not  have 
been  granted  by  simple  resolution  without  any  publication. 
Neither  the  city  charter,  nor  the  section  of  the  Code  referred 
to,  nor  any  general  rule  of  law  requires  an  ordinance  in  such 
a  case.  Atchison  Board  of  Ed.  v.  De  Kay,  148  U.  S.  691. 
Defendant  relies  on  the  use  of  the  word  "  ordinance  "  in  sec- 
tions 498  and  502  of  the  Civil  Code.  The  use  of  that  word  in 
those  sections  would  hardly  seem  to  be  a  sufficient  reason  for 
interpolating  it  into  section  497  ;  but,  for  the  reason  above 
stated,  that  question  need  not  now  be  determined. 

2.  Defendant  next  contends  that  plaintiff,  by  its  failure  to 
construct  its  road  on  certain  of  the  streets  named  in  Ordin- 
nance  16,  ipso  facto  forfeited  its  entire  right  of  way  and  fran- 
chise, as  well  for  those  portions  constructed  as  for  Forfeitor*  for 
those  not  constructed,  and  that  all  its  rights  thereby  J^^"^**^'*"'"*'* 
ceased  and  determined  at  the  expiration  of  three  Mtoconstroc- 
years  from  the  date  of  that  ordinance.     This  con-  tion. 
tention  is  based  on  section  502  of  the  Civil  Code,  which  reads 
as  follows  :  "  Work  to  construct  the  railroad  must  be  com- 
menced within  one  year  from  the  date  of  the  ordinance  grant- 
ing the  right  of  way  and  the  filing  of  articles  of  incorporation, 
and  the  same  must  be  completed  within  three  years  there- 
after.    A  failure  to  comply  with  these  provisions  works  a  for- 
feiture of  the  right  of  way  as  well  as  of  the  franchise,  unless 
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the  uucompleted  portion  is  abandoned  by  the  corporation 
with  the  consent  of  the  authorities  granting  the  right  of  way, 
such  abandonment  and  consent  to  be  in  writing." 

It  is  conceded  that  plaintiiF  did  not  complete  the  work  of 
constructing  its  railroad  within  the  period  prescribed,  and  has 
never  completed  it ;  but  it  cannot  be  denied  that  it  commenced 
that  work  within  one  year.  Under  the  rule  laid  down  in  Bail- 
road  Co.  V.  Baldwin,  67  Cal.  160,  it  would  seem  that  no  for- 
feiture can  occur  unless  the  holder  of  the  franchise  is  in  de- 
fault in  both  particulars — ^in  failing  to  commence  the  work 
within  one  year,  and  in  failing  to  complete  it  within  three 
years.  But,  as  that  question  has  not  been  argued  by  counsel, 
we  do  not  pass  upon  it. 

Assuming,  then,  that  a  failure  to  complete  the  road  within 
three  years,  though  commenced  in  time,  "  works  a  forfeiture" 
within  the  meaning  of  section  502,  the  question  to  be  deter- 
mined is  whether  that  statute  is  self-executing ;  that  is, 
whether  the  right  of  way  and  franchise  absolutely  cease  to 
exist  at  the  end  of  that  period,  or  whether  a  judicial  or  legis- 
lative declaration  of  forfeiture  is  necessary  to  produce  that 
result.  It  is  obvious  that  the  requirement  as  to  the  comple- 
tion of  the  work  within  a  given  time  is  a  condition  subse- 
ctoverBneBt  queut.  It  is  a  general  rule  that  none  but  the 
ftioue  e»B  grantor  or  his  heirs  can  avoid  a  grant  for  failure 
BToid  %  pnbHe  ^q  perform  a  condition  subsequent ;  and  in  case  of 
perroVmBBoT'  *  pubUc  grant  the  right  to  avoid  it  on  that  ground 
ofcoaditioB  is  confined  to  the  government,  and  can  be  exer- 
sobsequeut.  ciscd  ouly  through  the  judgment  of  a  court,  or  by 
a  legislative  declaration  of  forfeiture. 

It  follows  that,  where  such  condition  is  imposed  by  statute, 
a  failure  to  perform  it  will  not  ipso  facto  avoid  the  grant, 
Pflbiie  grant,  uuless  SO  declared  by  the  statute  creating  the  con- 
how  BToided  dition.  Unless  the  statute,  by  express  terms  or  by 
tormMceof  pl^tin  implication,  so  declares  no  forfeiture  will 
eoBditioB  sah-  take  place  without  a  judicial,  or  at  least  a  legisla- 
M4fl«Bt.  tive,  determination  to  that  effect     Schulenberg  t;. 

Harriman,  21  Wall  44.  The  statute  in  question  provides  that 
a  failure  to  comply  with  its  provisions  "  works  a  forfeiture  " 
of  the  right  of  way  and  franchise.  This  section,  as  shown  by 
the  note  of  the  Code  commissioners,  was  taken  from  section  8 
of  the  street-railroad  act  of  March  29,  1870  (St.  1869-70,  p. 
483),  which  provided  that,  upon  such  failure,  "  all  rights  of 
the  grantee  under  the  order  or  ordinance  shall  be  forfeited 
and  shall  thenceforth  cease  and  determine."  The  latter  por- 
tion of  the  provision,  according  to  some  of  the  decisions  in 
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this  state,  evinced  an  intention  on  the  part  of  the  legislature 
to  dispense  with  any  further  proceeding  to  declare  a  forfeiture, 
for  the  rights  of  the  party  were  upon  the  default  to  "  cease 
and  determine."  The  omission  of  those  words  in  the  Code, 
an  omission  which  we  mast  presume  to  have  been  deliberate 
and  intentional,  indicates  an  intention  to  mitigate  the  former 
rule.  The  words  "work  a  forfeiture,"  which  are  the  only 
words  used  in  the  Code,  ^are  usually  understood  to  mean 
merely  that  the  default  mentioned  is  a  ground  for  forfeiture, — 
a  ground  for  a  judicial  declaration  of  forfeiture  (People  v. 
Hillsdale,  etc..  Turnpike,  23  Wend.  256) ;  and  they  do  not  ap- 
pear to  mean  more  in  this  case. 

The  great  weight  of  authority  without  this  state  establishes 
the  rule  that  a  statutory  provision  that  in  case  of 
default  a  party  shall  forfeit  his  rights,  or  that  a  st»t»t»«7  pro- 
thing  granted  shall  be  forfeited  or  shall  revert  to  ftJit^^iJr 
the  government,  or  the  like,  merely  exposes  the  Mir-exeeutiiig. 
party  to  proceedings  for  forfeiture  on  behalf  of  the 
state,  and  does  not  of  itself  divest  those  rights.  Such  a  pro- 
vision will  not  be  held  self-executing,  unless  further  words  are 
used  plainly  implying  such  a  legislative  intent.  The  cases 
are  too  numerous  to  be  reviewed,  but  a  few  of  them  may  be 
noted.  In  re  Brooklyn  EL  R.  Co.,  125  N.  T.  434,  46  Am.  & 
Eng.  R.  Cas.  257 ;  Schulenberg  v.  Harriman,  21  Wall.  44 ;  In 
re  Kings  County  El.  Ey.  Co.,  105  N.  T.  97,  119 ;  Chesapeake 
&  O.  Canal  Co.  v.  Ohio  R.  Co.,  4  Gill  &  J.  1,  121 ;  Briggs  v. 
Cape  Cod  Co.,  137  Mass.  71 ;  Lock  Co.  v.  Kittridge,  5  Sawy. 
44 ;  Frost  v.  Coal  Co.,  24  How.  283  ;  Toledo  &  Ann  Arbor  Co. 
V.  Johnson,  49  Mich.  148. 

In  this  state  the  cases  are  not  altogether  consistent  with 
each  other,  nor  in  harmony  with  the  decisions  elsewhere.     In 
Borland  v.  Lewis,  43  Cal.  669,  the  words  construed 
were  :  "  Such  neglect  or  failure  shall  work  a  for-  c^iiftMnii* 
feiture  of  such  lands,  and  the  same  shall  be  resold  ^^tontw' 
as  if  no  purchase  had  been  made."    This  statement  feitnre. 
was  hela  self-executing  on  the  ground  that  the  last 
clause  would  be  useless  if  the  resale  could  not  be  made  until 
the  forfeiture  had  been  pronounced  by  a  court.     In  Oakland 
R.  Co.  V.  Oakland  B.  &  JF.  V.  R.  Co.,  45  Cal.  365,  the  words, 
**  the  franchises  and  privileges  herein  granted  shall  utterly 
cease  and  be  forfeited,"   were  held   to  accomplish  the  for- 
feiture without  the  necessity  of  judicial  proceedings.    In  tJp- 
ham  V,  Hosking,  62  Cal.  250,  the  same  ruling  was  made  as  to 
the  words,  "  the  rights  granted  by  this  act  shall  become  for- 
feited to  the  state."    This  was  decided  upon  the  supposed 

1  (N.  8.)  A.  &  E.  R.  Cas.— 8 
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authority  of  the  two  preceding  cases,  and  without  any  further 
reason  stated.  Those  cases  were  clearly  not  authority  for 
that  ruling,  for  in  each  of  them  the  decision  was  rested  on 
language  beyond  the  words  of  forfeiture, — "  shall  be  resold  as 
if  no  purchase  had  been  made  ";  "  shall  utterly  cease."  In 
People  V.  Los  Angeles  Electric  R.  Co.,  91  Cal.  338,  it  was  re- 
marked that  acts  sufficient  to  cause  a  forfeiture  do  not  per  se 
produce  a  forfeiture,  without  proper  proceedings  in  a  proper 
court.  In  Town  of  Areata  v.  Areata  K.  &  M.  B.  Co.,  92  Cal. 
639,  it  was  said  :  "  Where  the  statute  provides  that  a  failure 
to  complete  the  contemplated  work  within  a  certain  time  shall 
work  a  forfeiture,  no  action  is  necessary  to  enforce  the  for- 
feiture. In  such  a  case,  upon  the  happening  of  the  event  of 
the  commission  of  the  offense  which  is  the  statutory  basis  of 
forfeiture,  the  title  to  the  thing  forfeited  immediately  vests  in 
the  state."  It  was,  however,  expressly  held  that  that  question 
did  not  arise  in  the  case,  and  the  language  quoted  must  there- 
fore be  considered  obiter  dictum. 

We  think  that  the  true  rule  on  this  subject  is  that  laid 
down  in  the  cases  cited  above  from  other  courts,  and  that  the 
case  of  Upham  v,  Hosking  and  the  dictum  in  the 
Trneinieu  Towu  of  Areata  Case  cannot  be  supported  upon 
^JrMintr  principle.  If  this  statute  ex  propria  vigore  pro- 
deeiared.  duces  a  forfeiture  without  further  legislative  or 

judicial  action,  it  does  so  absolutely  and  uncondi- 
tionally. If  the  grantee  of  the  franchise  should  commence 
the  work  within  the  year,  and  thereafter  diligently  prosecute 
it,  and  should,  within  the  three  years,  complete  it  with  the  ex- 
ception of  a  single  block,  its  entire  road  would  be  forfeited, 
even  though  its  failure  to  complete  that  block  should  be 
caused  by  the  occupation  of  the  city  by  hostile  troops,  or  by 
a  destructive  pestilence,  or  any  other  cause  entirely  beyond 
its  control.  If,  on  the  very  next  day  after  the  expiration  of 
the  three  years,  it  should  complete  its  road,  and  thereafter 
operate  it  for  10  years,  it  might  then  be  ousted  without  re- 
dress. It  might  happen  that  such  a  road,  in  a  small  place, 
could  be  operated  for  many  years  only  at  a  loss ;  yet  the  mo- 
ment it  became  profitable  a  rival  might  step  in  and  avail  itself 
of  a  forfeiture  occurring  many  years  before,  and  never  thought 
of  by  any  one.  The  injustice  that  might  be  done  in  such 
cases  would  be  avoided,  and  private  as  well  as  public  rights 
protected,  if  resort  must  be  had  to  legal  proceedings. 

It  is  therefore  reasonable  to  suppose  that  the  legislature  in 
general  intends  that  a  forfeiture  shall  be  enforced  only  by 
judicial  action,  or,  in  a  proper  case,  by  express  legislative 
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declaration ;  and  that,  when  it  intends  otherwise,  it  will  use 
apt  and  plain  language  to  that  effect.  The  language  used  in 
the  section  under  consideration  evinces  no  such  intention  ;  and, 
until  a  judgment  of  forfeiture  is  obtained  or  the  forfeiture  is 
declared  by  legislative  authority,  the  franchise  and  right  of 
way  continue  to  exist.  It  is  not  necessary,  for  the  purpose  of 
this  case,  to  decide  whether,  in  a  case  like  the  present,  a  mere 
legislative  declaration  of  forfeiture  would  be  sufficient.  The 
authorities  do  not  agree  as  to  when,  if  ever,  a  forfeiture  can 
be  enforced  in  that  way.  It  is  sufficient  to  say  that,  in  this 
case,  no  such  legislative  declaration  was  ever  made 
by  the  city  council  or  any  other  body.  It  is  well  JP^wture  sot 
settled  that  a  mere  grant  to  a  third  party  will  not  *^*j  ^  ^^,^^ 
of  itself  effect  the  forfeiture  ;  and  the  ordinance  party, 
granting  the  franchise  to  defendant  expresses  no 
such  intention,  and  is  not  in  any  way  inconsistent  with  the 
continuauce  of  plaintiff's  franchise. 

From  the  principles  above  laid  down,  it  follows  that  no  one 
but  the  government  can  avail  itself  of  a  ground  of*  forfeiture 
of  a  public  grant ;  and  that  the  government,  beinc 
the  sole  judge  of  the  propriety  of  such  action,  may  ^^^^^  g^„  ^a. 
waive  the  right  to  enforce  or  declare  a  forfeiture,  force  forfeit- 
Such  waiver  may  be  by  express  legislative  action,  nreorpubiic 
or  may  be  inferred  from  other  acts  of  the  govern-  JJ^^^tT**^*' 
mental  authority.     Accordingly,  when  the  state  or 
any  subordinate  governmental    body   to   whose   charge   the 
matter  has  been  committed,  after  knowledge  of  the  act  or 
omission  constituting  a  ground  of  forfeiture,  does   any   act 
which  unequivocally  recognizes  the  franchise  as  still  existing 
and  in  force,  a  waiver  of  the  forfeiture  will  be  inferred.     And 
if  such  act  of  recognition  has  the  effect  of  causing  the  holder 
of  the  franchise  to  incur  expense  which  he  would  not  have  in- 
curred had  the  forfeiture  been  insisted  on,  or  otherwise  to 
change  his  position,  the  inference  of  a  waiver  becomes  con- 
clusive, on  the  ground  of  estoppel. 

These  propositions  are  supported  by  an  overwhelming 
weight  of  authority ;  indeed,  no  case  to  the  contrary  has 
been  brought  to  our  attention.  New  Orleans,  C.  &  L.  R.  Co. 
V.  City  of  New  Orleans,  44  La.  Ann.  748  ;  Chicago,  R.  I.  &  P. 
Co.  V.  City  of  Joliet,  79  111.  25,  37 ;  City  of  Atlanta  v.  Gate 
City  Gaslight  Co.,  71  Ga.  106,  125 ;  State  v.  Fourth  N.  H. 
Turnpike,  15  N.  H.  162 ;  Martel  v.  East  St.  Louis,  94  111.  67 ; 
Trustees  of  Mclntire  Poor  School  v.  Zanesville  C.  &  M.  C()., 
9  Ohio  203,  290 ;  State  v.  Mississippi,  O.  &  R.  R.  Co.,  20  Ark. 
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495 ;  In  re  New  York  El.  R.  Co.,  70  N.  T.  338 ;  State  v.  Taylor, 
28  La.  Ann.  460. 

In  the  present  case  the  acts  of  recognition  by  the  city  coun- 
cil of  the  continued  existence  of  plaintiff's  franchise  have  been 
Facts  irhich  numerous  and  unequivocal.  For  14  years,  of  which 
work  estoppel  at  least  11  years  were  aft^r  the  alleged  ground  of 
to  declare  a  forfeiture  had  occurred,  the  city  in  every  possible 
forfeitare.  way,  by  direct  dealing  with  plaintiff,  by  its  public 
resolutions,  orders,  and  ordinances,  and  by  its  pleadings  in  a 
judicial  proceeding,  recognized  plaintiff's  franchise  as  valid 
and  in  force,  and  insisted  upon  and  took  steps  to  enforce  the 
obligations  assumed  by  plaintiff  by  its  acceptance  of  that 
franchise.  In  consequence  of  those  official  acts,  plaintiff  in- 
curred expense  in  paving  the  public  street,  in  paying  taxes, 
and  in  other  ways,  which  it  would  certainly  not  have  incurred 
had  the  alleged  forfeiture  been  insisted  upon.  As  the  fact 
that  plaintiff  had  not  constructed  its  railway  on  certain 
streets  was  necessarily  one  of  public  notoriety,  it  must  be 
presumed  that  the  city  council  had  knowledge  of  it ;  and  its 
acts,  in  view  of  that  knowledge,  conclusively  import  a  waiver 
of  the  right  to  insist  upon  a  forfeiture,  and  estop  the  city  from 
ever  claiming  that  a  forfeiture  has  occurred.  As  the  city  is 
by  law  the  agent  of  the  public  for  this  purpose,  this  estoppel 
extends  to  the  whole  public,  and  binds  the  defendant  and  all 
other  persons.     People  v.  HoUaday,  93  Cal.  241. 

It  is  therefore  clear  that  the  failure  of  plaintiff  to  complete 
its  road  afforded  no  justification  to  defendant  for  any  interfer- 
ence with  plaintiff's  track.  Whether,  in  any  case,  a  private 
individual  or  corporation  has  the  right  to  remove  from  a  pub- 
lic highway  a  railroad  track  in  actual  use  therein,  though  laid 
without  authority,  where  such  track  does  not  amount  t6  a 
complete  obstruction  of  the  highway,  we  need  not  decide ; 
but  see  Market  St.  Ky.  Co.  v.  Central  Ry.  Co.,  51  Cal.  683. 

3.  Defendant  contends  that,  no  assignment  having  been 
proved  from  McDonald  and  Meyers  to  plaintiff,  plaintiff  can- 
not maintain  this  action.  Bat  as  McDonald  and  Meyers  were 
two  of  the  original  incorporators  of  plaintiff,  and  as  plaintiff 
was  incorporated  for  the  express  purpose  of  building  and  op- 
erating this  railroad,  no  assignment  was  necessary.  Besides, 
the  acts  of  the  city  council  referred  to  recognize  plaintiff  as 
tlie  owner  of  the  franchise,  and  estop  the  city  and  the  defend- 
ant from  claiming  the  contrary.  Moreover,  as  against  defend- 
ant, which  is  a  mere  trespasser,  plaintiff's  actual  possession  is 
sufficient. 

4.  The  acts  of  defendant  complained  of  in  this  action  would 
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amount  to  a  complete  destruction  of  plaintiff's  property  and  a 
permanent  obstruction  to  its^  right  of  way.      -^  ,  , 
they  were  committed  under  a  claim  of  right,  in-  prer'at  dt 
junction  is  the  proper  remedy  (Moore  v.  Water-  itraetioBor 
works,   68  Cal.  146) ;    and  plaintiff  may  also,  in  '*»'»* »'  ^»x 
this  action,  recover  its  actual  damages.  — Dt«agefc 

5.  On  the  trial  plaintiff  offered  in  evidence  an  ordinance  of 
the  city,  duly  passed  July  10, 1889,  and  numbered  110,  granting 
to  plaintiff  the  right  to  construct  on  Fourth  street  ^^^^ ,. 

a  switch  to  be  "  connected  with  the  main  track  of  exrindiiir 
the  Santa  Bosa  Street  Bailroad,  now  laid  and  con-  •▼we»e«- 
structed  on  said  Fourth  street"  In  that  ordinance  it  was  pro- 
vided that  the  term  of  the  franchise  thereby  granted  should 
"  extend  until  the  expiration  of  the  term*  of  the  franchise  for 
laying,  etc.,  the  main  track  of  the  Santa  Bosa  Street  Bail- 
road."  This  ordinance  was  excluded  by  the  court  on  defend- 
ant's objection  that  it  was  "  irrelevant,  immaterial,  and  incom- 
petent." From  what  has  been  said  above,  it  follows  that  this 
ruling  of  the  court  was  error.  The  ordinance  contained  an 
unequivocal  recognition  of  plaintiff's  franchise,  and  therefore 
tended  to  show  both  the  original  existence  of  the  franchise 
and  a  waiver  of  the  alleged  forfeiture. 

6.  The  court  did  not  err  in  admitting  the  testimony  of  the 
city  clerk,  Jordan,  to  the  effect  that,  after  search,  he  had  been 
unable  to  find  among  the  city  records  any  order 

for  the  oublication  of  ordinances  16  and  59.     That  f/^/,^^}^, 
is  a  well-recognized  method,  and  often  the  only  record!.*     '* 
available  method,  of  proving  the  loss  or  nonexist- 
ence of  a  record.     This  testimony  was,  however,  unimportant 
for  the  reasons  before  stated. 

The  findings  and  conclusions  of  the  court  below  are  in  con- 
flict with  the  views  herein  expressed  ;  and  the  judgment  and 
order  appealed  from  are  therefore  reversed  and  the  cause 
remanded  for  a  new  trial. 

We  concur :  McFabland,  J. ;  Fitzgerald,  J, 

Garoutte,  J. — I  concur  in  the  judgment,  and  also  concur  in 
the  conclusions  arrived  at  by  Mr.  Justice  Van  Fleet  upon 
the   first   and   second   propositions  discussed  by  DiMeDtrrom 
him.     Bat,  by  reason   of  the   conclusions   there  t<»«  <i««i«ion  m 
reached,   I  think   the   matter   of  an   estoppel  as  ^ty*locUii»' 
against  the  city  becomes  immaterial,  and  therefore  rorfeitnreor 
the  city  should  not  be  foreclosed  from  litigating  nghu. 
that  question  in  the  future  by  some  proper  action,  if  it  deem 
such  course  advisable. 
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De  Haven  and  Harrison,  JJ. — We  dissent  from  the  judg- 
ment.    The  failure  of  the  plaintiff  to  complete  the  whole  of 

its  road,  for  the  construction  of  which  its  franchise 
opiiBiont?'       was  granted,  within  the  time  prescribed  by  section 

502  of  the  Civil  Code,  worked  a  forfeiture  of  the 
franchise;  and  the  subsequent  action  of  the  city  of  Santa 
Bosa  in  granting  to  defendant  the  right  to  construct  and  op- 
erate its  road  over  a  portion  of  the  same  streets  named  m 
plaintiff's  forfeited  franchise  gave  to  defendant  the  right  to 
enforce  and  insist  upon  such  forfeiture  in  this  action. 

ABSTRACTS  OP  RECENT  DECISIONS 

(1)  Power  of  Municipality  to  Revoke  Ordinance  Granting  Right  of  Way 
[(1)  p.  119].— Where  an  ordinance  granting  to  a  street-railway  com- 
pany, upon  an  adequate  consideration  a  right  of  way,  imposes  con- 
ditions subsequent  upon  the  company,  and  provides  that  the  city 
may  revoke  its  grant  upon  breach  of  such  conditions,  an  ordinance 
which  repeals  the  grant  because  of  such  breach  is  not  altogether 
void  because  it  contains  a  section  that  seeks  to  confiscate  the 
tracks  of  the  company.  City  of  Belleville  v.  Citizens'  Horse  Ey.  Co., 
152  111.  171. 

SsLme—Condilions  Subsequent  as  to  Time  of  Construction  of  Road 
held  Uiifulfilled  in  Case  Stated. — An  ordinance  authorizing  a  street 
railway  company  to  occupy  and  use  certain  streets  for  the  construc- 
tion of  its  lines  required  the  construction  to  be  commenced  within 
six  months  from  approval  of  the  ordinance  and  the  completion  of 
the  work  within  twelve  months  thereafter.  It  also  provided  that 
for  non-compliance  with  its  requirements  the  rights  and  privileges 
granted  should  be  null  and  void,  except  in  the  happening  of  cer- 
tain contingencies  having  special  reference  to  interruption  in  the 
actual  progress  of  the  work,  whereby  the  construction  would  be  un- 
avoidably delayed  without  fault  of  the  company.  Heldy  that  the 
mere  laying  of  thirty  feet  of  track  ten  days  before  the  expiration 
of  the  time  fixed  for  the  commencement  of  the  work  would  not 
prevent  the  extinguishment  of  the  rights  granted  by  the  munici- 
pality to  the  company  where  the  latter  failed  to  complete  the 
construction  within  twelve  nlonths  thereafter.  State  ex  rel.  Balti- 
more, C.  &  P.  B.  R.  Co.  V.  Latrobe,  (Md.)  31  Atl.  Rep  788. 

Same — Intervention  by  Municipaliti/  on  Foreclosure  against  Com- 
pany. — Where  a  street-railway  company  is  in  the  hands  of  a  receiver 
appointed  in  an  action  to  foreclose  a  mortgage  upon  its  property  a 
municipality  which  has  granted  the  company  a  franchise  to  run 
cars  upon  certain  of  its  streets  may,  by  intervening  petition,  set  u 
the  forfeiture  of  the  company's  rights  under  its  franchise,  and  as 
leave  to  remove  its  tracks  from  the  streets.  City  of  Belleville  v. 
Citizens'  Horse  Ry.  Co.,  152  111.  171. 
Same — Same. — Where  a  city  in  its  petition,  seeking  interven* 
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tion  in  a  suit  to  foreclose  a  mortgage  upon  the  property  of  a  street- 
railway  company,  asks  leave  to  remove  the  tracks  of  such  com- 
pany from  its  streets  because  of  the  forfeiture  of  the  company's 
right,  but  fails  to  make  any  person  defendant  thereto,  the  company 
can  not,  on  appeal,  question  such  an  attempt,  where  it  had  exer- 
cised all  the  rights  of  a  defendant  by  answering  the  petition  and 
cross-examining  witnesses.  City  of  Belleville  v.  Citizens'  Horse  Ry. 
Co.,  152  111.  171. 

Same — Right  of  Municipality  to  Attach  Validity  of  Franchise 
Collaterally, — On  mandamus  to  compel  the  mayor  of  a  city 
to  approve  a  permit  to  a  street-railway  company  to  use  and 
occupy  the  city  streets  for  the  purposes  of  constructing  its 
track,  he  may  snow  that  the  privileges  granted  to  the  company 
were  forfeited  by  a  failure  to  comply  with  the  requirements 
of  an  ordinance  conferring  such  privileges;  and  the  rule  that  a 
cause  of  forfeiture  cannot  be  taken  advantage  of  or  enforced 
against  a  corporation  collaterally  or  incidentally,  has  no  applica- 
tion; citing  State  ex  rel,  Baltimore  C.  &  P.  B.  R.  Co.  v,  Latrobe, 
(Md.)  31  Atl.  Rep.  788;  Chesiipeake&  0.  Canal  Co.  v.  Baltimore  & 
0.  R.  Co.,  4  Gill  &  J.  1 ;  Hodges  v,  Baltimore  Union  Pass.  R.  Co., 
58  Md.  603, 10  Am.  &  Eng.  R.  Cas.  270;  Bonaparte  v.  Baltimore, 
Hampden,  &  Lake  Roland  R.  Co.,  75  Md.  349,  49  Am.  &  Eng.  R. 
Cas.  198.  

NOTES 

(1)  Who  may  Avoid  a  Public  Grant  and  How^ 

TJpon  this  topic,  and  for  distinguishing  cases  illustrating  the 
rules  announced  below,  see  29  Am.  &  Eng.  R.  Cas.  451-2,  note; 
and  23  Am.  &  Eng,  Enc,  Law,  975-976. 

The  government  or  sovereign  power  which  creates  a  corporation 
or  grants  to  a  corporation  a  franchise  under  its  charter  is  the  only 
power  that  can  institute  legal  proceedings  for  a  forfeiture  of  a 
charter  or  franchise  granted.  People  v.  Kingston  &  N,  Turnp. 
Co.,  23  Wend.  221. 

Where  a  state,  in  the  granting  of  a  franchise,  imposes  limitations 
or  conditions  in  connection  therewith,  the  state  alone  can  waive 
or  enforce  a  forfeiture  of  tlie  corporate  franchise  consequent  upon 
failure  to  comply  with  such  conditions.  Chicago  C.  Ry.  Co.  v.  Peo- 
ple, ex  reL,  73  III.  541. 

Until  the  state  itself  intervenes  no  private  individual  can  in  any 
way  challenge  the  corporate  existence  of  the  grantee  or  set  up  a 
forfeiture  of  its  charter  for  failure  to  comply  with  the  conditions 
imposed.  In  re  Brooklyn  El.  R.  Co.,  125  N.  Y.  434,  46  Am.  & 
Eng.  R.  Cas.  251. 

No  private  individual  can  avail  himself  of  a  failure  of  a  corpo- 
ration to  fulfil  its  charter  or  franchise  conditions  until  the  charter 
or  franchise  rights  of  the  corporation  have  been  duly  forfeited  b}' 
judicial  proceedings.     Adams  v.  Beach,  6  Hill,  271. 
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It  is  a  general  rule  that  a  cause  of  forfeiture  of  the  franchise  of 
a  corporation  can  be  enforced  only  by  a  direct  judicial  proceeding 
for  that  purpose  against  the  corporation,  and  that  it  cannot  be 
taken  advantage  of  by  any  person  in  any  collateral  proceeding. 
Danbury  &  N.  R  Co.  v,  Wilson,  22  Conn.  435 ;  K  Y.  Elevated  R.  Co., 
70  N.  Y.  327;  Attorney-General  v.  Chicago  E.  R.  Co.  112  111,  520; 
26  Am.  &  Eng.  R.  Cas.  428;  Grand  Rapids  v.  Grand  Rapids  Hy- 
draulic Co.,  66  Mich.  606.  And  see  excellent  list  of  authorities  in 
14  Am.  &  Eng.  R.  Cas.  47,  note. 

If  the  act  of  incorporation  fixes  a  definite  time  in  which  a  charter 
shall  expire,  there  is  no  question  but  that  the  corporation  is  dis- 
solved when  the  stated  period  has  passed.  When,  however,  the 
continuance  of  a  corporation  beyond  a  fixed  time  is  made  depend- 
ent upon  the  performance  of  a  stated  condition  the  non-perform- 
ance of  the  condition  is  merely  a  ground  of  forfeiture,  wnich  can 
be  taken  advantage  of  only  by  a  direct  judicial  proceeding  in  the 
nature  of  a  quo  warranto.  La  Grange,  etc.,  R.  Co.  v.  Riiiney,  7 
Cold.  (Tenn.^  432;  Asheville  Division  No.  15  v.  Ashton,  92  N.  C. 
578,  16  Am.  a  Eng,  Corp.  Cas.  94.  £tU  see  Gi-and  Rapids  Bridge 
Co.  V.  Prange,  35  Mich.  400. 

Courts  are  loth  to  adjudge  forfeitures  of  corporate  franchises, 
and,  as  a  general  rule,  will  not  do  so  unless  the  violation  of  the 
terms  of  the  grant  has  been  substantial  and  has  been  made 
clearly  manifest.     People  v.  Broadway  R.  Co.,  56  Hun  45. 

Those  who  seek  a  forfeiture  of  corporate  franchises,  because  of 
non-compliance  with  a  conditional  limitation  upon  which  the  grant 
was  made,  must  bring  themselves  strictly  within  the  provisions  of 
the  charter  under  which  they  claim  the  right  of  forfeiture  arises. 
People  V.  Los  Angeles  Electric  Ry.  Co.,  91  Cal.  338. 

Where  a  corporation  accepts  a  franchise  from  the  state,  condi- 
tioned that  it  shall  take  effect  only  upon  the  consent  of  the  muni- 
cipal authorities,  and  subject  to  such  conditions  as  they  exact,  such 
local  authorities  may  either  waive  the  performance  of  the  condi- 
tions which  they  impose,  or  enforce  a  forfeiture  for  a  noncompli- 
ance with  the  same.  And  this,  of  course,  would  be  equally  true 
where  a  company  derives  all  its  rights  directly  from  the  munici- 
pality. Hamilton  St.  Ry.  &  El.  Co.  v.  Hamilton  &  Lindenwall  El. 
Transit  Co.,  Ohio  C.  C.  319;  Chicago  C.  Ry.  Co.  v.  People,  73  111. 
541. 

A  mere  license  is  not  a  franchise,  and  where  a  street  railway 
company  is  granted  a  permission  or  license  to  construct  its  road 
under  certain  conditions,  upon  ground  over  which  the  city  has  ex- 
clusive control,  the  city  may  waive  a  strict  performance  of  the  con- 
dition as  to  time  (Chicago  C.  Ry.  Co.  v.  People,  73  111.  541),  and  if 
the  railway  company  does  not  fulfill  the  condition  as  to  time 
(Atchison  St.  R.  Co.  v.  Nave,  38  Kan.  744,  36  Am.  &  Eng.  R,  Cas. 
29);  or  if  it  is  abandoned  after  having  been  availed  of  (Great  Cen- 
tral R.  Co.  V.  Gulf,  etc.,  R,  Co.,  63  Tex,  529,  26  Am,  &  Eng,  R, 
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Cas.  114;  see  also  Chicago  C.  Ey.  Co.,  supra)  the  grantor  of  the 
franchise  may  annul  the  grant  without  a  resort  to  judicial  proceed- 
ings. 

While  a  manicpal  corporation  may  question  the  right  of  a  private 
corporation  to  use  its  streets  hecause  of  a  noncompliance  with 
the  conditions  imposed  hy  it  when  the  right  was  granted^  its 
officers  have  no  legal  autnority  to  exercise  their  own  arbitrary 
judgment  in  the  matter,  but  can  determine  the  question  only  by  a 
resort  to  the  judicial  tribunals.  Stewart  v.  Village  of  Ashtabula, 
6  Ohio  C.  C;  Easton,  S.  E.  &  W.  E.  Pass.  Ky.  Co,  v.  Easton, 
133  Pa.  505,  43  Am.  &  Eng,  R.  Cas.  253. 

A  valid  judgment  of  dissolution,  ouster,  or  forfeiture  is  in  all 
cases  strictly  a  judicial  act  for  some  imputed  delinquency,  and  can 
be  legally  ascertained  only  by  proceedings  at  law  instituted  for 
that  purpose,  and  it  is  not  one  of  the  prerogatives  of  the  legisla- 
tive or  municipal  power  to  declare  forfeiture  of  charters,  Booth 
on  Street  Railways,  §  44,  pp.  56,  57.  See  also  Chicago  Life  Ins.  Co. 
V,  Needles,  113  XJ.  S.  574;  State  v.  Minnesota  Cent.  Railway  Co., 
36  Minn.  246;  Chesapeake  &  0.  Canal  Co.  v.  Baltimore  &  0.  R. 

Co.,  4  G,  &  J,  1. 

Reserved  Right  to  Revokei  AKer,  or  Amend  Charter  or  Franchite^ — 
See  generally  23  Am.  &  Eng.  Enc.  Law,  976. 

When  the  charter  or  franchise  of  a  corporation  contains  a  stipu- 
lation that  it  shall  be  subject  to  repeal  upon  the  nonperformance 
of  certain  stated  conditions,  a  judicial  adjudication  oi  the  forfeit- 
ure is  not  required.  In  such  cases  the  sovereignty  granting  the 
charter  or  franchise  may,  after  cause  of  repeal  has  accrued,  declare 
and  treat  the  same  as  forfeited,  and  by  proper  enactment  grant 
the  forfeited  privileges  to  another.  Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  N.  Y.  524;  Oakland  R.  Co.  v.  Oakland  B.  &P.  V.  R. 
Co.,  45  Cal.  365;  United  States  v.  Grundy,  3Cranch  351;  Myrick 
V.  Bmwley,  33  Minn.  377. 

Where  there  is  a  constitutional  provision,  or  a  general  act  of 
the  legislature  authorizing  the  repeal  and  alteration  of  all  charters, 
this  must  be  taken  to  have  been  written  in  and  made  a  part  of  every 
special  charter  subsequently  granted.  Hence,  under  such  a  statu- 
tory provision,  charters  are  subject  to  repeal  or  alteration  at  the 
pleasure  of  the  legislature.  People  v.  O'Brien,  111  N.  Y.  1;  Chesa- 
peake &  0.  Ry.  Co.  V.  Miller,  114  U.  S.  176.  See  also  20  Am.  &  Eng. 
K.  Cas.  554,  note,  where  a  considerable  number  of  cases  are  gath- 
ered. 

It  is  a  general  rule  that  in  the  exercise  of  the  reserved  power  of 
the  repeal  of  charters,  the  action  of  the  legislature  cannot  be  ques- 
tioned by  the  court  nor  its  motives  impugned,  /n  re  Elevated  R. 
Co.,  70  N.  Y.  327;  Sinking  Fund  Cases,  99  U.  S.  700.  See  espe- 
cially. Greenwood  v.  Union  Freight  R.  Co.,  105  U.  S.  13,  in  which 
case  the  Massachusetts  stivtute  which  provides  that  the  reserved 
power  of  amendment  and  repeal  may  be  exercised  ^'  at  the  discre- 


122  STREET  RAILWAYS  [TnI's.) 

Beserved  Bight  of  Beyooation  Notes 

tion  of  the  legislature"  (Mass.  Gen.  St.,  c.  68,  §  41)  is  con- 
strued. 

Spelling,  in  Priv.  Corp.,  §  1055,  calls  attention  to  the  fact  that 
the  question  whether  the  power  to  repeal  includes  the  power  to 
alter  seems  never  to  have  been  directly  passed  upon,  and  adds  that 
"  it  may  undoubtedly  be  made  effective  for  that  purpose.  The 
power  to  revoke  all  the  powers  of  a  corporation  certainly  implies  the 
power  to  revoke  any  part  of  them." 

Booth  on  Street  Railways,  §  39,  says,  **The  power  to  alter  or  amend 
does  not  include  or  imply  the  power  to  annul  or  revoke  a  charter  or  to 
withdraw  a  franchise,"  and  cites,  as  the  only  authority  thereto,  the  above- 
named  section  from  Spelling,  which  not  only  does  not  give  or  uphold  that 
proposition,  but,  as  is  seen  from  the  quotation  therefrom,  treats  an  entirely 
different  phase  of  the  question. 

We  agree  with  the  doctine  contained  in  the  proposition  of  Booth  above 
quotedjbut  his  citation  does  not  fortify  his  proposition. 

Although  legislatures  are  said  to  have  the  unrestricted  right  of 
discretion  as  to  the  forfeiture  of  charters  and  franchises  where  they 
have  reserved  therein  the  right  of  repeal,  yet  such  power  of  repeal 
cannot  be  capriciously  exercised.  Shields  v,  Ohio,  95  U.  S.  319; 
Spring  Valley  Water  Works  v.  Schotter,  110  U.  S.  347. 

It  was  said,  in  Shields  v.  Ohio,  supra,  that  the  power  of  alteration  and 
amendment  is  not  without  limit.  **The  alterations  must  be  reasonable, 
they  must  be  made  in  good  faith,  and  be  consistent  with  the  scope  and  ob- 
ject of  the  act  of  incorporation.  Sheer  oppression  and  wrong  cannot  be 
inflicted  under  the  guise  of  amendment  or  alteration.  Beyond  the  sphere 
of  the  reserved  powers,  the  vested  rights  of  property  of  corporations  in 
such  cases  are  surrounded  by  the  same  sanctions  and  are  as  inviolable  as  in 
other  cases."  While  the  question  of  the  unrestricted  exercise  of  the  re- 
served power  of  repeal  was  not  directly  involved  in  this  case,  there  is  no 
reason  for  a  change  of  doctrine  when  the  attempted  exercise  is  one  of  re- 
peal instead  of  one  of  alteration  and  amendment.  And  the  language  of  the 
court  in  the  case  named  justifies  the  confidence  that,  if  the  question  of  re- 
peal was  itself  specifically  presented  for  determination  by  the  court,  it 
would  hold  the  ultimate  exercise  of  this  power  to  the  same  rigid  test  of 
reason  and  good  faith  that  it  laid  down  for  its  milder  exercise. 

In  Zabriskie  v.  Hackensack,  etc.,  R.  Co.,  18  N.  J.  Eq.  192,  it  is  said: 
**The  power  of  the  legislature  has  its  limits.  It  can  repeal  or  suspend  the 
charter;  it  can  alter  or  modify  it;  it  can  take  away  the  charter;  but  it  can- 
not impose  a  new  one  and  oblige  the  stockholders  to  accept  it.  It  can 
alter  or  modify  the  old  one;  but  to  alter  or  modify  a  thing  can  never  be 
held  to  imply  a  power  to  substitute  a  thing  entirely  different." 

The  legislative  power  to  repeal,  alter,  or  amend  a  charter,  under 
a  reserve  of  such  power,  does  not  cease  upon  one  exercise  thereof, 
but  remains  in  full  force  until  relinquished  by  a  repealing  act  or 
other  final  dissolution  of  the  corporation.  State  v,  Comm^rs.  of 
R.  Tax'n,  37  N.  J.  Law  288;  Proprietors  of  Sido-Booms  v,  Haskell, 
7  Me.  474. 

Distinction  between  Reserved  Right  to  Repeal  and  the  General  Right  to 
Declare  a  Forfeiture.— The  essential  distinction  between  the  exercise 
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of  tlie  right  to  repeal  a  charter  for  stated  cause,  expressly  reserved^ 
tlierein,  and  the  declaring  of  a  forfeiture  for  noncompliance  with  a 
condition  subsequent,  should  be  borne  in  mind.  The  exercise  of 
the  reserved  power  to  repeal  is  simply  the  carrying  out  of  the  con- 
tract between  the  state  and  the  corporation  according  to  its  terms. 
The  state  thereby  assei-ts  its  own  right,  and  does  not,  strictly,  for- 
feit any  right  belonging  to  the  company.  Erie  &  N.  E.  R.  Co.  v. 
Casey,  26  Pa.  St.  287;  Spring  Val.  W.  W.  v,  Schottler,  115  U.  S.  347. 

But  in  the  case  of  the  annulment  or  revocation  of  a  charter  or 
franchise  for  noncompliance  with  stipulations  contained  therein, 
irrespective  of  any  reservation  of  the  right  to  repeal,  the  judiciary 
alone  has  power  to  act.  La  Grange,  etc.,  B.  Co.  v.  Bainey,  7  Cold. 
(Tenn.),  432;  Chesapeake,  etc..  Canal  Co.  v.  Baltimore,  etc.,  B.  Co., 
4  G.  &  J.  1, 121-127. 

Where  it  is  provided  in  the  act  of  incorponition  that  for  the  non- 
performance of  the  conditions  specified  "the  corporate  existence 
and  powers  shall  cease  "  (In  re  Brooklyn,  etc.,  E.  Co.,  72  N.  Y. 
245;  75  N.  Y.^335);  or  "tliat  this  act,  and  the  powers,  rights,  and 
franchises  herein  and  hereby  granted  shall  be  deemed  forfeited  and 
terminated  "  (Brooklyn  Steam  Transit  Co.  v.  Brooklyn,  78  N.  Y. 
524) ;  or  that  "  the  franchises  and  privileges  herein  granted  shall 
utterly  cease  and  be  forfeited  "  (Oakland  E.  Co.  v,  Oakland,  etc.,  R. 
Co.,  45  Cal.  265),  the  forfeiture  is  self-executing,  and  requires  no 
action  or  judicial  proceeding  to  declare  or  complete  it;  but  a  pro- 
vision that  in  case  of  default  the  company  shall  "  forfeit  the  right 
acquired  by  "  it  under  the  act  of  incorporation  does  not  ex  propria 
vigore  put  an  end  to  the  corporate  life,  but  simply  exposes  it  to  pro- 
ceedings in  behalf  of  the  state  to  establish  and  enforce  the  forfeit- 
ure (In  re  Brooklyn  El.  R.  Co.,  125  N.  Y.  434,  46  Am.  &  Eng.  R. 
Cas.  251). 

As  to  the  distinction  between  the  exercise  of  the  reserved  right 
to  repeal  by  the  legislature,  and  of  the  right  of  the  judiciary  to  de- 
clare a  forfeiture  for  noncompliance  with  conditions  subsequent 
contained  in  the  grant,  see  Sturges  v,  Vanderbilt,  73  N.  Y.  384, 
and  Crease  v.  Babcock,  23  Pick.  334. 

lu  the  case  lust  cited  the  court  distinguishes  the  exercise  of  the  legibla- 
tive  right,  and  of  the  necessary  preceding  legislative  inquiry,  from  a  judicial 
function  in  the  following  language:  **  It  is  indispensible  that  this  inquiry 
should  in  the  first  instance  be  made  by  the  legislature.  No  other  body  can 
do  it  for  them.  They  have  restricted  themselves  from  exercising  the  power 
of  repeal  until  a  certain  event  happens.  This  they  must  necessarily  ascer- 
tain before  they  can  properly  exercise  the  power.  *  ♦  *  We  do  not  believe 
that  the  inquiry  into  the  affairs  or  defaults  of  a  corporation  with  a  view  to 
continue  or  discontinue  it  is  a  judicial  act.  No  issue  is  formed.  No  de- 
cree or  judgment  is  passed.  No  forfeiture  is  adjudged.  No  fine  or  pun- 
ishment is  imposed.  But  an  inquiry  is  made  iu  such  form  as  is  deemed 
most  wise  and  expedient,  with  a  view  to  ascertain  facts  upon  which  to  exert 
legislative  power,  or  to  learn  whether  a  contingency  hashappened  upon  which 
legislative  action  is  required.  *  *  *  This  is  the  constant  and  necessary  course 
of  proceeding,  not  only  in  relation  to  private  and  special  acts,  hut  also  to 
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maay  public  acts.  In  granting  new  charters,  or  enlarging,  modifying  or 
renewing  old  ones,  and  in  a  large  portion  of  ordinary  legislation,  it  is  the 
duty  of  the  legislature  to  inquire  and  ascertain  whether  existing  facts  ren- 
der this  action  expedient  or  necessary.  These  proceedings,  though  they 
bear  some  resemblance  to,  and  have  in  view  the  same  general  object,  the 
ascertainment  of  truth,  yet  in  no  proper  sense  can  they  be  called  judicial 
acts." 

Beach,  in  the  first  volume  of  his  excelleDt  work  on  Private  Cor- 
porations (§  48),  after  previously  noting  that  in  many  cases  the 
distinction  between  forfeiture  and  repeal  is  not  clearly  drawn,  and 
that  these  words  are  often  used  interchangeably  by  the  courts,  be- 
getting confusion  as  to  their  exact  meaniug,  says:  "The  rules  de- 
ducible  from  the  more  accurately  worded  opinions  would  seem  to 
be,  first,  that  in  the  absence  of  any  express  reservation  to  the  legis- 
lature the  State  may  exercise  its  visitorial  power  over  corporations 
only  through  its  judicial  department;  second,  that  an  uncotiditioual 
reservation  of  the  power  to  revoke  the  franchises  or  repeal  the  char- 
ter of  a  corporation  vests  in  the  legislature  a  discretion  which  can 
be  questioned  by  the  court  only  when  it  has  been  wantonly  abused; 
and,  third,  that  when  the  reservation  of  the  power  of  revocation  and 
repeal  has  not  been  unconditionally  reserved,  but  its  exercise  by 
the  legislature  has  been  made  to  depend  upon  some  breach  by  the 
the  corporation  of  the  conditions  upon  which  its  charter  and  fran- 
chises were  granted,  the  legislature  alone  can  determine  for  itself 
whether  the  circumstances  are  such  as  to  warrant  it  in  the  exercise 
of  the  power,  but  that,  as  in  other  cases,  its  action  in  the  matter  is 
subject  to  subsequent  review  by  the  courts,  and  upon  a  judicial  de- 
termination that  the  contingency  has  not  arisen  upon  which  the 
reserved  power  was  made  to  depend,  the  repealing  act  may  be  de- 
clared null  and  void."  This  accurate  statement  of  the  legislative 
and  judicial  power  of  repeal  and  forfeiture  of  charters  and  fran- 
chises is  supported  by  numerous  cases,  the  leading  ones  being  named 
above  in  this  note 


Denyer  Tramway  Co. 

V. 

Londoner,  Mayor,  et  al. 

{Supreme  Court  of  Colorado,  Sept.  17,  1894.) 

Grant  by  Municipality  of  Street-railway  Privileges  without  Charter 
Authority — Subsequent  Legislative  Grant  of  Authority  to  Municipality — 
Right  of  Municipality  under  these  Circumstances  to  Interfere  with  Con- 
struction of  Road. — Where  a  municipality,  without  express  provision 
authorizing  the  same,  passes  an  ordinance  granting  the  right  of  way  through 
its  streets  to  a  street  railway  company  to  construct  its  road  and  operate  its 
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cars  by  electricity,  and  where  the  charter  of  such  municipality  is  subse- 
quently amended  authorizing  the  city  to  grant  the  right  of  way  for  such 
purposes,  and  where,  thereafter,  the  city  passes  ordinances  in  which  its 
prior  grant  is  recognized  as  yalid,  and  provides  especially  for  its  enjoyment 
to  a  certain  extent;  and,  acting  upon  such  legislative  and  municipal 
authority,  a  street-railway  company  occupies  certain  streets  for  the  pur- 
pose granted,  and  expends  large  sums  of  money  in  and  about  the  construc- 
tion of  its  lines  under  such  grant — heklj  that  the  executive  officers  of  such 
city  cannot,  while  such  municipal  consent  remains  unrevoked,  justly  deny 
the  right  of  the  street-railway  company  to  complete  the  work  already  begun, 
or  treat  its  employes  as  trespassers  for  prosecuting  such  work.     {Page  130.) 

Error  to  Arapahoe  county  district  court.  Reversed, 
This  action  was  instituted  by  the  Denver  Tramway  Com- 
pany on  December  11,  1889,  to  enjoin  the  mayor  and  chief  of 
police  of  the  city  of  Denver  from  interfering  with  it  in  the  con- 
struction of  a  line  of  electric  street  railway  in  a  street  of  the  city. 
The  plaintiff  company,  prior  to  and  at  the  commencement 
of  the  action,  was  a  corporation  formed  by  the  consolidation 
of  the  Denver  Electric  &  Cable  Railway  Company  and  the 
Denver  Bailway  Association,  corporations  theretofore  duly 
organized ;  and  the  city  of  Denver  was  a  municipal  cor- 
poration, duly  organized  under  special  charter.  It  seems  that 
in  December,  1889,  the  mayor  and  chief  of  police  caused  the 
arrest  of  employes  of  the  plaintiff  company  as  trespassers,  on 
the  ground  tliat  they  were  constructing  lines  of  said  company 
in  said  city  without  any  authority.  To  prevent  the  municipal 
officers,  their  agents  and  subordinates,  from  interfering  with 
the  company  in  the  construction  of  its  electric  lines,  the  writ 
of  injunction  in  this  case  was  applied  for.  A  temporary  writ 
was  granted,  but  upon  a  final  hearing  it  was  dissolved  and 
the  bill  dismissed.  To  reverse  this  judgment  the  plaintiff 
company  prosecuted  this  writ  of  error. 

James  H.  Brovm^  L,  8.  Dixon,  Hugh  BtUler,  and  A.  M,  Steven- 
son,  for  plaintiff  in  error. 

J.  F.  Sho/roth,  O,  W.  Whit/ord,  F.  A.  Vmiams,  and  A.  B. 
Seaman,  for  defendants  in  error. 

WcHoott  (&  VaUe,  amici  curiae. 

Per  CuRiAJi. — In  the  opinion  originally  promulgated  in  this 
case  [but  withdrawn  from  the  files  when  the  rehearing  opinion 
was  filed — Ed.]  it  was  said  :  "  The  particular  relief  sought  by 
the  action  is  rendered  nugatory  by  the  completion  of  the  line 
of  railway  in  controversy  under  subsequent  state 
and  municipal  legislation."     But  in  the  preparation  orifiiai  opia- 
of  that  opinion  it  was  assumed  that  counsel  for  *•■  wTicwed. 
plaintiff  had  conceded   the  power  of  defendants 
(the  mayor  and  chief  of  police)  to  question  the  yalidity  of  the 
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authority  under  which  the  plaintiff  company  was  constructing 
its  electric  lines. 

Such  was  our  understanding  of  their  oral  arguments,  and 
upon  this  assumption  it  was  said :  "  The  sole  question  sub- 
mitted for  determination  is  whether  the  municipal  authorities 
of  the  city  of  Denver  were  authorized  to  grant,  in  perpetuity, 
the  privilege  of  constructing  lines  of  street  railway  to  be 
operated  by  electricity,  at  the  time  of  the  enactment  of  the 
ordinance."  By  the  petition  and  briefs  for  a  rehearing, 
counsel  insisted  that  their  oral  arguments  were  misunder- 
stood ;  that  they  did  not  make,  nor  intend  to  make,  any  such 
concession.  There  being  no  written  evidence  of  such  con- 
cession, it  could  not  be  insisted  on  as  against  the  denial  of 
honorable  counsel,  and  so  a  rehearing  was  granted. 

Upon  reargument  and  re-examination  our  conclusion  is 
that  this  court  ought  not  to  express  an  opinion  as  to  the  ex- 
tent of  the  rights  or  privileges  of  the  plain tifl'  company  under 
Ordinance  No.  3,  of  February  6,  1885,  hereinafter  quoted,  ex- 
cept so  far  as  may  be  necessary  to  determine  whether  the 
mayor  and  chief  of  police  of  the  city  were  justified  in  inter- 
feriiig  as  they  did  with  the  employes  of  said  company  in  the 
work  of  constructing  its  electric  lines  in  December,  1889. 
Whether  the  ordinance  granted  to  the  plaintiff  company  a 
privilege  in  perpetuity  is  not  material  to  the  determination  of 
the  present  controversy.  It  is  conceded  by  the  written  argu- 
ment of  counsel  for  defendants  that  "  the  matter  now  in  con- 
troversy can  in  no  way  affect  the  liability  of  the  plaintiff'  in 
error  (the  tramway  company)  or  its  right  to  the  use  and  en- 
joyment of  the  streets  for  railway  purposes  which  it  now 
occupies." 

It  is  clear  that  there  is  not  at  the  present  time  any  actual, 
living  controversy  as  to  the  use  of  the  streets  already  occupied 
by  the  plaintiff  company  for  electric  railway  purposes.  It 
will  be  time  enough  to  determine  whether  the  company  has  a 
valid  grant  of  right  of  way  (in  perpetuity  or  otherwise)  in 
streets  not  occupied  when  such  a  claim  is  asserted  and  actu- 
ally brought  in  issue. 

The  actual  question  now  presented  for  determination  is 
simply  this :  Were  the  employes  of  the  plaintiff  company,  in 
prosecuting  the  work  of  constructing  the  electric 
Uturstated.  railway  lines  of  said  company  through  the  streets 
of  the  city  of  Denver,  in  December,  1889,  guilty  of 
such  misconduct  as  to  render  them  liable  to  be  interfered 
with,  and  treated  as  trespassers,  by  the  executive  officers  of 
the  city?    The  determination  of  this  question  involves  the 
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consideration  of  the  laws  of  the  state,  and  also  the  ordinances 
of  said  city  as  thej  existed  prior  to  and  at  that  date. 

The  constitution  of  Colorado  has  always  contained  the  fol- 
lowing provision  :  "  No  street  railroad  shall  be  constructed 
within  any  city,  town,  or  incorporated  village  with- 
out the  consent  of  the  local  authorities  having  the  ©r 'ute  Uwt" 
control  of  the  street  or  highway  proposed  to  be  andeityehar- 
occupied  by   such    street   railroad."    Article   16,  t^raadordi- 
§11.     The    charter  of    the    city    of    Denver,   as  ■"•••• 
amended  in    1883,  provided,  among  other   things,   that  the 
city  council  should  have  power  by  ordinance  as  follows,  to 
wit :    "  Forty-first  To  permit  and   regulate   the   running   of 
horse  railway  cars,  or  cars  propelled  by  dummy  engines,  the 
laj^ing  down  tracks  for  the  same,  the  transportation  of  passen- 
gers thereon,  and  the  form  of  rail  to  be  used,  upon  the  written 
consent  of  the  owners  of  the  land  representing  more  t}ian  one 
half  of  the  frontage  of  the  street,  or  so  much  thereof  as  is 
sought  to  be  used  for  railroad  purposes."     **  Forty-third.  To 
regulate  and  prohibit  the  use  of  locomotive  engines  and  re- 
quire railroad  cars  to  be  propelled  by  other  power  than  that 
of  steam.  ♦  *  *  "     Sess.  Laws  1883,  art.  2,  §  17,  pp.  64,  65. 

While  the  foregoing  charter  provision  was  in  force  the  city 
of  Denver  passed  an  ordinance  containing  the  following : 
"  Section  1.  That  the  right  of  way  be,  and  the  same  is  hereby 
granted  to  the  Denver  Electric  &  Cable  Railway  Company, 
its  successors  and  assigns,  to  build,  operate,  and  maintain  a 
single  or  double- track  railway,  with  the  switches,  turnouts, 
side  tracks,  and  other  appliances  necessary  for  the  operation 
of  the  same,  in,  along,  and  across  the  streets  of  the  city  of 
Denver,  said  railway  to  be  operated  by  power  transmitted  by 
use  of  electricity  or  by  cable.  See  Ordinance  No.  3,  adopted 
February  6,  1S85.  The  charter  of  the  city  of  Denver,  as 
amended  in  1885,  among  other  things,  authorized  the  city  "  to 
regulate  the  use  of  locomotive  engines,  to  direct  and  control 
the  location  of  cable  and  other  railroad  tracks."  Sess.  Laws 
1885,  art.  2,  §  20,  p.  85. 

Under  the  charter  thus  amended  the  city  council  passed  an 
ordinance  expressly  recognizing  Ordinance  No.  3  of  February 
6,  1885,  as  valid,  and  providing  for  its  enjoyment  to  a  certain 
extent  by  the  plaintiff  company.  See  ordinances  28  and  29, 
adopted  May  2  and  3,  1888.  The  charter  of  the  city,  as 
amended  in  March,  1889,  authorized  the  city  council  by 
ordinance  "  to  permit  and  regulate  the  running  of  horse-rail- 
way cars,  or  cars  propelled  by  dummy  engines,  cable,  or 
electricity,  the  laying  down  tracks  for  the  same,  the  transpor- 
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tation  of  passeugers  thereon,  and  the  form  and  kind  of  rail  to 
be  used  ;  and  to  require  railway  companies  using  streets  to 
lay  their  tracks  at  the  official  grade  thereof,  and  to  require 
them  to  bring  such  streets  between  the  sidewalks  to  the  official 
grade  at  their  own  expense,  and  to  compel  them  to  pave  the 
streets  between  their  tracks,  and  for  a  distance  of  two  feet 
upon  each  side  of  the  same."     Sess.  Laws  1889,  p.  127. 

Subsequent  to  the  passage  of  this  amendment,  the  city 
council  passed  an  ordinance  (No.  27,  adopted  May  13,  1889,) 
recognizing  the  rights  of  way  theretofore  granted  for  the  use 
and  occupation  of  the  streets  and  avenues  of  the  city  by 
street-railway  cars  propelled  by  electricity  as  well  as  by  horse 
power,  dummy  engines,  cable,  and  steam.  Such  ordinance 
provided  for  the  issuance  of  permits  by  the  city  engineer  to 
any  company  or  corporation  constructing  such  railways  to 
excavate  the  streets  for  that  purpose,  and  also  contained  spe- 
cific regulations  concerning  the  manner  in  which  the  streets 
and  avenues  should  be  used  and  occupied  for  such  purposes. 
The  agreed  statement  of  facts  shows  that  permits  to  exca^ 
vate  were  issued  by  the  city  engineer  to  the  plaintiff  company 

in  accordance  with  the  requirements  of  Ordinance 
mtTof  tl^.   No.  27  of  May,  1889,  and  that  such  permits  were 

continued  up  to  December  9, 1889,  two  days  before 
the  commencement  of  this  action.  The  agreed  statement  of 
facts  also  shows  the  following :  "  That  during  the  month  of 
May,  A.  D.  1889,  and  subsequent  thereto,  down  to  the  time  of 
the*  filing  of  the  complaint  in  this  action,  the  said  plaintiff 
company  was  the  only  person  or  corporation  which  had  been, 
as  it  claims,  by  virtue  of  the  ordinances  above  set  forth, 
granted  the  right  of  way  to  use  and  occupy  any  of  the  streets 
and  avenues  of  the  city  of  Denver  for  the  purpose  of  laying  a 
track  or  tracks  to  be  used  in  running  cars  propelled  by  elec- 
tricity. That  at  the  time  of  the  passage  of  said  Ordinance  No. 
27,  A.  D.  1889,  there  was  no  other  ordinance  in  existence  grant- 
ing or  purporting  to  grant  to  any  other  company  than  the  said 
Elaintiff  the  right  to  construct  a  street  railroad  to  be  operated 
y  means  of  electricity." 

It  will  be  observed  that  all  the  foregoing  statutes  and  ordi- 
nances, as  well  as  the  constitutional  provision  above  quoted, 

were  adopted  before  the  action  in  this  case  was 
oraatbreitr  commenced.  It  is  true,  the  charter  of  1883  did 
wuioutchT^'*'  not  specifically  authorize  the  city  of  Denver  to  per- 
ter  authoritr    ^^^  *"®  Operation  of  street  railways  by  electricity ; 

but,  as  we  have  seen,  the  various  amendments  to 
the  charter  of  the  city  of  Denver  bear  ample  proof  of  the 
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policy  of  our  legislation  in  the  matter  of  the  location  and  op- 
eration of  street  railways.  As  by  the  progress  of  science,  dis- 
covery, and  invention  new  kinds  of  motive  power  have  been 
found  useful  for  propelling  street-railway  cars,  so  the  char- 
ter  has  been  amended,  expressly  authorizing  the  use  of  cable 
power  in  1885  and  electric  power  in  1889  for  that  purpose,  in 
addition  to  horse  power  and  dummy  engines  theretofore  au- 
thorized to  be  used. 

It  is  true  that  in  advance  of  specific  legislative  authority, 
but  nevertheless  in  pursuance  of  the  general  legislative  policy 
of  the  state,  the  city  council  of  Denver  did  pass  an  ordinance 
authoiiziug  the  company  (of  which  the  plaintiff  company  is 
the  successor)  to  construct  and  operate  street-railway  cars  by 
electricity.  It  is  also  true  that  by  a  charter  provision  subse- 
quently enacted  by  the  state  legislature  the  city  was  expressly 
authorized  to  permit  the  running  of  railway  cars  by  electricity, 
and  this  charter  provision  was  shortly  followed  by  a  city  or- 
dinance expressly  recognizing  such  grants  of  authority  as  had 
theretofore  been  given  to  use  and  occupy  the  streets  of  the 
city  for  the  purpose  of  constructing  and  operating  railway 
cars  by  electricity,  as  well  as  by  other  kinds  of  motive  power. 

Conceding  that  the  city  was  without  authority  to  adopt  Or- 
dinance No.  3  on  February  6,  1885,  it  is  nevertheless  urged 
with  much  force  and  reason  that  the  charter  u.i^^^^ 
amendments  of  1885  and  1889,  as  above  stated,  enntiTe  sut- 
and  the  ordinances  adopted  thereunder,  are  to  be  utM-vaiWat- 
regarded  as  curative  statutes,  thus  legalizing  the  *"'  "^'^  ^*'*" 
subsequent  use  of  electric  power  by  the  plaintiff  *""  "^"^  * 
company.  A  standard  author  says  :  "  The  rule  in  regard  to 
curative  statutes  is  that,  if  the  thing  omitted  or  failed  to  be 
done,  and  which  constitutes  the  defect  sought  to  be  removed 
or  made  harmless,  is  something  which  the  legislature  might 
have  dispensed  with  by  a  previous  statute,  it  may  do  so  by  a 
subsequent  one.  If  the  irregularity  consists  in  doing  some 
act,  or  doing  it  in  the  mode  which  the  legislature  mip^ht  have 
made  immaterial  by  a  prior  law,  it  may  do  so  by  a  subse- 
quent one.  On  this  principle  the  legislature  may  validate  con- 
tracts made  ultra  vires  by  municipal  corporations.  It  may 
thus  ratify  a  contract  of  a  municipal  corporation  for  a  public 
purpose."     Suth.  Si  Const,  §  483. 

In  any  event,  it  is  clear  that  the  mere  executive  officers  of 
the  city  could  not,  as  late  as  December  11,  1889,  be  heard  to 
question  the  plaintiff  company's  right  to  complete  its  electric 
lines  already  commenced.  By  the  agreed  statement  of  facts 
in  this  case  it  appears  that  at  and  before  the  commence- 
1  (H.  s.)  A.  &  E.  R.  Cas.— 9 
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ment  of  this  suit  the  plaintiflf  company  "liad  contracted  for  the 
cujABtopped  construction  and  erection  of  the  lines  of  double- 
to  oh  force  track  electric  street  railway  alleged  in  its  com- 
iDTand  ordi-  plaint  to  the  aggregate  extent  of  about  15  miles,  in- 
BABce.  eluding  the  construction  and  erection  of  the  same 

upon  the  streets  mentioned  in  the  complaint,  and  that,  in  pur- 
suance thereof,  plaintiff  had  incurred  liabilities  to  the  amount 
of  over  $100,000 ;  that,  in  addition  to  the  construction  of  said 
two  miles  of  double-track  electric  street  railway  described  in 
the  complaint,  said  plaintiff  had  constructed  about  two  miles 
of  its  lines  of  double-track  electric  street  railway  (through  al- 
most the  entire  portion  of  its  lines  described  in  the  complaint), 
situated  in  the  west  division  of  the  city  of  Denver,  excepting 
the  planting  of  poles  and  the  stringing  of  the  wires  thereon  ; 
that  the  said  poles  are  of  the  same  class  and  character  as 
other  poles  planted  in  the  streets  of  said  city  of  Denver,  used 
for  the  carrying  of  telephone,  electric-light,  and  other  wires, 
except  as  to  height,  which  was  considered  immaterial  by  the 
court,  according  to  its  own  statement ;  that  the  wires  along 
which  the  electricity  is  to  be  transmitted  for  the  purpose  of 
propelling  the  cars  of  plaintiff  by  electricity  are  to  be  strung 
at  a  height  of  from  eighteen  to  twenty  feet  above  the  surface 
of  the  street,  at  an  average  height  higher  than  that  at  which 
some  of  the  arc  electric  lights  are  strung  across  the  streets  in 
said  city  of  Denver." 

Under  such  circumstances  it  was  manifestly  unjust  for  the 
executive  officers  of  the  city  to  treat  the  plaintiff  company  or 
Facts  \Torkin(f  its  employes  as  trespassers  for  proceeding  with  the 
an  estoppel  of  ^vqy]^  of  Constructing  the  electric  line  of  the  plain- 
In^aiiVordr-*^*  ^^^  Company  through  the  streets  of  the  city  already 
naoce.  Occupied  for  that  purpose.     The  company  had  ex- 

pended large  sums  of  money  in  a  great  public  enterprise.  It 
had  done  this  upon  the  faith  of  the  express  action  of  the  city 
authorities.  The  use  of  the  streets  for  such  purpose  had  re- 
ceived legislative  sanction ;  that  is,  such  use  had  been  made 
lawful  when  supplemented  by  municijial  consent.  The  city 
had  recognized  such  use  as  lawful,  and  had  specifically  pro- 
vided the  way  and  means  whereby  the  plaintiff  company 
should  proceed  with  its  work  in  constructing  its  electric 
lines,  so  that,  even  though  the  original  grant  of  authority 
may  have  been  in  excess  of  the  chartered  ])owers  of  the  city, 
still  the  executive  officers  of  the  city  could  not,  while  such 
municipal  consent  remained  unrevoked,  justly  deny  the  right 
of  the  plaintiff  company  to  complete  the  work  already  begun, 
nor  treat  its  employes  as  trespassers  for  prosecuting  such 
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T7ork  uDder  the  circumstances.  Herm.  Estop.,  p.  1363,  § 
1222;  Glasby  v.  Morris,  18  N.  J.  Eq.  72  ;  Kreigh  v.  Chicago, 
«6  111.  407 ;  Union  Depot  Co.  v.  City  of  St.  Louis,  8  Mo.  App. 
413 ;  Mutual  Union  Tel.  Co.  v.  City  of  Chicago,  16  Fed.  309 ; 
Easton,  S.  E.  &  W.  E.  P.  Ey.  Co.  v.  City  of  Easton,  133  Pa. 
St.  505,  43  Am,  &  Eng.  R.  Cas.  253 ;  People  v.  Salomon,  54 
111.  39. 

Considering  all  the  circumstances  of  the  case,  our  conclu- 
sion is  that  the  suit  of  the  plaintiff  company  should  have 
been  sustained  as  against  the  mayor  and  chief  of  police,  the 
only  defendants  in  the  action.  The  former  opinion  is  accord- 
ingly withdrawn,  the  judgment  of  affirmance  is  vacated,  and 
the  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded.  In  view  of  the  rehearing,  neither  party  shall  re- 
cover costs  of  the  other  in  this  court. 

Seversed. 

NOTES. 

(1)  Legislative  Confirmation  of  Invalid  Grants. 

See  casog  collected  in  12  Am.  &  Eng.  R.  Cas.  651,  note. 

Legislatures  have  the  power  to  recognize,  confirm,  and  thereby  to 
validate  grants  made  by  municipal  authorities  in  excess  of  their 
charter  powers.  And  where  curative  acts  are  passed  by  a  legisla- 
ture they  malie  wholly  legal  and  valid,  from  the  date  of  such 
enactment,  the  unauthorized  grant  or  franchise  to  which  they 
applv.  McCartney,  Attv.-Gen.,  v.  Chicago  &  Evanston  Ry.  Co., 
112  '111.  611,  29  Am.  &*Eng,  R.  Cas.  326;  People  v.  Los  Angeles 
Electric  Rv.  Co.,  91  Cal.  338;  Koch  v.  Korth  Ave.  R.  Co.,  75  Md. 
222,  50  Am.  &  Eng.  R.  Cas.  401. 

Express  terms  of  recognition,  or  the  direct  conferring  of  corpo- 
rate or  franchise  rights,  are  not  absolutely  essential  to  the  legaliza- 
tion of  an  unauthorized  grant.  If  the  legislature,  by  statute, 
recognizes  the  franchises  claimed  it  thereby  ratifies  and"  lecralizes 
them.  Kanawha  Coal  Co.  v,  Kanawha,  etc..  Coal  Co.,  7  Bhitchf. 
391;  Bow  tf.  Allentown,  34  X.  II.  351;  People  i\  Famham,  35  111. 
562;  McAuley  ?'.  Columbus,  etc.,  ft.  Co.,  83  111.  348. 

But  it  should  be  remarked  that  it  must  appear  from  the  le<risla- 
tive  act  that  it  was  intended  thereby  that  the  body  affected  should 
have  the  right  to  act  in  a  corporate  capacity.  In  other  words, 
the  context  must  show  that  the  act  was  intended  to  legalize  the 
claim  of  a  corporate  existence.  S(»e  Green  v.  Seymour,  3  Sandf, 
Ch,  285;  Thornton  v.  Marginal  Freight  Co.,  123  Mass.  32. 

Legislation  of  this  character,  which  contravenes  no  constitutional 
provision,  and  does  not  injuriously  affect  the  rights  of  third 
parties,  and  which  in  no  way  relates  to  crimes,  is  valid,  notwith- 
standing it  is  retrospective  in  its  operation.    Beach  v.  Walker,  6 
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Comm.  190;  Stote  v ,  Newark,  3  Dutch.  (N.  J.)  187;  Lane  r.  Nel- 
sou,  99  Pa.  St.  407;  Bissell  v,  Jeffersonvifle,  24  How.  287. 

The  rule  as  to  the  right  of  legislatures  to  confirm  grants  or  con- 
tracts by  municipalities  in  excess  of  their  authority  may  be  thus 
stated :  If  the  legislature  might  originally  have  autfeorized  the  act 
of  the  municipality,  the  legislative  right  to  confirm  it  must  be 
recognized. 

In  Shaw  v.  Norfolk  E.  Corp.,  5  Gray  162,  it  was  held  that  the 
unauthorized  assignment  of  a  franchise  might  be  validated  by  the 
legislature. 

In  Stuart  v,  Warren,  37  Conn.  225,  it  was  held  that  a  manicipal 
ordinance  may  be  validated  retrospectively. 


West  Jersey  TRAonoN  Co.  v.  Camden  Horse  B.  Co. 

Camden  Horse  E.  Co.  v.  Scott. 
Camden  Horse  E.  Co.  v.  West  Jersey  Traction  Co. 

(52  New  Jertey  Eq,  Rep,  452.) 

Construction  of  Charter  of  Street  Railway  Company— Limitation  of 
Right  to  Occupy  Streets. — The  act  of  March  11,  1872,  supplementary  to  the 
charter  of  the  Camden  Horse  R.  Co.  (act  March  28, 1866),  which  authorizes 
that  company  to  construct  and  operate  a  railroad  or  railroads  on  any  public 
highway  in  the  city  of  Camden,  or  extending  from  such  city  into  the 
county  of  Camden,  does  not  limit  the  company  to  the  occupancy  of  but 
one  vStn»et  extending  from  the  city  into  the  county.     {Page  149.) 

Abandonment  of  Right  to  Occupy  Street  by  Non-user.— As  the  act  placed 
no  limit  upon  the  time  within  whicli  the  company  might  exercise  the  right  to 
extend  its  lines  there  was  no  abandonment  by  non-user  of  a  particular  street, 
over  which  in  good  faith  it  was  preparing  to  extend  its  line,  where  it  ap- 
peared that  the  company  has  made  extensions  as  fast  as  the  growth  of  its 
business  warranted,  and  that  it  did  not  neglect  any  territory  into  which  it 
WH8  authorized  to  extend  nor  leave  such  territory  without  adequate  railway 
ser  V  ice.     {Pnge- 141.) 

Construction  of  Charter— *<Any  Public  Road  or  Highway  Extending," 
etc.i  Construed. — The  authorization  of  the  company  to  construct  its  lines 
''  upon  any  public  road  or  highway  extending  from  said  city  in  the  county 
of  (Camden  ^*  does  not  limit  such  construction  to  one  continuous  and  direct 
hicrhway  or  street  known  by  one  name,  but  should  be  so  construed  as  so 
allow  the  company  to  follow  such  lines  of  streets  as  are  principal  channels 
of  travel,  and  which  will  best  accommodate  the  public.     {Page  142.) 

Right  to  Extend  Tracics  into  Adjoining  County— Act  of  April  9, 1878. — 
An  act  (April  5,  1878)  authorizing  any  company  previously  organized 
under  special  acts  for  the  purpose  of  constructing  and  operating  a  street 
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railway,  whose  time  for  commencing  the  construction  of  its  road  as  limited 
by  the  act  has  not  expired,  to  extend  its  track  into  any  adjoining  county 
upon  obtaining  the  necessary  consent  of  the  proper  authorities,  is  not  neces- 
sarily limited  in  its  application  to  companies  whose  time  for  the  construc- 
tion of  their  roads  is  limited  by  the  act  creating  them.     (Page  144.) 

Consent  of  Township  to  Occupancy  of  Highways — Effect  of  Failure  to 
Record  Consent* — The  fact  that  the  consent  uf  a  township  authorizing  the 
construction  of  a  street  railway  was  not  recorded  is  not  conclusive  that  the 
consent  was  not  given  at  an  official  meeting,  although  a  statute  (April  21, 
1876)  requires  town  clerks  to  record  all  proceedings  of  meetings  of  town- 
sliip  committees,  where  the  statute  fails  to  state  the  effect  of  the  neglect  to 
do  so,  or  to  provide  that  the  record  shall  be  the  sole  evidence  of  the  action 
of  the  committee.     (Page  146.) 

Same — Certificate  of  Consent  as  Prima  Facie  Proof  of  its  Validity. — 
Keiiher  was  the  fact  that  the  certificate  was  not  signed  by  each  of  three 
members  in  the  presence  of  the  other  two  conclusive  that  the  therein  re- 
cited consent  was  not  given  at  an  official  meeting.     {Page  147.) 

Same-^Same — Presumption  as  to  Regularity  of  Township  Meeting.— 
Where  a  consent,  signed  by  a  township  committee  and  containing  a  re- 
cital that  it  was  executed  by  the  committee,  is  acted  upon  by  the  company 
with  the  full  knowledge  of  the  township  authorities  and  without  objection 
on  their  behalf,  in  the  absence  of  any  affirmative  proof  that  there  was  no 
meeting  for  consultation,  deliberation,  and  decision  upon  the  granting  of 
the  permission,  it  will  be  presumed  that  everything  necessary  to  be  done 
by  the  committee  was  done.     (Page  148.) 

Act  Inconsistent  with  Prior  Legislation  as  Evidence  of  Intent  to  Repeal 
Existing  Charters. — Tiie  legislative  intent  to  resume  a  previously  granted 
franchise,  or  to  re[)eal  existing  charters,  or  to  interfere  with  the  rights 
conferred  thereby,  will  not  be  presumed  because  of  the  inconsistency  of  an 
act  authorizing  the  building  of  extensions  of  street  railways  and  conferring 
exclusive  rights  thereund'  '■.  with  prior  statutes  upon  the  same  subject. 
{Page  148.) 

Same— Act  of  March  14,  1893.— An  act  (Mirch  14,  1893,  §§  5,  16),  de- 
daring  it  to  be  the  duty  of  any  company  organized  under  its  provisions, 
which  shall  enter  upon  any  railway  for  the  purpose  of  operating  the  same, 
to  file  a  certificate  in  the  office  of  the  Secretary  of  State,  and  authorizing 
such  a  company  to  lease  property  or  franchises  of  other  companies,  to 
condemn  the  stock  of  dissentient  stockholders  of  the  latter,  to  preserve 
the  privileges  and  immunities  of  the  lessor  company  to  the  same  extent  as 
if  the  lease  had  not  been  made,  and  repealing  all  acts  and  parts  of  acts  in- 
consistent with  the  act  in  question,  but  failing  to  provide  for  compensa- 
tion for  any  franchise  which  might  be  wholly  or  partially  destroyed  by  the 
operation  of  a  new  road  organized  by  and  under  the  act,  does  not  show 
any  intent  to  repeal  existing  street  railway  charters,  or  to  interfere  with 
the  vested  riprhts  of  the  companies.     (Page  158.) 

Rights  of  Rival  Street  Railway  Company  in  Public  Highway— Compli- 
ance with  Act  of  March  14,1693. — Where  a  street  railway  company  has 
obtained  the  consent  of  a  municipality  to  occupy  certain  streets  according 
to  the  rights  conferred  upon  it  by  its  chsrter  and  has  made  preparations 
for  the  furtherance  of  that  end.  a  company  organized  under  an  act  (March 
14, 1893)  providing  that  whenever  a  corporation  created  under  it  desires  to 
extend  any  existing  railway,  or  to  build  a  new  line,  shall,  before  com- 
mencing its  work,  file  a  description  or  map  of  its  routes,  etc.,  is  not 
entitled  to  occupy  the  streets  as  against  the  first  mentioned  company  on 
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filing  the  description  and  map  of  its  route  and  obtaining  the  consent  of 
the  municipality.     (Pa^ge  159.) 

Same — Failure  of  License  to  Occupy  Street  to  Locate  Routes — The  fail- 
ure of  the  license  granted  to  the  first  mentioned  company  to  fix  any  par- 
ticular route  would  not  deprive  it  of  a  priority  of  right  to  the  street  it  bad 
prepared  to  occupy  if  a  proper  construction  of  the  license  would  give  it 
exclusive  right  to  the  route  selected  and  confine  it  thereto.     (Pa^s  160.) 

Equitable  Interference  in  Controversy  between  Street  Railway  Com- 
panies for  Possession  of  Streets. — Where,  iu  an  equitable  controversy 
between  street  railway  companies  as  to  the  right  to  occupy  certain  streets 
there  are  no  disputed  facts  arising  out  of  conflicting  evidence  upon  which 
either  company  rests  its  claim,  and  the  rule  of  law  invoked  by  one  of  such 
companies  in  support  of  its  claim  is  undoubted  and  settled,  the  right  of 
such  company  will  be  deemed  so  clear  and  so  free  from  doubt  as  to  war- 
rant the  interference  of  a  court  of  equity.     (Page  161.) 

These  causes  were  heard  together,  but  were  not  consoli- 
dated. The  contest  is  between  two  corporations  as  to  their 
respective  rights  to  lay  street-railway  tracks  in  a  certain 
street  or  streets  in  the  township  of  Stockton,  in  the  county  of 
Camden. 

Stockton  township  adjoins  the  city  of  Camden  on  the 
northeast,  and  is  divided  from  it  by  the  waters  of  Cooper's 
creek — a  tidal  and  navigable  stream  which  runs  in 
a  northwesterly  direction,  and  empties  into  the 
eastern  channel  of  the  Delaware  river  at  a  point  opposite 
Petty*s  island,  near  where  the  shore  line  makes  a  sharp 
curve  from  an  easterly  to  a  northeasterly  direction. 

The  streets  in  question  are,  first,  State  street,  running  in 
Stockton  township  from  Cooper's  creek  at  first  in  a  direction 
nearly  east  and  west,  and  then,  after  bendiug  a  few  degrees 
to  the  south,  further  into  the  township.  It  is  a  continuation 
of  State  street  in  the  city  of  Camden,  which  commences  at 
a  point  near  the  Vine  street  and  Shackamaxon  ferry  terminus 
at  Cooper's  point,  on  the  Delaware  river,  and  runs  in  a  direc- 
tion nearly  due  east,  to  the  bridge  over  Cooper's  creek,  trav- 
ersing, in  its  course,  the  northern  part  of  the  city.  The  other 
street  is  now  named  "Fourth  street"  in  the  villages  of 
Pavonia  and  Cramer's  Hill,  in  Stockton  township,  and  extends 
from  a  point  near  the  Federal  street  or  Moorestown  turnpike 
bridge,  over  Cooper's  creek,  in  a  northeasterly  direction,  and 
nearly  parallel  with  the  general  shore  line  of  the  Delaware, 
to  the  northern  boundary  of  the  townsliip  at  Pensanken 
creek.  It  was  formerly  called  "River  road,"  and  in  its  north- 
erly section  is  still  known  by  that  name.  It  crosses  State 
street  in  Stockton  township  at  a  point  about  2700  feet  east- 
erly from  the  State  street  bridge  over  Cooper's  creek,  and,  in 
connection  with  State  street,  forms  a  thoroughfare,  not  only 
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from  the  Vine  street  and  Sbackamaxon  ferry  terminus  at 
Cooper's  point,  to  the  northerly  boundary  of  Stockton  town- 
ship, but  also  from  the  Federal  street  and  Market  street  ferry 
termini,  which  are  situate  three  fourths  of  a  mile  south  of  the 
Vine  street  ferry.  Along  its  route,  north  of  State  street,  two 
growing  suburban  towns  are  situate,  viz.,  Pavonia  and  Cram- 
er's Hill. 

The  West  Jersey  Traction  Company  was  organized  by  cer- 
titicate  executed  May  11,  1893,  and  filed  on  May  11,  lhli3,  in 
the  office  of  the  clerk  of  the  county  of  Camden,  and  also  in 
the  office  of  the  secretary  of  state,  under  the  provisions  of  the 
act  entitled  ''An  act  to  authorize  the  formation  of  traction 
companies  for  the  construction  and  operation  of  street  rail- 
ways or  railroads  operated  as  street  railways,  and  to  regulate 
the  same,"  approved  March  14,  1893  (P.  L.  p.  302). 

The  Camden  Horse  Bail  road  Company  was  created  by,  and 
organized  under,  a  special  act  of  the  legislature,  approved 
March  23,  1866  (P.  L.  p.  640),  and  the  supplement  thereto, 
approved  April  2,  1868  (P.  L.  p.  638),  and  a  further  supple- 
ment, approved  March  11,  1872  (P.  L.,p.  512),  and  prior  to 
the  passage  of  the  act  of  March  14, 1893,  had  constructed  and 
was  operating  several  lines  of  street  railwaj-  in  the  city  of 
Camden ;  among  others,  one  from  the  Federal  street  ferry 
terminus,  through  Federal  street,  across  Cooper's  creek,  and 
through  Stockton  township,  to  the  city  of  Merchantville ;  an- 
other from  the  Market  street  ferry  terminus,  up  Market  street, 
to  the  junction  of  Federal  and  Market  streets ;  another  from 
near  the  Vine  street  and  Shackamaxon  ferrv  terminus,  out 
State  street,  to  Fifth  street  in  the  city  of  Camden,  which  Fifth 
street  in  Camden  must  not  be  confounded  with  Fifth  street  in 
Stockton  township.  Between  the  date  of  the  passage  of  the 
act  of  March  14.  1893',  and  the  21st  of  June,  1893,  it  had 
extended  its  street  railwav  on  State  street  in  Camden  from 
Fifth  street  to  Cooper's  creek,  and  had  commenced  the  laying 
down  of  a  railway  in  State  street  in  Stockton  township 
between  Cooper's  creek  and  Fourth  street  in  Stockton  town- 
ship. 

On  the  21st  of  June,  1893,  the  West  Jersey  Company  filed 
its  hill  in  this  court,  setting  out  its  organization  under  the  act 
of  March  14,  1893,  and  that  it  had  paid  §25,000  to  the  state 
treasurer,  and  had  filed  in  the  office  of  the  secretary  of  state, 
in  pursuance  of  the  sixth  section  of  the  act  of  March  14, 1893, 
a  map  and  description  of  six  new  railway  routes  proposed  to 
be  constructed  by  it  in  different  counties  in  this  state,  one  of 
which   included  State   street  in   the   township  of  Stockton 
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between  Cooper's  creek  and  Fourth  street  or  Biver  road,  and 
also  included  Fourth  street  and  Biver  road  from  State  street 
to  Pensauken  creek.  It  also  set  out  that  it  had  obtained  on 
the  19th  day  of  June,  1893,  from  the  township  committee  of 
Stockton  township,  a  formal  consent  for  its  use  of  those 
streets  for  its  railway,  and  thereby  claimed  to  have  the  ex- 
clusive right  to  construct  its  line  of  railway  in  those  streets 
under  the  sixth  section  of  the  last-mentioned  act. 

It  further  set  out  the  incorporation  and  organization  of  the 
Camden  Horse  Bailroad  Company,  and  its  operation  under 

the  several  acts  above  mentioned ;  and  it  alleged 
tinuedi^""        that  the  Camden  company  had  not,  up  to  the  13th 

of  May,  1893,  used  or  occupied,  in  any  way,  either 
State  street  or  Biver  road  or  Fourth  street  in  Stockton  town- 
ship, and  that,  having  constructed  one  line  of  street  rail- 
way from  Federal  street  ferry,  along  Federal  street  and  its 
continuation,  to  the  Moorestown  turnpike,  through  Stockton 
township,  it  had  exhausted  its  ^ower  to  build  street  railways 
outside  of  the  city  of  Camden,  and  had  no  right  to  lay  a 
street  railway  in  either  State  street  or  Fourth  street  or  Biver 
road  in  Stockton  township ;  and  it  further  alleged  that  the 
Camden  company  was  engaged,  at  the  time  of  presenting  the 
bill,  in  laying  rails  and  ties,  and  constructing  a  street  railway 
in  State  street,  between  Cooper's  creek  and  Fourth  street  in 
Stockton  township,  and  prayed  that  it  might  be  restrained 
from  occupying  either  of  those  streets  with  its  proposed  rail- 

wav. 

That  bill  was  presented  to  the  chancellor  in  person  on  the 
21st  of  June,  1893,  and  he  thereupon  made  an  order  that  the 
Camden  company  show  cause  before  Vice-Chancellor  Pitney 
on  Monday,  the  3d  day  of  July  then  next,  at  the  chancery 
chambers  at  Camden,  why  an  injunction  should  not  issue,  but 
gave  no  interim  restraint.  On  the  3d  of  July,  1893,  the  hear- 
ing of  that  order  was,  by  consent  of  counsel,  postponed  until 
the  24th  day  of  July.  On  that  day  the  Camden  Horse  Bail- 
road  Company  presented  an  answer,  by  w^liich  it  set  up  its 
incorporation  and  organization  and  the  construction  of  various 
street  railways  in  Camden  city,  and  their  extension  from  time 
to  time,  and  operation,  and  that  previous  to  1890  it  had  con- 
structed and  was  operating  a  railway  from  the  Vine  street 
and  Shackamaxon  ferry  terminus,  through  State  street,  to 
Fifth  street  in  Camden,  and  had  then  planned  an  extension 
of  its  railway  on  State  street  in  Camden,  and  its  continuation 
in  Stockton  township  out  to  the  Biver  road  or  Fourth  street, 
and  along  that  street  or  road  northward;  that  it  had  pur- 
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chased,  in  1890,  a  large  plot  of  land  on  Tenth  and  State 
streets  in  Camden  for  car  storage  for  said  proposed  line,  and 
had  bought  land  in  Stockton  township  on  the  Biver  road 
several  miles  north  of  State  street,  and  had  purchased  large 
quantities  of  railway  material,  and  entered  into  contracts  with 
regard  thereto,  prior  to  the  passage  of  the  act  of  1893. 

It  further  set  out  that,  in  pursuance  of  this  plan  of  exten- 
sion of  its  railway  line  into  the  township  of  Stockton,  it  pro- 
cured, on  the  12th  of  May,  1892,  from  the  township  committee 
of  Stockton  township,  a  consent  and  permission  in  writing  to 
use  any  and  all  the  roads,  streets,  and  highways  within  the 
corporate  limits  of  the  township,  and  to  erect  poles  and  wires 
along  the  same  for  the  purpose  of  conveying  and  supplying 
electricity  to  motors  for  the  propulsion  of  street  cars.  It 
thus  based  its  right  to  lay  down  the  rails  and  build  the  railway 
in  question  as  well  on  the  supplement  to  its  charter  of  March 
11,  1872  (P.  L.  p.  512),  as  upon  the  general  act  of  April  5, 
1878  (Supp.  Kev.  p.  368,  §  26),  and  its  right  to  use  elec 
tricity — whch  it  proposed  to  use — upon  the  act  of  March  6, 
1886  (P.  L.  p.  69 ;  Supp.  Kev.  p.  369,  §  30).  It  further  alleged 
that  previous  to  June  21st  it  had  extended  its  road  along 
State  street  in  Camden  from  Fifth  street  to  Cooper's  creek, 
and  that  at  the  time  of  the  filing  of  the  bill  it  was  actually 
engaged  in  laying  its  track  along  State  street  in  Stockton 
township  between  Cooper's  creek  and  Fourth  street. 

On  these  pleadings  the  vice-chancellor,  on  July  24th,  dis- 
charged the  order  made  by  the  chancellor  on  June  21st,  and 
the  Camden  company  proceeded  with  its  work,  finished  its 
track  from  State  street  to  Fourth  street,  put  it  in  running 
order,  and  commenced  to  run  cars  upon  it  by  horse  power, 
the  connection  across  the  bridge  over  Cooper's  creek  not  hav- 
ing been  as  yet  completed.  In  the  first  days  of  the  mouth  of 
August  it  distributed  the  ties  and  rails  along  Fourth  street 
in  Stockton  township,  between  State  street  and  Cooper  avenue 
— a  distance  of  3000  feet — and  commenced  to  make  excava- 
tions, and  to  lay  the  ties,  and  place  thereon  the  rails,  and  on 
Saturday,  August  12th,  had  laid  ties  over  the  greater  part  of 
the  space  last  mentioned,  and  placed  one  rail  thereon. 

On  Saturday,  the  12th  of  August,  the  Camden  company 
was  served  with  a  notice,  dated  August  11,  signed  by  the 
three  members  of  the  township  committee  of  Stockton  town- 
ship, requiring  it  to  remove  its  tracks  laid  on  River  road  or 
Fourth  street,  north  from  State  street  in  Stockton  township, 
and  forthwith  to  place  the  road  in  the  same  condition  as  it 
was  before  the  tracks  were  laid ;   and,  further,  that,  if  the 


138  STREET  RAILWAYS  L\v'l) 

Construction  of  Charter    West  Jersey  Trac.  Co.  v.  Camden  H.  R.  Co. 

tracks  were  not  forthwith  removed,  the  same  would  be  taken 
up,  and  the  company  prosecuted  according  to  law.  No  atten- 
tion was  paid  to  this  notice,  and  on  Monday  morning,  August 
14th,  the  Camden  company  was  proceeding  with  the  con- 
struction of  its  road  when  its  workmen  were  met  by  a  large 
force  of  men,  apparently  under  the  immediate  direction  of  the 
township  committee  and  of  a  person  known  as  "  Commis- 
sioner of  Streets,"  and  were  forcibly  prevented  from  proceed- 
ing with  the  work.  It  thereupon  presented  to  Vice  Chancellor 
Green,  who  was  that  day  sitting  at  Camden,  a  bill  against  the 
three  members  of  the  township  committee,  setting  out  some 
of  the  facts  hereinbefore  stated,  and  asking  for  an  injunction 
against  the  township  committee.  The  vice  chancellor  at 
once  advised  an  order  to  show  cause  on  the  5th  of  September 
why  an  injunction  should  not  issue  pursuant  to  the  prayer  of 
the  bill,  and  in  the  mean  time  restrained  the  defendants,  the 
three  township  committee  men,  and  their  confederates,  agents, 
and  servants,  from  interfering  with  the  railroad  or  the  work 
thereon  done  by  the  Camden  company.  That  order  was 
served  immediately,  on  the  same  day — August  14th — on  the 
township  committee  and  other  people  apparently  in  their 
employ  on  the  ground,  but  they  paid  no  attention  to  it,  and 
it  then  appeared  that  they  were  employed,  or  claimed  to  be 
employed,  by  the  traction  company,  and  not  by  the  township 
committee.  The  Camden  company  then  prepared  and  pre- 
sented to  the  chancellor  in  person,  on  the  17th  of  August,  its 
second  bill,  referring  to  the  previous  bill,  and  being  in  the 
nature  of  a  supplement  thereto,  and  setting  out  the  refusal  of 
the  persons  on  the  ground  to  obey  the  restraining  order  of  Vice- 
Chancellor  Green,  and  charged  the  West  Jersey  company  with 
being  the  active  power  behind  the  persons  who  were  obstructs 
iug  them  in  the  construction  of  their  road,  and  who  were 
tearing  up  and  destroying  it.  Thereupon,  at  the  suggestion 
of  the  chancellor,  the  bill  was  amended  by  making  the  town- 
ship committee  parties,  and  also  amending  the  prayer  so  that, 
in  addition  to  praying  that  the  defendants  might  be  restrained 
from  further  interference  with  the  Camden  company's  work, 
the  respective  rights  and  privileges  of  the  Camden  company 
and  the  West  Jersey  company  in  the  premises  may  be  ascer- 
tained aud  settled  by  the  decree  of  this  court.  The  chan- 
cellor  thereupon  made  an  order  that  the  traction  company 
show  cause  before  the  court  on  the  5tli  of  Se])tember,  at  Cam- 
den, why  an  injunction  should  not  issue  against  it  according 
to  the  prayer  of  the  bill,  and  with  interim  restraint,  and  with 
this  clause  added :  "  And,  looking  to  the  end  that  the  court 
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may  be  called  upon  to  regulate  the  use  of  the  highway  by  the 
complaiuant  and  defendant  companies,  it  is  further  ordered 
that  the  said  companies  do  both,  until  further  order  herein, 
desist  and  refrain  from  proceeding  with  the  construction  of 
their  respective  roads  on  said  Fourth  street." 

The  traction  company  filed  its  answer  to  this  bill  on  the  5th 
of  September,  and  on  that  day  Vice  Chancellor  Pitney  made 
an  order  continuing  the  hearing  till  the  18th  of  September, 
and  on  that  day  the  cause  was  further  postponed,  upon  the 
suggestion  of  the  court  that  the  causes  should  be  referred  to 
a  vice  chancellor,  and  brought  to  hearing  speedily.  This  was 
done,  and  the  causes  brought  to  a  final  hearing  before  Vice 
Chancellor  Pitney. 

The  answer  of  the  traction  company  to  the  bill  of  the  Cam- 
den company  attacked  the  consent  of  May  12,  1892,  granted 
by  the  township  committee  of  Stockton  township  to  the  Cam- 
den company,  on  the  ground,  as  alleged  in  the  answer,  that 
the  consent  was  not  given  by  the  committee  sitting  as  such, 
but  that  the  signatures  of  each  had  been  procured  separately, 
and  without  any  meeting  or  consultation  or  decision  of  the 
committee,  as  such,  sitting  together. 

The  answer  of  the  township  of  Stockton  is  an  echo  of  the 
answer  of  the  railway  company. 

Thomas  E,  French  and  Samuel  H.  Grey,  for  West  Jersey 
Traction  Co. 

Edioard  Ambler  Armstrong,  David  J.  Pancoast,  and  Thomas 
N.  McCarter,  Sr.,  for  the  Camden  Horse  R.  Co. 

Jonas  S.  Miller,  for  township  of  Stockton. 

Pitney,  V.  C. — Neither   party   bases  its   standing  in   this 
court  upon  any  purely  equitable  right  such  as  is  not  cogniz- 
able in  a  court  of  law.     Each  asks  to  be  protected  in  the 
exercise  of  a  purely  legal  right,  on  the  ground  of 
irreparable  injury  and  inadequacy  of  legal  remedy.  Additioaai 
We  are  therefore  met  at  the  start  with  the  familiar    ■tatemeiit. 
rule  that,  in  order  to  ask  the  extraordinary  aid  of 
this  court  in  such  a  case,  it  is  necessary  that  the  legal  right 
should  be  clear,  and  not  seriously  disputable. 

The  traction  company,  when  its  bill  was  filed,  or  at  any 
other  time  prior  to  the  14th  of  August,  was  not  engaged  in  the 
construction  of  any  railway,  and  so  far  as  the  case  shows,  had 
made  no  preparation  for  such  construction  until  shortly  be- 
fore August  14th.  On  the  other  hand,  the  Camden  company 
was  in  June,  when  the  traction  company  exhibited  its  bill, 
actually  engaged  in  the  construction  of  a  street  railway,  which 


140  STREET  RAILWAYS  [TnIb^') 

Construction  of  Charter  West  Jersey  Trac.  Co.  v.  Camden  H.  R.  Co. 

it  was  permitted  to  carry  on  without  any  legal  or  physical  ob- 
struction, other  than  the  filing  of  the  traction  company's  bill 
of  June  21st,  until  the  14th  of  August,  1893,  when  it  was 
forcibly  prevented  from  further  continuing  its  work.  When 
it  appealed  to  this  court  on  the  14th  of  August,  it  was  actually 
engaged  in  the  work  of  construction,  and  was  forcibly  pre- 
vented from  carrying  it  on  by  the  traction  company  and  the 
township  committee.  That  condition  of  things  is  one  which 
usually  appeals  to  this  court  with  favor,  and  it  will,  therefore, 
be  convenient — as  was,  in  fact,  done  by  counsel  in  argument 
— first  to  inquire  what  the  rights  of  the  Camden  company 
were. 

No  dispute  is  here  raised  as  to  its  rights  in  the  city  of 
Camden.  Those  seem  to  be  clear.  The  supplement  of  April 
2,  1868,  gave  it  power  to  "  build,  maintain,  and  use  a  railroad 
on  Delaware,  Market,  and  such  other  streets  in  the 
of charton"  ^^^7  ^^  Camden  as  may  be  deemed  necessary  for 
the  business  of  said  company  ;"  and  under  that  act 
it  does  not  appear  that  its  right  in  the  city  to  construct  its 
tracks  where  it  chose  has  ever  been  seriously  challenged. 

The  supplement  of  March  11,  1872,  provides  "  that  the 
Camden  Horse  Bailroad  Company  be,  and  they  are  herei)y 
authorized  and  empowered  to  build,  maintain,  and  use  a  rail- 
road or  railroads  on  any  public  road  or  highway  in  the  city 
of  Camden,  or  any  public  road  or  highway  extending  from 
said  city  into  the  county  of  Camden." 

Now,  State  street  in  the  township  of  Stockton  is  clearly  such 
a  public  road  or  highway.  So  is  the  Moorestown  turnpike 
and  Federal  street  in  the  same  township,  which 
^''hit*'*'^'  are  an  extension  of  Federal  and  Market  streets  in 
oceop/iitreet.  t^®  ^^^7  ^^  Camden.  But  it  was  argued  by  the 
traction  company  and  the  counsel  of  the  township 
that  having,  previous  to  the  time  covered  by  this  contest, 
extended  its  Federal  and  Market  street  lines  in  Camden 
across  Cooper's  creek  into  Federal  street  in  the  township  of 
Stockton,  and  so  along  the  Moorestown  turnpike  to  Mer- 
chantville,  it  had  thereby  made  an  election  to  occupy  that 
street  under  the  act  of  1872,  and  that  it  was  not  by  that  act 
empowered  to  use  more  than  one  of  such  public  highways. 
I  am  unable  to  adopt  that  view,  since  the  language  of  the  act 
of  1872  contemplates  the  building  of  more  than  one  railroad. 
It  says  the  company  is  empowered  to  build,  maintain,  and 
use  a  railroad  or  railroads  on  any  public  road  or  highway 
extending  from  the  city  of  Camden  into  the  county  of  Camden. 

The  word  "  any  "  there,  in  connection  with  the  words  **  rail- 
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road  or  railroads,"  does  not  hare  the  force  of  "  one,"  but,  in 
connection  irith  tiie  plural,  of  "  railroads,"  must  be  construed 
as  <nving  the  right  to  use  more  than  one  public  road. 

The  authorities  cited  by  the  counsel  of  the  tractii^^u  company 
on  this  point  seem  to  me  to  make  against  his  position.  Thus, 
his  citations  from  the  Centurr  Dictionarv  show  that,  with  the 
context  here  presented,  "  any  "  implies :  "  Unlimited  choice  as 
to  the  particular  unit,  number,  or  quantity.  *  *  *  An  inde- 
terminate unit  or  number  of  units  out  of  many  or  all.  *  *  ♦ 
In  affirmative  sentences,  '  any,'  being  indeterminative  in 
application,  in  effect  has  reference  to  every  unit  of  the  sort 
mentioned,  and  thus  may  be  nearly  equivalent  to  •  every.*  " 

Further,  it  is  worthy  of  notice  that  while  the  original  char- 
ter of  the  Camden  company,  as  found  in  the  act  of  March  23, 
1806  (P.  L.  p.  640),  by  its  sixth  section  specifies  the  precise 
route  upon  which  the  company  might  construct  its  railway, 
the  supplement  of  April  2,  1863  (P.  L.  p.  638),  gave  the  com- 

f)any  unlimited  range  upon  all  the  streets  within  the  city 
imits,  using  general  language  thus :  "  That  the  Camden 
Horse  Railroad  Company  be  and  they  are  hereby  empowered 
to  build,  maintain,  and  use  a  railroad  on  Delaware,  Market, 
and  such  other  streets  in  the  city  of  Camden  as  may  be 
deemed  necessary  for  the  business  of  said  company." 

There  can  be  no  doubt  as  to  the  scope  and  intention  of  this 
language,  and  so,  when  we  find  the  same  general  language 
used  in  the  supplement  of  1872,  authorizing  the  extension 
beyond  the  city  mnits,  we  naturally  give  it  the  same  con- 
struction. 

It  was  further  argued,  but  quite  faintly,  that  this  right  has 
been  abandoned  by  non-user  for  20  years.     No  authority  was 
cited  in  favor  of  this  proposition,  and  I  know  of 
none.    No  limit  was  placed  by  the  act  upon  the  AbaidoiM«Ai 
time  within  which  the  right  should  be  exercised.   ^J  iio«-»t©r. 
The  proofs  show  that  the  company  extended  its 
railway  lines,  from  time  to  time,  as  fast  as  the  public  busi- 
ness, growth,  and  spread  of  population  required  and  war- 
ranted ;  that  it  had  already  extended  its  Federal  and  Market 
street  line  to  Merchantsville,  and  was  engaged,  in  good  faith, 
in  extending  the  State  street  line  over  the  territory  here  in 
dispute. 

There  is  nothing  in  the  case  tending  to  show  that  it  neg- 
lected this  territory,  and  left  it  without  railway  service,  after 
its  population  warranted  the  expense  of  the  necessary  plant. 
The  legislature,  in  making  this  grant,  must  be  presumed  to  have 
understood  that  towns  and  cities  grow  and  spread  by  degrees. 
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and  not  per  saltuniy  and  that  their  proper  service  by  street  rail- 
ways should  be  provided  accordingly.  Be  that  as  it  may,  it 
seems  clear  enough  that  the  forfeiture  of  a  franchise  of  this 
kind  cannot  be  established  collaterally.  1  Beach  Corp.  §  47 
et  seq.;  Water  Co.  v.  Kean  (N.  J.  Ch.),  27  Atl.  1015,  1030. 

It  is  further  argued  that  the  grant  of  1872  must  be  strictly 
construed,  and  that  the  words  "  any  public  road  or  highway, 
extending  from  said  city  into  the  county  of  Cam- 
''AnrpHbiie  den,"  mean  a  continuous 'direct  highway,  so  that 
i^Bic,'*etcr  '  ^^  must  be  substantially  the  same  road  ;  and  that, 
coiiHtrued.*  grant  the  right  to  build  and  maintain  the  railway 
between  Cooper's  creek  and  Fourth  street  in 
Stockton  township,  the  grant  is  not  broad  enough  to  author- 
ize it  to  tvi  I  out  of  State  street  into  Fourth  street  and  River 
road  ;  and  this  is  aie  argument  principally  relied  upon  by  the 
counsel  of  the  traction  company.  An  examination  of  the  map 
and  the  proofs  show  that  River  road  was  originally  a  fork  of 
Federal  street  just  after  that  street  crosses  Cooper's  creek. 
In  the  first  half  of  the  century,  when  the  Federal  street 
bridge  was  the  only  one  across  Cooper's  creek,  and  the  Fed- 
eral and  Market  street  ferry  tlie  only  steam  ferry  between 
Philadelphia  and  Camden,  and  the  bulk  of  the  town  was  situ- 
at.^  on  those  streets,  the  River  road,  being,  as  it  was,  a  branch 
of  Federal  street,  formed  the  principal,  if  not  the  only,  thor- 
oughfare for  the  travel  between  Philadelphia  and  Camden  and 
the  towns  situate  to  its  north  line  along  the  east  bank  of  the 
river.  But  in  the  sixth  decade  the  Camden  &  Atlantic  Rail- 
road was  constructed,  with  its  terminus  at  Cooper's  point, 
two  thirds  of  a  mile  north  of  the  old  ferry  ternuDi ;  a  ferry 
was  established  from  tlience  to  Philadelphia,  connecting  with 
its  industrial  center  (P.  L.  18oG,  p.  30;  P.  L.  18G5,  p.  481) ;  a 
bridge  was  built  across  Coo])er's  creek  at  the  easterly  end  of 
State  street  (P.  L.  1856,  p.  157),  which  led  from  this  new  ferry 
eastward  to  tlie  creek,  and  extended  from  the  creek  eastward, 
striking  the  River  road  a])out  2,000  feet  northeasterly  of  Fed- 
eral street.  By  this  means  a  new  thoroughfare  was  opened 
from  the  northerly  parts  of  Philadelphia  and  Camden,  by  way 
of  State  street  and  the  River  road,  to  and  from  these  up  river 
towns.  It  seems  to  me  that  State  street  and  River  road 
together  form  a  thoroughfare  quite  as  marked  as  do  Federal 
street  and  River  road,  and  in  fact  it  is  one  of  the  routes  laid 
down  on  the  traction  company's  map  filed  with  the  secretary 

of  state. 

Now,  I  think  it  would  be  quite  too  narrow  a  construction 
of  the  act  of  1872  to  limit  it  to  one  continuous  and  direct 
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road  or  street  known  bv  one  name.  The  object  of  the  act  was 
to  promote  public  conTenieoee  and  trarel,  and  it  should  be  so 
construed  as  to  promote  that  object;  and  a  street  railway 
that  follows  such  lines  of  streets  as  are  the  princi;  al  channels 
of  traTel  best  fuldls  the  objects  of  its  organization. 

There  is  no  charm  in  a  name,  or  in  a  direct  cc  urse  without 
turu  or  fork.  If  State  street  extended  no  further  than  Fourth 
street,  and  that  street  extended  no  further  south  than  State 
street,  the  mere  fact  that  tLej  met  at  an  angle,  and  were 
kuowu  by  different  names  on  either  side  of  it,  would  not  pre- 
Tent  their  being,  in  eifect,  the  same  street ;  and  it  seems  to 
me  it  wouUl  be  quite  im(x>ssible,  in  such  case,  to  deny  that 
the  two  streets — forming,  as  they  would,  one  continuous 
route — would  fully  answer  the  description,  in  the  act  of  1^72, 
of  a  "public  road  or  higLway  extending  from  said  city  [Cam- 
den] into  the  county  of  CaniJen."  If  that  be  so,  then  I  do 
not  see  how  the  result  is  varied  bv  the  actual  extension  of 
State  street  east  of  River  road,  and  of  that  road  south  of  State 
street. 

It;  is  sugjrested  that  such  construction  would  result  in  giv- 
ing the  Camden  company  an  unlimited  right  covering  tiie 
whole  state.  It  is  a  sufficient  answer  to  this  arirument  to  sav 
that  it  is  not  here  and  now  necessary  to  determine  the  termi- 
nal limits  of  this  £rrant.  Probablv  the  count v  lines  would  be 
held  to  be  the  limit  Certiiinlv  the  fixing  of  such  a  limit  is 
more  readilv  inferred  from  the  lancrua^e  used  than  to  attenn^t 
to  fix  it  by  the  fortuitous  circumstances  of  an  angle  in  a  thor- 
oughfare or  the  change  of  a  name  in  a  street  It  is  probable 
that  the  legislature,  in  the  supplement  of  1872,  as  well  as  that 
of  18G8,  judged  it  wise  to  give  the  Camden  company  unlim- 
ited power  to  build  and  extend  its  roads  upon  such  streets 
and  thoroughfares,  as  well  within  the  city  as  without,  as,  in 
the  judgment  of  its  managers,  the  public  requirements  wouhl 
make  profitable.  The  legislature  left  the  choice  (^f  streets 
and  roads  and  the  time  of  construction  to  the  practical  test  of 
the  public  want 

These  considerations  seem  to  me  to  show  that  the  Camden 
company  had  prima facip,  and  as  against  the  public,  the  right 
to  lay  its  road  through  State  street  and  Fourth  street  in  the 
manner  it  was  doing  at  the  time  it  was  being  done,  unless  that 
ri<rht  has  been  abrid<:ed  by  some  recent  act  of  le^i.^lation. 

I  have  been  speaking,  so  far,  of  the  right  to  lay  a  railway  to 
be  propelled  by  horse  power.  The  right  to  use  electricity 
stands  upon  a  difierent  ground,  but  is  really  not  involved  in 
this  case,  because  the  Camden  company  was  not  engaged  in 
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the  erecting  of  poles  and  stringing  of  electric  wires  when  dis- 
turbed by  the  traction  company  and  the  township  authorities, 
but  was  engaged  in  building  a  railway  which  might  be  used 
for  cars  propelled  by  horse  power,  as,  in  fact,  that  part  of  it 
in  State  street  in  Stockton  township  was  then  being  pro- 
pelled ;  and  it  is  by  no  means  a  necessary  part  of  the  Cam- 
den company's  case  to  show  that  it  had  power  to  use  elec- 
tricity. If  it  had  the  right,  clearly,  to  lay  a  railway  track  in 
the  street,  it  is  entitled  to  the  protection  of  this  court. 

But  the  Camden  company  further  relies  upon  the  act  of 
April  5,  1878  (P.  L.  p.  338 ;  Supp.  Kevision,  p.  368,  §  26). 

That  act  provides  "that  any  corporation  hereto- 
*'fde  ^und"*"  ^^^®  organized  under  any  special  act  of  the  legisla- 
lujtof  1878.      ture  of  this  state,  and  empowered  to  lay  railroad 

tracks  and  operate  a  street  railway  company,  and 
the  time  limited  by  their  act  for  commencing  building  their 
railroad  has  not  expired,  shall  have  power,  by  and  with  the 
consent  of  three  fourths  of  the  stockholders,  to  extend  its 
tracks,  if  deemed  necessary  for  the  successful  transaction  of 
its  business,  in  any  county  and  into  any  county  adjoining  the 
one  in  which  said  company  was  authorized  and  empowered  to 
operate ;  provided,  the  consent  of  the  township  committee,  or 
board  of  aldermen,  or  common  council,  or  other  municipal 
authority  of  any  city,  town,  or  township,  or  any  other  corpo- 
ration, upon  the  streets  or  roads  of  which  it  is  proposed  to 
lay  such  tracks,  shall  first  have  been  had  and  obtained." 
(The  argument  founded  upon  the  continuity  and  identity  of  a 
particular  street  has  no  application  here.)  And,  with  regard 
to  the  use  of  electricity,  it  relies  upon  the  second  section  of 
the  act  of  Miirch  6,  1886  (P.  L.  p.  69 ;  Supp.  Revision,  p.  369, 
§  30),  which  provides  "  that  any  street  railroad  company  in 
this  state  may  use  electric  or  chemical  motors  or  grip  cables 
as  the  propelling  power  of  its  cars  instead  of  horses  ;  pro- 
vided, it  shall  first  obtain  the  consent  of  the  municipal  author- 
ities having  charge  of  the  public  highways  or  streets  on  which 
it  is  proposed  to  use  such  motors  or  grip  cables." 

With  that  view  it  applied  to,  and,  as  it  alleges,  obtained 
from  the  township  committee  of  Stockton  township  a  consent 
ill  writing  in  these  words  :  "  Whereas,  the  Camden  Horse 
Railroad  Company  has  made  application  for  the  permission 
of  *  the  inhabitants  of  the  township  of  Stockton,  in  the  county 
of  Camden,'  to  lay  and  operate  a  street  railroad  in  and  along 
the  roads,  streets,  and  highways  within  the  corporate  limits  of 
the  said  township,  and  to  erect  poles  and  run  wires  along  the 
same  for  the  purpose  of  conveying  and  supplying  electricity  to 
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motors  for  the  propulsion  of  street  cars,  which  permission  the 
said  corporation,  the  inhabitants  of  the  township  of  Stockton, 
is  willing  to  and  doth  hereby  grant,  now,  therefore,  be  it 
known  that  we,  the  nudersigned,  township  committee  of  the 
said  township,  do  hereby  certify  that  the  permission  has 
been,  and  is  hereby,  granted  to  the  Camden  Horse  Bailroad 
Company,  to  lay,  in  and  along  the  streets,  roads,  avennes,  and 
highways  of  the  township  of  Stockton,  in  the  connty  of  Cam- 
den, a  street  railroad,  and  to  erect  the  necessary  poles,  wires, 
and  lines  within  the  corporate  limits  of  '  the  inhabitants  of  the 
township  of  Stockton,  in  the  connty  of  Camden,'  for  the  pur- 
pose of  supplying  electricity  to  motors  for  the  propulsion  of 
street  cars ;  provided,  that  such  poles  shall  be  erected,  and 
such  lines  run,  under  direction  of  the  township  committee  of 
said  township :  and  provided,  further,  that  any  such  street, 
road,  avenue,  or  highway  in  which  said  road  be  laid  shall 
be  left  in  as  good  repair  and  condition  9s  before  the  laying 
thereof.  In  witness  whereof  we,  the  undersigned,  township 
committee  of  the  township  of  Stockton,  have  hereunto  sub- 
scribed our  names  this  twelfth  day  of  May  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-two.  Charles 
W.  Scott,  Harry  O.  Yennell,  Joseph  Whitaker,  Township 
Committee." 

That  this  certificate  was  duly  signed  by  the  three  srentle- 
men  then  composing  the  township  committee,  and  delivered 
to  the  Camden  company,  is  not  disputed. 

Three  objections  are  made  to  the  Camden  company's  claim 
under  this  general  act  of  1878  and  the  consent  of  the  town- 
ship committee  of  May  12,  1892 :  First,  that  the  Camden 
company  is  not  within  the  terms  of  the  act ;  second,  that  the 
act  is  unconstitutional ;  third,  that  the  consent  of  the  town- 
ship committee  was  not  the  result  of  an  official  meeting  of  the 
members  of  the  committee,  but  was  signed  by  each  in  the  ab- 
sence of  the  others,  and  so  is  void. 

The  first  two  objections  depend  upon  the  true  construction 
of  the  act  of  1878.  The  contention  of  the  traction  company  is 
that  the  words,  ''  and  the  time  limited  by  their  act  for  com- 
mencing building  their  railroad,"  are  words  of  affirmative  de- 
scription of  the  whole  class,  and  not  words  inserted  merely 
for  the  purpose  of  making  an  exception  from  that  class,  and 
that  no  corporation  could  come  within  its  description,  and  be 
entitled  to  its  benefit,  whose  charter  does  not  contain  a 
clause  limiting  the  time  for  commencing  the  building  of  its 
road. 

If  this  be  the  true  construction  of  the  act,  then  both  points 
1  (N.  B.)  A.  &  E.  R.  Ca8.~10 


146  STEEKT  BAILWAY8  \7(f.'I] 

Conitmetion  of  Charter    West  Jersey  Trac.  Co.  «.  Camden  H.  R.  Co. 

are,  in  my  judgment,  well  taken  ;  for  not  only  is  the  charter 
of  the  Camden  company  without  any  such  limitation,  but 
such  construction  convicts  the  legislature  of  having  adopted 
an  arbitrary,  artificial,  and  illusory  basis  of  classification, 
which  had  no  natural  relation  to  the  subject-matter  of  legis- 
lation. The  fact  that  a  street-railway  company's  charter  con- 
tains a  clause  limiting  the  time  of  commencing  its  construc- 
tion, and  that  such  time  has  not  expired,  does  not  give  such 
corporation  a  characteristic  which  entitles  it  to  be  dealt  with 
in  legislation  in  a  manner  different  from  railroads  whose 
charters  have  no  such  clause  of  limitation.  Such  classifica- 
tion would  be  vicious  under  the  tests  laid  down  by  Justice 
Depue  in  Rutgers  v.  New  Brunswick,  42  N.  J.  Law  51,  at  page 
64 ;  by  the  chief  justice  in  State  v.  Hammer,  42  N.  J.  Law  435, 
at  pages  440,  441 ;  and  by  Mr.  Justice  Scudder  in  Zeigler  v. 
Gaddis,  44  N.  J.  Law  363,  at  page  365. 

This  result,  of  itself,  is  sufficient  to  induce  one  to  challenge 
the  soundness  of  the  construction  which  leads  to  it.  For 
myself,  I  have  never  for  a  moment  felt  able  to  adopt  it.  The 
act  does  not  say  in  so  many  words  that  the  corporation  must 
have  such  a  clause  in  its  charter  in  order  to  bring  it  within  its 
provision.  Such  intent,  if  it  exists,  is  purely  a  matter  to  be 
inferred,  and  the  court  will  not  infer  that  such  is  its  meaning 
unless  forced  to  do  so,  when  the  effect  will  be  to  render  the 
act  unconstitutional.  If  another  construction  is  equally  or 
more  reasonable,  which  renders  the  act  constitutional,  it  will 
be  adopted. 

The  purpose  of  the  legislature  in  using  this  language  is  to 
me  quite  plain.  Numerous  charters  for  both  kinds  of  rail- 
roads had  been  passed  by  the  legislature  prior  to  the  consti- 
tutional amendments  of  1875,  many  of  which  contained  such 
limitations  as  to  time,  and  many  of  them  had  become  lapsed 
or  forfeited  by  a  neglect  to  commence  work  under  them,  and 
resort  was  had  to  various  devices  to  revive  such  charters.  It 
is  easy  to  understand  that  the  clause  here  in  question  was  in- 
serted into  this  act  in  order  to  prevent  its  being  used  to  re- 
vive any  such  lapsed  charter.  In  other  words,  it  was  intended 
as  a  clause  of  exception,  and  not  of  description,  and  should  be 
read  thus  :  "  And  the  time  limited  by  their  act,  if  it  contain 
such  limit,  has  not  expired."  By  inserting  these  words, 
which  are  clearly  understood,  the  classification  becomes 
proper  and  natural,  and  the  act  constitutional. 

The  third  objection  depends  upon  a  question  of  fact. 

As  to  the  question  of  fact :  The  proofs  show  that  no  record 
of  the  action  mentioned  in  this  certificate  of  consent  of  May 
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12, 1892,  was  entered  bj  the  clerk  of  the  township  in  the  book 
of  records  of  the  township  committee  ;  bnt  I  think 
this  is  inoonclnsive  and  insufficient  to  oTercome  CMMat^r 
the  prima  facie  evidence  of  the  instnunent  itself,  rJIU^^ 
since  the  committee  might  well  haye  met  and  de-  imm^  ^.— t^|_ 
liberated  npon,  and  decided  to  grant,  the  privilege 
in  question,  without  such  action  having  been  known  to  the 
town  clerk  or  recorded  by  him.     The  second  section  of  the 
act  of  April  21,  1876  (Bevision,  p.  1202 ;  Supp.  Revision,  p. 
1032),  provides  that  the  town  clerk  shall  attend  the  meetings 
of  the  committee,  keep  a  record  of  their  proceedings,  and  re- 
cord the  same  in  a  book.     But  the  act  does  not  declare  what 
shall  be  the  effect  of  his  failure  to  attend  or  to  make  such 
record,  or  that  his  record  shall  be  the  sole  evidence  of  the 
action  of  the  committee ;  and  I  think  such  failure  of  the  clerk 
cannot  affect  the  rights  of  parties  acting  on  the  faith  of  the 
committee's  action. 

It  is  further  proven  that  the  actual  signatures  to  this  paper 
were  made  by  the  several  members  of  the  committee,  each  in 
the  absence  of  the  other  two — in  other  words,  that  the  three 
were  not  together  when  they  signed  it;  aud  tbis  certitcateof 
was  relied  upon  as  conclusive  proof  on  the  point  in  cmmmi  u 
question.     But  I  do  not  so  understand  it.     The  p«»f«rv*ii*- 
committee  jnay  well  have  met  aud  determined  this  '*'* 
affair,  and  then,  after  they  had  separated,  and  on  a  later  occa- 
sion, have  signed  the  paper,  and  each  one  in  the  absence  of 
the  other  two.     The  joint  deliberation  and  decision  is  one 
thing,  and  the  signing  of  the  paper  manifesting  such  decision 
is  quite  another. 

The  proofs  further  show  that  this  application  was  made  to 
Mr.  Scott,  the  chairman  of  the  township  committee,  by  ex- 
Senator  Pferffer,  acting  as  the  friend  of  the  Camden  company, 
and  having  no  interest  in  the  affair  beyond  his  general  inter- 
est in  the  welfare  of  the  towuship,  and  that  upon  such  appli- 
cation he  presented  to  Mr.  Scott  a  consent  paper  framed  in 
language  which  differed  somewhat  from  the  one  afterwards 
signed  ;  that  Mr.  Scott,  after  keeping  the  paper  several  weeks, 
returned  it  to  Senator  Pfeiffer,  aud  stated  to  him,  in  substance, 
that  the  committee  would  not  sign  it  on  account  of  certain 
language  in  it,  but  intimated,  as  I  infer  from  the  evidence, 
that,  if  that  objectionable  language  were  eliminated,  it  would 
be  granted  ;  that  thereupon  Senator  Pfeiffer  returned  the  ob- 
jectionable paper  to  the  counsel  of  the  Camden  company,  who 
prepared  a  second  pa|>er.  in  duplicate,  in  accordance  with  the 
views  so  expressed  to  Senator  PfeiSer,  and  handed  both  to 
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Senator  Pfeiffer,  who  procured  the  signature  of  Mr. 
Whitaker,  one  of  the  committeemen,  to  one  of  them,  and 
then  handed  both  to  Mr.  Scott,  who,  after  having  the 
matter  under  consideration  for  a  fortnight  or  more,  signed 
and  handed  one  copy  to  Senator  Pfeiffer,  who  procured  the 
signature  of  the  third  committeeman  ;  and  that  the  other  copy 
was  either  previously  or  afterwards  signed  by  the  president 
of  the  Camden  company,  and  handed  to  Mr.  Scott.  Mr.  Scott 
swears  that  he  kept  that  cop^ — put  it  among  the  papers,  as 
he  supposed,  of  tne  township — but  that,  at  the  date  of  the 
hearing,  it  was  mislaid.  Neither  Mr.  Scott  nor  any  of  the 
members  of  the  committee  swear  that  the  committee  never 
met  and  consulted  and  decided  upon  the  granting  of  the 
license.  In  fact,  Mr.  Scott  was  the  only  mem  oer  of  the  town- 
ship  committee  of  1892  who  was  called  as  a  witness,  and  he 
was  not  questioned  on  that  subject. 

None  of  the  affidavits  annexed  to  the  pleadings  were  used 
on  the  final  hearing. 

Upon  these  proofs  I  am  not  satisfied  that  the  ordinary  pre- 
sumption of  fact  arising  from  the  deliberate  and  express  state- 
ment of  the  written  certificate  has  been  overcome  by  the  nega- 
tive evidence  offered  against  it,  and  I  feel  justified  in  finding, 
as  a  matter  of  fact,  that  there  was  joint  deliberation  and 
action  on  the  part  of  the  committee  in  the  premises. 

But  the  presumption  arising  in  this  case  is  greater  than  in 
ordinary  cases. 

These  three  committeemen  have  jointly  declared  in  the 
most  express  and  deliberate  manner,  in  writing,  that  the 
PresanptioA  permission  had  been  granted.  The  language  used 
Mtor^H-  is:  *'  We,  the  undersigned,  township  committee,  of 
isritroftowtt-  the  said  township,  do  hereby  certify  that  the  per- 
Biiip  neetug.    missiou  has  been,  and  is  hereby,  granted  to,"  etc. 

It  seems  plain  enough  that  the  maxim,  **  omnia  prceaumun- 
tur  rite  et  aolemniter  esse  acta  donee  prdbetur  in  contrarium^^* 
applies.  Mr.  Broom  (page  944)  says  that  ''  where  acts  are  of 
an  official  nature,  or  require  the  concurrence  of  official  per- 
sons, a  presumption  arises  in  favor  of  their  due  execution.  In 
these  cases  the  ordinary  rule  is  '  omnia^  "  etc. 

This  doctrine  was  illustrated  and  applied  by  the  court  of 
errors  and  appeals,  speaking  by  the  mouth  of  the  learned 
chief  justice,  in  Mayor,  etc.,  v.  State,  32  N.  J.  Law  453.  At 
page  458  he  uses  this  language  :  ''  Every  reasonable  intend- 
ment is  to  be  made  in  favor  of  the  conduct  of  those  who  are 
clothed  with  a  public  trust,  and  are  acting  in  the  line  of  their 
duty.     This  rule  is  thus  stated  by  Phillips  in  his  work  oa 
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Evidence  (yolume  1,  p.  450):  '  Where  acts  are  of  an  official 
nature,  or  require  the  concurrence  of  official  persons,  a  pre- 
sumption arises  in  favor  of  their  due  execution :  it  is  said  on 
such  occasions,  omnia  prcesumuntur  rite  actaJ*^ 

"  The  books  afford  numerous  instances  of  the  application  of 
this  principle.  In  Hartwell  v.  Boot,  19  Johns.  345,  the  court 
states  the  general  doctrine  of  the  law  in  these  words  :  '  The 
general  rule  is  that,  where  a  person  is  required  to  do  a  certain 
act,  the  omission  of  which  would  make  him  guilty  of  a  cul- 
pable  neglect  of  duty,  it  ought  to  be  intended  that  he  has  duly 
performed  it,  unless  the  contrary  be  shown.'  A  forcible  illus- 
tration of  the  scope  of  this  maxim  is  found  in  the  instance  of 
the  information  against  Lord  Halifax  for  refusing  to  deliver  up 
the  rolls  of  the  exchequer,  in  which  the  court  required  the 
prosecutor  to  prove  the  negative — that  he  did  not  deliver 
them  up.    Peake,  Ev.  5  ;  BulL  N.  P.  298. 

''  In  Jackson  v.  Shaffer,  11  Johns.  517,  land  was  sold  by  a 
sheriff,  and  a  deed  executed  by  him.  It  was  insisted  that  the 
sale  was  void  because  it  was  not  shown  that  there  was  a  pre- 
vious levy,  but  the  answer  made  by  the  court  to  this  argu- 
ment was  that  '  it  nowhere  appears  that  there  had  been  a  levy, 
and,  if  it  was  necessary,  they  would,  under  the  circumstances 
of  the  case,  presume  it  to  have  been  done,' " 

In  Downing  v.  Bugar,  21  Wend.  178,  the  question  was  as  to 
the  power  of  one  of  two  overseers  of  the  poor  to  act  alone  with- 
out the  authority  of  the  other  ;  and  Mr.  Justice  Gowen,  in  his 
opinion  (183-186),  says  :  "But,  admitting  that  it  were  neces- 
sary, they  should  act  jointly  throughout,  and  that,  should  one 
act  without  the  assent  of  the  other,  all  would  be  void,  the 
warrant  here  on  its  face  appears  to  be  regular.  It  recites  the 
application  as  being  made  W  both  ;  and,  it  being  the  duty  of 
the  acting  overseer  not  to  proceed  without  obtaining  the  other's 
consent,  I  think  "we  are  bound  strongly  to  presume  that  such 
consent  was  obtained.  It  cannot  be  necessary  that  both 
should  be  corporally  present.  *  *  *  It  being  the  duty  of  the 
overseers  to  act  jointly,  and  they  having  power  thus  to  act  by 
one  of  their  body  in  the  mere  execution  of  their  resolves,  and 
such,  too,  being  the  common  course  of  business,  which  is  con- 
venient and  many  times  absolutely  necessary,  a  very  strong 
intendment  arises,  when  one  comes  to  act  for  all,  that  he  has 
done  his  duty  by  conferring  with  his  companions,  and  obtain- 
ing the  requisite  power.  There  is  also  another  principle  on 
which  the  assent  of  the  other  overseer  should  be  presumed. 
The  case  was  a  fit  one  for  prosecution,  and  the  suit  beneficial 
to  the  town  represented  by  the  overseers.     It  has  been  often 
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held  that  any  of  the  principles  mentioned  authorize  a  pre- 
sumption that  the  party  charged  with  a  neglect  of  duty  pro- 
ceeded regularly.  This  presumption  prevails  till  the  contrary 
be  clearly  shown.  *  *  *  The  presumptions  of  which  I  have 
spoken,  especially  those  arising  from  official  duty,  are  very 
strong  ;  and  that  the  duty  was  not  performed  must  be  shown 
by  calling  those  whose  relation  to  tne  transaction  can  put  a 
direct  negative  upon  it,  unless  their  absence  be  accounted  for. 
This  was  distinctly  held  in  Williams  v.  East  India  Co.,  3  East 
192,  wherein  it  was  sought  to  charge  the  company  because 
their  officer  had  neglected  to  give  notice  to  the  plaintiff's  chief 
mate  that  certain  combustibles  laden  by  the  defendants  on 
board  the  plaintiff's  ship  were  of  such  a  character  as  to  en- 
danger its  safety.  The  court  presumed  that  the  defendant's 
officer  had  given  notice  ;  and,  the  chief  mate  being  dead,  it 
was  held  essential  to  produce  the  officer  himself  who  delivered 
the  materials,  for  want  of  which  the  plaintiff  was  nonsuited. 
Proof  by  the  captain  and  second  mate  that  they  had  no  notice 
was  held  to  be  merely  circumstantial,  and  therefore  insuffi- 
cient." 

In  Den  v.  Gaston,  25  N.  J.  Law,  615,  the  question  was  as  to 
whether  an  execution  against  lands  had  been  recorded  before 
delivery  to  the  sheriff.  The  certificate  indorsed  on  the  writ 
showed  that  it  was  so  recorded,  but  the  clerk  swore  that  he 
had  a  practice  of  not  recording  such  writs  until  after  their  re- 
turn by  the  sheriff,  and  said:  "I  consider  the  certificate  on 
the  execution  no  certain  evidence  that  it  was  recorded  on  that 
day.  I  would  not  be  willing  to  swear  that  the  execution  was 
recorded  before  it  went  into  the  hands  of  the  sheriff."  The 
trial  judge  charged  the  jury  that  the  clerk's  certificate  was 
prima  facie  evidence  of  proper  recording,  and  threw  the 
burden  on  the  other  side  of  proving  the  contrary,  and  that 
the  clerk's  evidence  of  his  loose  practice  and  uncertainty  was 
not  sufficient  to  overcome  such  presumption.  This  charge 
was  sustained  by  the  court  of  errors  and  appeals,  which, 
speaking  by  the  mouth  of  Mr.  Justice  Elmer,  at  page  620, 
says:  "The  law  makes  the  recording  of  the  execution  before 
it  "was  put  into  the  hands  of  the  sheriff  the  official  duty  of 
the  clerk,  and  the  case,  therefore,  comes  within  the  presump- 
tion, *  omnia  rite  esse  acta,'  *  *  *  The  mere  statement  of  the 
officer  that  he  sometimes  put  the  writ  in  the  sheriff's  hands 
before  he  recorded  it,  and  could  not  swear  that  he  recorded 
this  writ  before  doing  so,  was  not  sufficient  to  overcome  the 
evidence  of  the  certificate  itself.    The  danger  of  allowing  ti- 
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ties  to  be  thus  invalidated  is  too  obvioas  to  require  com- 
ment." 

Now,  upon  the  theory  of  the  counsel  of  the  township  and 
the  traction  company,  an  actual  deliberate  meeting  of  the 
three  members  of  the  committee  was  necessary  before  they 
were  justified  in  signing  the  certificate  which  they  have 
signed.  To  charge  that  they  did  not  have  such  meeting  is  to 
charge  that  they  have  been  guilty  of  a  culpable  neglect  of 
duty.  Hence,  according  to  these  authorities,  it  must  be  pre- 
sumed that  the  meeting  was  actually  had,  until  the  contrary 
is  proven.  As  before  remarked,  such  joint  deliberation  may 
well  have  been  had  by  the  three  members  of  the  committee 
between  the  occasion  of  the  refusal  of  Mr.  Scott,  as  chair- 
man of  the  committee,  to  sign  the  first  paper  offered  to  him 
by  Senator  Pfeiffer,  and  the  occasion  of  the  presentation  of 
the  second  paper.  Mr.  Scott,  though  now  taking  active  sides 
with  the  traction  company,  swears  that  the  license  of  the 
Camden  company  was  given  in  good  faith  as  a  binding  trans- 
action. It  was  acted  upon  by  the  Camden  company  in  good 
faith  and  full  reliance  upon  its  validity  in  extending  its  Fed- 
eral street  line  to  Merchantville  in  1892,  in  preparing — pur- 
chasing materials — to  extend  its  State  street  line  into  the  ter- 
ritory now  in  dispute,  and  in  actually  extending  it  from  Fifth 
street  in  Camden,  along  State  street,  to  Fourth  street  in 
Stockton  township,  in  1893,  and  in  commencing  to  buOd  it 
along  Fourth  street,  without  a  single  objection  or  protest 
from  any  person  representing  the  township  prior  to  tho  12th 
day  of"  August. 

It  is  entirely  clear  that  the  first  intimation  that  was  ever 
given  to  the  Camden  company  of  the  alleged  infirmity  now  in 
question  was  contained  in  the  answer  of  the  traction  com- 
pany presented  to  the  court  on  the  5th  of  September.  There 
IS  nothing  in  the  case  to  indicate  that  it  had  notice  of  the  fact 
that  the  signing  of  the  license  was  not  the  simultaneous  act 
%t  the  three  committeemen.  Senator  Pfeiffer,  who  was  cog- 
nizant of  this  fact,  was  not  the  employe  or  agent  of  the  com- 
pany. He  acted  merely  as  its  friend,  as  well  as  a  citizen 
interested  in  having  the  extension  made.  Notice  to  him  was 
not  notice  to  the  company.  And  it  is  equally  apparent  that 
the  assertion  of  this  defect  is  an  afterthought  suggested  by 
the  counsel  of  the  traction  company. 

The  objection,  in  itself,  is  of  an  extremely  thin,  unsubstan- 
tial, and  technical  character ;  for,  granted  that  there  was  no 
actual  joint  deliberation,  still  there  is  not  the  least  reason  to 
believe  that  an  actual  meeting  and  joint  deliberation  would 
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have  produced  a  different  result.  For  consider  the  situation. 
There  was,  as  already  shown,  two  main  thoroughfares  leading 
from  the  several  ferry  termini  through  the  city  and  into  the 
township  of  Stockton,  and  both,  within  the  city  limits,  were 
in  the  occupation  of  the  Camden  company.  At  that  time  no 
other  company  either  proposed  or  was  in  a  situation  to 
undertake  the  construction  of  railway  lines  through  those 
thorougfares  in  Stockton  township.  The  Camden  company  was 
the  only  company  that  could  give  the  inhabitants  of  the  town- 
ship the  accommodation  for  street  travel  which  they  desired. 
The  trolley  system  had  but  recently  come  into  practical  use. 
The  Camden  company  had  applied  it  to  its  Market  street 
line,  and  now  proposed  to  extend  that  line  to  Merchantville, 
and  also  to  equip  their  State  street  line  with  electricity,  and 
to  extend  it  through  State  and  Fourth  streets  in  Stockton 
township.  There  could  be  no  doubt  of  the  public  desire  for 
this  extension,  and  that  the  committee,  in  excess  of  a  sound 
discretion,  ought  to,  and  would,  have  granted  it  upon  full 
consideration  and  deliberation,  sitting  as  a  body.  The  proof 
is  that  it  was  a  matter  that  had  been  discussed  by  the  inhab- 
itants for  several  years.  The  permission,  as  expressed  in  the 
paper  signed,  reserved  a  supervisory  power  in  the  committee, 
which  fully  protected  the  township,  it  is  true  the  permission 
was  general  to  all  streets,  but  it  was  manifest  that  the  two 
thoroughfares  already  mentioned  were  those  which  would  be 
occupied. 

Taking  into  consideration,  then,  the  ease  with  which  the 
untruth  of  the  assertion  contained  in  the  paper  could  have 
been  proven  by  questions  put  to  one  or  all  of  the  members  of 
the  committee,  and  the  failure  of  the  party  upon  whom  the 
burden  of  proving  such  negative  rested  to  put  questions  in  the 
case  of  this  paper,  although  they  were  actually  put  in  the 
case  of  the  alleged  approval  of  the  profile  map  of  the  street 
(hereafter  to  be  referred  to),  and  considering  the  unsubstan- 
tial character  of  the  objection,  and  that  the  paper  has  been 
acted  upon  with  the  full  knowledge  of  the  township  authori- 
ties, and  before  any  objection  made,  to  such  an  extent  as  to 
render  it  highly  inequitable  to  permit  them  at  this  day  to  re- 
pudiate it,  I  feel  constrained  to  find,  as  a  fact,  that  it  was  the 
result  of  a  deliberate  meeting  of  the  three  committeemen, 
and  therefore  binding  on  the  township. 

Besides,  a  strong  argument  may  be  made  in  favor  of  the 
position  that  when  a  representation  in  writing,  like  this,  has 
been  made  by  officers  like  a  township  committee,  who  are 
general  agents  of  the  municipality,  and  has  been  acted  upon 
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to  the  extent  to  which  this  bad  been  acted  upon  up  to  the  5th 
of  September,  it  is  too  late  for  the  municipality  to  show  that 
the  essential  facts  therein  stated  are  not  true.  The  case 
seems  in  many,  if  not  most,  of  its  features,  to  be  analogous 
to  those  where  municipalities  have  been  held  to  be  estopped 
from  setting  up  a  want  of  certain  essential  prerequisites  to 
their  liability  upon  municipal  moneyed  securities.  See  Dill. 
Mun.  Corp.  (4th  ed.)  §§  620-540,  and  cases  cited ;  2  Daniel, 
Neg.  Inst.  §§  1537,  1545,  1550,  and  cases  cited.  Also,  see 
Curmen  v.  Mayor,  79  N.  Y.  511.  At  page  514  the  court  of  ap- 
peals of  New  York  says :  "  A  fact  once  admitted  by  a  corpora- 
tion through  its  officer,  duly  and  properly  acting  within  the 
scope  of  his  authority,  is  evidence  against  it,  and  cannot  be 
withdrawn  to  the  prejudice  of  any  one  who,  in  reliance  upon 
it,  has  changed  his  situation  in  respect  to  the  matter  affected 
thereby.  In  such  a  case  the  doctrine  of  estoppel  applies  to  a 
corporation  as  well  as  to  an  individual."  And  this  was  reit- 
erated by  the  same  court  in  O'Leary  v.  Board,  93  N.  Y.  1,  at 
page  5. 

Again,  the  element  of  acquiescence  is  found  here.  The 
Camden  company  proceeded  openly  with  its  work.  The 
township  authorities  had  knowledge  of  it,  and  were  called 
upon  by  officers  of  the  company,  as  soon  as  work  was  com- 
menced in  the  township,  to  supervise  the  laying  of  the  track 
in  State  street.  The  Camden  company  employed  an  engineer 
to  make  a  profile  or  grade  map  of  Fourth  street,  and  submit 
it  to  the  committee  for  approval.  This  was  done,  and  the 
proposed  grade  approved,  in  the  latter  part  of  July.  The  evi- 
dence satisfies  me  that  the  committee  knew  that  this  map  was 
prepared  by  and  in  the  interest  of  the  Camden  company,  and 
for  use  in  laying  its  tracks,  although  this  is  denied  by  two 
members  of  the  committee.  On  the  27th  of  July,  while  this 
profile  map  was  in  the  hands  of  Mr.  Scott,  the  chairman  of 
the  committee,  he  wrote  to  the  engineer  who  had  prepared  it, 
that  "  the  township  committee  have  approved  of  the  grade 
laid  out  on  the  map  presented."  The  engineer  thereupon 
called  on  Mr.  Scott,  and  upon  inspection  found  that  the  com- 
mittee had  not  signified  their  approval  in  writing  on  the  map, 
and  left  it  with  Mr.  Scott  for  tliat  purpose ;  and  he  at  cnce 
procured  the  signatures  of  the  other  two  members,  affixed 
his  own  signature  to  it,  and  subsequently  handed  it  to  the  en- 
gineer. The  work  of  laying  the  track  on  Fourth  street  was 
commenced  at  once.  Yet,  as  before  observed,  with  all  this 
knowledge  of  the  proceedings  of  tke  company  the  township 
authorities  made  no  objection  until  the  12th  of  August,  and 
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then  did  not  point  out  this  alleged  defect  in  the  license  of 
May  12,  1892.  Such  acquiescence  has  always  been  held  en- 
titled to  weight  in  cases  of  this  kind.  Daniel,  Neg.  Inst.  § 
1545 ;  O'Leary  v.  Board,  supra;  Dill.  Mun.  Corp.  (4th  ed.)  § 
463  (§  385  of  the  old  edition. 

In  Attorney-General  v,  Bailroad  Co.,  24  N.  J.  Eq.  49,  at 
page  59,  Chancellor  Runyon,  says :  "  The  public,  as  repre- 
sented by  the  attorney -general,  stands  in  no  better  position 
than  the  relators,  and  are  bound  by  the  like  rules,  though  a 
stronger  case  of  delay  is  required  to  affect  those  who  assert  a 
public  right  than  where  a  private  right  alone  is  in  dispute. 
Delay,  even  in  such  cases,  is  not  to  be  without  effect," — citing 
Attorney-General  v.  Gas  Consumers*  Co.,  5  De  Gex,  M.  &  G. 
304.  At  page  311  of  that  case  Lord  Justice  Knight  Bruce 
says:  "The  question  of  public  right  remains;  and  though 
a  stronger  case  of  delay  is  probably  required  to  affect 
those  who  assert  a  public  right  than  where  a  private  right  is 
alone  in  dispute,  yet  I  cannot  agree  that  delay,  even  in  such  a 
case,  is  to  be  without  effect.  I  think  it  a  circumstance  to  be 
attended  to.  Now,  as  far  as  the  public  right  is  concerned, 
there  has  been  no  suit  whatever,  except  the  present,  which 
w^as  instituted  more  than  half  a  year  after  the  intention  to  do. 
these  acts  had  become  notorious." 

And  again,  at  page  324,  Lord  Justice  Turner  says :  "  That 
delay  will  affect  the  attorney-general  as  much  as  a  private  in- 
dividual I  am  not  prepared  to  say ;  but,  in  my  opinion,  it  is  a 
circumstances  to  be  considered  in  determining  the  question 
whether  this  court  shall  interfere,  although  the  application  to 
the  court  is  on  behalf  of  the  attorney  general ;  and  I  ground 
myself  in  that  opinion  upon  what  fell  from  Lord  Eldon  in  the 
case  of  Attorney-General  v.  Johnson  [2  Wils.  87].  In  that 
case  Lord  Eldon  distinctly  states  his  opinion  to  be  that  delay 
is  to  be  considered  in  determining  a  question  of  injunction, 
though  the  application  may  be  by  the  attorney-general  on  be- 
half of  the  public.  I  think,  therefore,  that  this  case  fails,  so 
far  as  the  public  are  concerned." 

If  the  township  intended  ever  to  dispute  the  binding  author- 
ity of  this  document,  it  should  have  given  notice  as  soon  as  it 
saw  the  railway  company  commencing  to  act  upon  it,  and 
should  have  brought  suit  directly  for  the  purpose  of  having 
its  validity  tested. 

My  conclusion  is  that  the  so-called  "license"  or  "permis- 
sion" of  May  12,  1892,  was  and  is,  under  the  circumstances, 
for  present  purposes  valid  and  binding  on  the  township. 

It  follows  that  whether  the  Camden  company  relies  upon 
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the  supplement  to  its  charter  of  1872,  or  upon  the  general  act 
of  1878,  its  right  is  established  as  against  the  township,  un- 
less it  is  affected  by  some  subsequent  legislation  or  act  of 
revocation  by  the  officers  of  the  township. 

The  act  of  March  9, 1893  (P.  L.  p.  144),  is,  I  think,  sufficient 
to  destroy  such  right,  so  far  as  it  rests  alone  upon  the  sup- 
plement of  1872,  without  the  aid  of  the  consent.  I  am  unable 
!|o  accede  to  the  contention  of  counsel  for  the  Camden  company 
that  this  act  of  March  9, 1893,  did  not  apply  to  townships.  I 
think  the  language  broad  enough  to  include  them ;  but  the 
question  is  unimportant  in  view  of  my  conclusion  that  the  con- 
sent of  May  12,  1892,  ia  Talid  and  binding  against  the  town- 
ship. 

There  remains  to  be  considered  the  effect  of  the  act  of  March 
14,  1893  (P.  L.  p.  302),  under  which  the  traction  company  was 
organized.     The  sixth  section  of  that  act  (P.  L.  p.  ^ 

SOiS)  provides:  "That  whenever  any  corporation  i«^,uuTei«. 
created  under  this  act  desires  to  extend  any  exist-  umt  u  n^Mi 
ing  railway  or  to  bmld  any  new  line  of  railway,  in  •»•■"■«  tkax^ 
the  exercise  of  powers  conferred  by  this  act,  such  *'™' 
corporation  shall,  before  beginning  the  construction  of  such 
extension  or  new  line,  file  in  the  office  of  the  secretary  of  state 
a  description  of  the  route  of  such  extension  or  new  line, 
showing  the  termini  of  such  extension  or  new  line,  together 
with  a  map  exhibiting  the  same,  with  the  courses  and  dis- 
tances thereof,  and  upon  filing  such  description  and  map 
such  corporation  shall  thereby  secure  the  exclusive  right  to 
build  such  extension  or  new  line  for  a  period  of  six  months, 
and  thereafter  for  the  additional  period  of  two  years,  if  within 
said  six  months  such  corporation  shall  have  begun  in  good 
faith  to  construct  such  extension  or  new  line,  and  shall  have 
diligently  pursued  such  construction  to  the  completion  of  such 
extension  or  new  line  within  the  period  of  the  two  years  and 
six  months  aforesaid,  to  be  computed  from  the  day  of  the 
filing  of  such  description  and  map ;  provided,  however,  that 
such  corporation  shall  have  obtained  the  consent  of  the  board 
of  aldermen,  common  council,  or  the  body  having  control  of 
streets  and  highways,  or  other  governing  body  of  any  city, 
town,  village,  township,  or  county  as  to  the  location  of  the 
route  of  such  extension  or  new  line." 

The  traction  company  was  organized  on  May  13,  1893,  and 
six  routes  of  proposed  railways  with  map,  were  filed,  by  it  on 
the  same  dav,  one  of  which  covered  State  street  and  Fourth 
street  in  Stockton  township.  On  the  1st  of  June  the  traction 
company  presented  its  petition  to  the  township  committee. 
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setting  out  its  organization,  and  desire  to  construct  and  oper- 
ate railways  in  Stockton  township,  as  described,  including 
State  and  Fourth  streets,  and  asking  permission  of  the  com- 
mittee for  that  purpose.  Notice  of  this  application  was  duly 
published  as  directed  by  the  seventh  section  of  the  traction 
company  act,  fixing  the  hearing  for  June  19th,  at  an  hour  and 
place  named.  On  that  day  the  committee  met  and  adopted  a 
resolution  granting  the  permission  asked.  This  resolution 
also  contained  the  following  clause :  "  And,  further,  that  all 
consents  and  permissions  to  locate,  build,  and  operate  railways 
and  the  tracks  thereof  inconsistent  with  this  resolution,  order, 
and  consent,  to  the  extent  of  such  inconsistency,  be,  and  the 
same  are  hereby,  annulled,  revoked,  and  repealed."  The 
published  notice  of  this  action  was  as  follows : 

"  Notice.  Notice  is  hereby  given  to  all  parties  interested 
that  the  township  committee  of  Stockton  township,  in  the 
county  of  Camden,  will  on  Monday,  in  the  nineteeth  day  of 
June,  1893,  at  2  o'clock  in  the  afternoon,  at  Wright's  Hall, 
Stockton  township,  to  consider  the  petition  and  application 
of  the  West  Jersey  Traction  Company  for  the  location  of  the 
tracks  of  its  lines  of  its  railway  in  the  township  of  Stockton, 
conformable  to  the  routes  designated  in  the  description  of  the 
routes  of  said  lines,  and  the  maps  exhibiting  the  same,  filed 
in  the  office  of  the  secretary  of  state. 

"  Dated  June  1st,  1893. 

"  By  order  of  the  township  committee." 

No  notice  of  the  proposed  ^ction  of  the  committee  was  given 
to  the  Camden  company  other  than  the  publication  in  a  news- 
paper of  this  notice.  A  copy  of  this  resolution  was  appended 
to  the  bill  of  the  traction  compaDy,  filed  June  21st.  How  soon 
thereafter  it  was  served  on  the  Camden  company  does  not  ap- 
pear,— probably  within  three  days.  At  that  time  the  Camden 
company  had  finished  the  extension  of  its  track  from  Sixth 
street  in  Camden  city  to  Cooper's  creek,  and,  as  already  ob- 
served, was  actually  engaged  in  laying  their  track  in  State 
street  ifi  Stockton  township. 

Neither  of  the  counsel  who  argued  against  the  Camden  com- 
pany placed  any  reliance  upon  the  clause  of  revocation  in  the 
resolution  of  June  19th  to  affect  the  rights  of  that  company. 
Such  revocation  could  have  no  effect,  for  two  reasons  :  First, 
the  Camden  company  was  entitled  to  be  heard  before  any  such 
action  could  be  taken  affecting  its  rights,  already  acquired  and 
acted  upon  as  they  had  been  ;  and,  second,  the  permission  had 
been  so  far  acted  on  as  to  render  it  inequitable  to  withdraw  it, 
even  if  it  be  conceded  that  the  power  to  revoke  existed. 


r 


^r1  Cm?^']  STBBET  BAILWAY8  157 

West  Jersey  Trac.  Co.  •.  Camden  H.R.  Co.    ^lli^ilrcS!?^ 

With  regard  to  the  e£Eect  of  the  proceedings  of  the  traction 
company  and  the  permission  granted  to  it,  the  point  was  made 
oy  one  of  its  counsel  that  the  result  was  a  resumption  by  the 
legislature  of  the  previous  grant,  if  any,  to  the  Camden  com- 
pany. But  when,  later  on  in  the  course  of  the  argument,  I 
put  the  question  directly  to  the  senior  counsel  of  the  traction 
company,  whether  he  claimed  that  either  the  legislation  and 
proceedings  of  the  township  committee,  under  which  his  com- 

Eany  claimed,  or  the  express  revocation  by  that  committee,  or 
oth  combined,  had  the  effect  of  divesting  the  right  of  the 
Camden  company  in  the  loctis  in  qvo^  provided  that  right  had 
vested  under  the  consent  of  May  12,  1892,  he  replied  deliber- 
ately, bat  promptly,  "  No,*'  and  confined  his  argument,  as 
against  the  right  of  that  company — First,  to  the  construction 
of  the  supplement  to  its  charter  of  1872  ;  second,  to  the  con- 
struction of  the  act  of  1878 ;  and,  third,  to  the  alleged  defect 
in  the  license  of  May  12, 1892. 

Notwithstanding  this  frank  declaration  of  counsel,  I  have 
given  some  consideration  to  the  question  of  the  effect  upon 
the  Camden  company's  rights  of  the  general  traction  act  and 
the  proceedings  under  it. 

The  power  of  the  legislature  to  repeal  the  charter  of  the 
Camden  company  to  the  extent  of  resuming,  either  in  whole 
or  part,  the  franchise  given  by  it,  is  undisputed,  but  in  so  doing 
it  cannot  divest  property  or  other  vested  rights  without  pro- 
viding for  compensation. 

From  the  numerous  authorities  on  this  subject  I  cite  the 
following :  Coast  Line  B.  Co.  v.  Savannah,  etc.,  30  Fed.  646 ; 
Chicago  V.  Sheldon,  9  Wall.  50  ;  Com.  v.  Essex  Co.,  13  Gray, 
239 ;  Sinking  Fund  Cases,  99  U.  S.  700 ;  Bailroad  Tax  Cases, 
13  Fed.  723 ;  Cape  May,  etc.,  R  Co.  v.  City  of  Cape  May,  35 
N.  J.  Eq.  419 ;  Paterson  &  P.  H.  B.  Co.  v.  Mayor,  etc.,  of 
Paterson,  24  N.  J.  Eq.  158,  at  page  168 ;  Hudson  Tel.  Co.  v. 
Mayor,  etc.,  of  Jersey  City,  49  N.  J.  Law,  303,  8  Atl.  123 ; 
Trenton  Horse  B.  Co.  v.  Lihabitants  of  Trenton,  53  N.  J.  Law 
132,  20  AtL  1076 ;  In  re  City  of  Buffalo,  68  N.  T.  167 ;  People 
V.  O'Brien,  111  N.  Y.  1, 18  N.  E.  692. 

The  principle  is  thus  stated  by  Mr.  Justice  Field  in  the 
Bailroad  Tax  Cases,  13  Fed.  723 :  "  Upon  the  reserved  power 
to  amend,  alter,  or  repeal  the  laws  under  which  private  cor- 
porations are  formed,  the  state  cannot  exercise  a  control  over 
the  property  of  a  corporation,  except  such  as  may  be  exercised 
through  control  over  its  franchise,  and  other  like  property  of 
natural  persons  engs^ed  in  similar  business.  It  cannot  divest 
property  or  rights  wnich  have  become  vested." 
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Two  of  the  cases  cited — Coast  Line  R.  Co.  v.  Savannah,  and 
People  V.  O'Brien — are  valuable,  because  in  each  the  right  of 
corporate  existence,  and  to  lay  and  operate  street  railways  in 
certain  localities,  came,  as  here,  from  the  state,  while  in  both 
the  right  to  use  particular  streets  was,  as  here,  subject  to  the 
consent  of  the  proper  municipal  authorities,  and  in  both  cases 
there  was  a  reserved  right  in  the  state  to  repeal.  In  Coast 
Line,  etc..  R.  Co.  v.  Mayor,  etc.,  30  Fed.  646,  at  page  650,  the 
learned  judge  says :  "  The  reservation  of  the  power  of  the 
state  to  withdraw  the  franchise  of  this  railroad  cannot  be 
disputed,  and  that  reservation  affects  the  entire  relation  be- 
tween the  state  and  the  corporation,  and  places  under  legisla- 
tive control  all  rights,  privileges,  and  immunities  *  derived 
by  its  charter  directly  from  the  state.'  Tomlinson  v.  Jessup, 
15  Wall.  458.  But  rights  and  interests  acquired  by  the  com- 
pany, not  constituting  a  part  of  the  contract  of  incorporation, 
stand  upon  a  different  footing.  Railroad  Co.  v,  Maine,  96 
U.  S.  511.  It  is  competent  for  the  state,  in  the  exercise  of  its 
reserved  power  (Code,  1682),  to  alter  the  act  incorporating  the 
company  in  all  particulars  constituting  the  grant  to  it  of  cor- 
porate rights,  privileges,  and  immunities.  These  flow  from 
the  state,  and  should  properly  be  kept  under  its  control.  But 
where  the  corporation  has,  by  contract  or  otherwise,  acquired 
vested  rights,  it  is  not  competent  for  the  legislature  to  take 
them  away.  The  state  cannot  undo  what  has  already  been 
made.  All  such  rights  of  the  corporation,  legally  acquired, 
are  equally  beyond  legislative  interferences." 

The  whole  subject  was  discussed  at  great  length,  and  fully 
considered  upon  a  complete  collection  of  all  the  authorities, 
by  the  court  of  appeals  of  New  York  in  People  v.  O'Brien 
(the  Broadway  Railway  Case),  111  N.  T.  1,  18  N.  E.  692.  The 
Broadway  Railway  Company  was  organized  under  a  general 
law  of  New  York  authorizing  such  organization,  and  had  ac- 
quired from  the  municipality,  by  a  formal  and  lawful  consent 
of  the  common  council,  the  right  to  construct  and  operate  a 
surface  street  railway  on  Broadway  (pages  30-32,  111  N.  Y., 
and  page  692,  18  N.  E.),  and  had  constructed  a  road  under  it. 
The  following  year  the  legislature,  by  an  act  for  that  purpose, 
dissolved  the  corporation,  and  directed  the  attorney-general 
to  take  proceedings  to  wind  it  up.  The  great  question  liti- 
gated was  (bottom  of  page  34,  111  N.  Y.,  and  page  692,  18 
N.  E.)  "  whether  the  franchise  to  maintain  tracks  and  run  cars 
on  Broadway  survived  the  dissolution  of  the  corporation,'*  in 
the  face  of  a  power  reserved  to  the  state  to  terminate  the  life 
of  all  corporations.     After  a  full  consideration  of  the  nature 
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of  the  right  granted  to  the  railroad  company,  and  the  power 
of  the  state  in  the  premises,  it  was  held,  by  a  nnanimoas 
coorty  that  the  franchise  to  maintain  and  operate  the  railroad 
was  not  divested  or  terminated,  bnt  still  existed  in  the  mort- 
gagee and  stockholders  of  the  company. 

If  we  grant,  for  argument's  sake,  that  the  line  of  cases  jnst 
referred  to  fails  short,  after  all,  of  denying  the  power  of  the 
legislature,  under  the  reserved  power  to  repeal,  etc,  to  revoke 
and  resume  a  grant  of  a  franchise,  after  such  grant  has  been 
acted  upon  in  the  way  of  spending  money,  etc.,  they  still  do 
manifest,  in  the  most  striking  manner,  the  injustice  of  that 
sort  of  legislation,  and  fully  warrant  the  judicial  department 
of  the  government  in  declming  to  impute  such  an  intenllon 
to  the  legislature,  except  where  it  has  used  the  plainest  and 
most  explicit  language  showing  such  intent. 

I  will  not  say  that  mere  inconsistency  of  a  later  with  an 
earlier  statute  may  not  in  some  cases,  as  in  State  i\  Blake,  35 
N.  J.  Law,  214,  be  sufScieut  to  show  such  intent ;  but  the  dis- 
position of  the  court  will  be  to  recoceile  the  supposed  con- 
flict, and  it  will  not  find  a  revocation  and  repealer  by  impli- 
cation  where  another  construction  is  fairly  reasonable. 

The  act  of  March  14, 1893,  does  not  attempt  to  resume  any 
previously  granted  franchise,  to  repeal  any  charter,  or  in 
any  wnse  to  interfere  with  the  chartered  rights  of  any  cor- 
poration already  existing.  There  is  not  in  it  a  word  indi- 
cating an  intention  to  interfere  with  any  vested 
rights,  or  tc  stop  any  enterprise  in  course  of  ictotMarek 
execution.  Such  intent  will  not  be  inferred  un-  **.  i8»»- 
less  plainly  declared.  The  fifth  section  declares 
it  to  be  the  duty  of  a  company  organized  under  the  act,  which 
"  shall  enter  upon  any  railway  for  the  purpose  of  operating 
the  same,"  to  file  a  certain  certificate  with  the  secretarv  of 
state  ;  but  manifestly  this  enteriog  upon  another  railway  re- 
fers to  an  entry  by  consent.  The  sixteenth  section  autlior- 
izes  a  company  organized  under  the  act  to  lease  the  proi)erty 
or  franchises  of  another  company  owning  and  operating  a 
street  railway,  and  provides  for  condemning  the  stock  of  any 
dissentient  stockholders  in  such  company,  but  it  declares 
that  "  all  privileges  and  immunities  of  such  lessor  corpora- 
tion shall  be  preserved  unimpaired,  to  the  same  extent  as  if 
such  lease  had  not  been  made."  The  last  section  does,  in- 
deed, declare  that  all  acts  and  parts  of  acts  inconsistent  with 
this  act,  to  the  extent  of  such  inconsistencies,  are  repealed ; 
but  such  repealer  cannot  be  construed  to  repeal  all  street 
railway  charters  or  to  interfere  with  vested  rights.     To  hold 
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otherwise  would  enable  a  company  organized  ander  the  act 
to  destroy  the  chartered  rights  of  any  street  railroad  in  the 
state  by  simply  adopting  and  filing  a  ]ine  covering  the  old 
road,  and  procuring  the  consent  of  the  municipal  authority 
to  build  it. 

The  insertion,  in  the  sixteenth  section  of  the  act,  of  the 
provision  for  the  condemnation  of  the  shares  of  any  dissen- 
tient stockholders  in  any  old  railroad  corporation  which 
might  lease  its  line  to  a  new  company  organized  under  the 
act  of  1893,  and  the  absence  of  any  provision  for  compensa- 
tion for  any  franchise  which  might  be  wholly  or  partially 
destroyed  by  the  operation  of  a  new  road  organized  under 
that  act,  indicates  strongly,  to  my  mind,  that  the  legislature 
did  not  intend  that  anything  in  the  act  should  be  so  con- 
strued as  to  destroy  any  such  rights. 

Upon  this  part  of  the  case,  the  only  circumstance  which,  in 
my  mind,  raises   the   least   hesitation,  is   the  fact  that   the 
license  of  May  12,  1892,  granted  by  the  township  committee 
to  the  Camden  company,  does  not  nx   any  par- 
Kiyhuof  rirai  ticular  rou.tc  ;  and  it  may  be  urged  that  to  give  it 
companiM.       the  sanctity  resulting  logically  from  the  principles 
above  laid   down   would   result  in  excluding  the 
new  company  entirely  from  Stockton  township.'   But  to  go 
to  that  extent  would,  in  my  judgment,  be  leaving  the  footing 
of  common  sense.     The  license  itself  is  not  capable  of  such 
construction,  but    must    be    confined   to   what  was   reason- 
ably within  the  contemplation  of  the  parties ;  and  I  think  it 
should  be  confined  to  giving  an  exclusive  right  to  the  licensee, 
the  Camden  company,  to  such  route  or  routes,  and 
or  lieeaie.        ^  such  Only,  as  it  had  m  contemplation  to   oc- 
cupy, and  had  made  preparations  to  occupy,  and 
was  in  good  faith  proceeding  to  occupy,  with  reasonable 
speed  and  diligence,  at  the  time  that  the  right  of  the  traction 
company  accrued,  and  that  was  on  the  19th  day  of  June, 
1893. 

The  evidence  in  this  case  clearly  shows  that  the  Camden 
company  is  within  this  criterion.  It  had  resolved,  long  be- 
fore, to  construct  a  line  from  its  previous  terminus,  at  the 
corner  of  State  and  Sixth  streets,  along  State  street,  to 
Cooper's  creek,  across  Cooper's  creek,  on  State  street,  to  the 
Elver  road  or  Fourth  street,  and  up  Fourth  street  to  a  point 
far  beyond  the  locus  in  quo^  and  was  engaged  in  the  diligent 
and  rapid  construction  of  the  proposed  road.  These  circum- 
stances seem  to  me  to  give  its  right  under  the  general  license 
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which  it  held  the  character  of  a  vested  right  to  that  particular 
route. 

The  further  and  only  remaining  objection  raised  by  the 
traction  company's  counsel  to  the  granting  of  the  relief  prayed 
for  by  the  Camden  company  is  that,  granting  that 
the  better  opinion  may  be  that  the  Camden  com-  Eqaitabu  in- 
pany *s  right  is  as  I  have  found  it,  still  such  right  t«'^*'«n«« '» 
IS  not  so  clear  and  so  far  beyond  doubt  and  dis-  tetw««n  riTai 
pute  as  to  warrant  this  court  in  interfering  by  its  companiei. 
strong  arm. 

Now,  in  applying  this  familiar  rule  we  must  not  overlook 
the  special  circumstances  of  the  case,  and  must  not  loose  the 
footing  of  common  sense.  The  legal  right  of  a  party  is  not 
to  be  held  doubtful  simply  because  eloquent  and  ingenious 
counsel  can  make  a  plausible  argument  against  it,  nor  yet 
because  a  court,  after  hearing  such  argument,  feels  constrained 
to  take  time  to  consider  it,  and  to  give  its  reason  for  its 
conclusion  in  writing  at  a  wearisome  length. 

In  the  case  in  hand  there  is  absolutely  no  disputed  fact  arising 
out  of  the  conflict  of  the  evidence  of  witnesses  upon  which  either 
company  rests  its  claim  of  right.  The  facts  are  substantially 
undisputed.  Nor,  in  my  judgment,  is  there  any  rule  of  law 
invoked  by  the  Oamden  company  in  support  of  its  claim 
about  which  there  is  the  least  doubt,  and  which  may  be  said 
to  be  unsettled  at  law.  The  rules  for  the  construction  of 
statutes  are  as  well  settled  as  anything  in  the  realm  of  the 
law.  Still,  if,  on  the  whole  case,  the  complainant's  right 
seems  doubtful,  he  cannot,  generally  speaking,  ask  the  aid  of 
the  court.  The  difficulty  lies  in  determining  where  and  in 
what  case  a  right  may  be  properly  considered  doubtful.  I 
know  of  no  criterion  by  which  it  is  to  be  guaged  except  its 
effect  upon  the  mind  of  the  e(][uity  judge  who  is  asked  to  act. 
If,  upon  a  careful  consideration  of  the  case,  his  mind  is  not 
in  doubt,  the  case  is  resolved.  A  doubt  implies  a  condition 
or  state  of  the  mind  where  the  judgment  is  not  at  rest,  and  is 
not  decidedly  on  one  side  or  the  other  of  a  question.  I  do  not 
find  my  mind  in  doubt.  I  think  the  case  within  the  third 
category  of  Mr.  Justice  Dixon's  classification  in  Hart  v.  Leon- 
ard, 42  N.  J.  Eq.  416,  at  page  419,  7  Atl.  865,  viz.:  "  The 
le^al  right,  though  formally  disputed,  is  yet  clear  on  facts 
which  are  not  denied,  and  legal  rules  which  are  well  settled, 
and  the  object  of  the  bill  is  to  enforce  and  protect  the  right 
in  a  manner  not  attainable  by  legal  procedure."  And  if  it 
were  possible  to  hold  that  the  legislature  intended  to  give  a 
company  organized  under  the  general  traction  act  of  1893  the 
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162  STREET  RAILWAYS  \7{s]'t) 

^^  able  jSlSctifx?^^"    ^^^  ^^^y  '^^^-  ^°-  *•  Camden  H.  R.  Co. 

right  to  intrude  upon  territory  already  partly  in  the  lawful 
occupation  of  another  company,  then  I  am  not  sure,  to  say 
the  least,  that  the  case  would  not  come  within  Mr.  Justice 
Dixon's  fourth  category,  viz.:  **  Gases  where  one  attempts  to 
appropriate  the  land  or  property  of  another  under  color  of 
statutory  authority  without  complying  with  the  legal  con- 
dition precedent," — by  which  I  understand  him  to  mean  the 
constitutional  prerequisite  of  making  compensation. 

The  case  presented  bears  no  resemblance  worthy  the  name 
to  that  which  was  under  consideration  in  Pennsylvania  R 
Co.  V.  National  B.  Co.,  23  N.  J.  Eq.  441,  nor  yet  to  that  of 
Higbee  t?.  Bailroad  Co.,  20  N.  J.  Eq.  435,  where  complain- 
ant's  right  rested  upon  a  principle  of  law  not  yet  settled  in  this 
state,  and  which  might  well  have  been  settled  against  the 
complainant's  right.  The  case  likewise  differs  radically  from 
Morris  Canal  Co.  v.  Central  K.  Co.,  16  N.  J.  Eq.  419,  and 
Bailroad  Co.  v.  Prudden,  20  N.  J,  Eq.  530,  a  case  of  inter- 
locutory injunction,  also  cited  by  counsel  of  the  traction 
company.  It  bears  more  resemblance  to  Citizen's  Coach  Co. 
V.  Camden  H.  B.  Co.,  33  N.  J.  Eq.  267. 

Another  aspect  of  the  case  worthy  of  consideration  is  that 
the  Camden  company  is  without  adequate  remedy  except  in 
this  court.  It  cannot  first  establish  its  ri^ht  by  an  action  at 
law,  and  then,  after  establishing  it,  enjoy  it,  as  in  the  case  of 
an  ordinary  disputed  right  of  way,  or  of  flowage  by  back- 
water, or  of  diversion  or  fouling  of  a  natural  water  course  or 
other  continuous  nuisance.  Unless  its  right  is  now  pro- 
tected, it  will  be  practically  destroyed,  and  its  only  remedy 
will  be  an  action  for  damages,  which  it  seems  to  me  will  be 
final,  so  that  it  will  be  obliged  to  part  .with  its  property  for  a 
money  consideration. 

For  these  reasons  I  come  to  the  conclusion  that  the  rights 
of  the  Camden  company  in  State  street  and  Fourth  street 
in  Stockton  township  are  not  disturbed  by  the  traction  com- 
pany act  and  the  proceedings  under  it,  and  that  it  has  the 
better  right  in  those  streets. 

I  was  not  asked  to  determine  whether  or  not  both  com- 
panies might  lay  and  operate  lines  therein. 

Decrees  will  be  advised  in  accordance  with  these  views. 
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Cm  OF  Aberdeen 

V. 

HoNET  (Albert  A«)  et  cH. 

{Supreme  GouH  of  Washington,  Feb,  14,  1894.) 

Street  Railwayt— Franchises—Bond  for  Construction. — ^Where  a  city 
ordinance  which  grants  a  franchise  to  a  street  railway  company  requires  the 
grantee  or  its  assigns  to  execute  a  bond  to  the  city  for  the  completion  of 
the  railway  within  a  specified  time,  a  bond  executed  by  individuals  is  not 
in  compliance  with  the  ordinance,  and  is  therefore  void,  as  being  without 
consideration  to  the  obligors.     {Pcige  164.) 

Judgntent  on  Bond  for  Construction — How  Limited. — In  the  absence  of 
evidence  of  actual  damage  to  the  city  resulting  from  the  failure  of  a  rail- 
way company  to  construct  its  railway  as  agreed,  judgment  cannot  be 
rendered  for  the  full  amount  of  the  bond.     {Page  164.) 

Power  of  City  to  take  Bond  for  Construction. — Where  a  city  is  incorpo- 
rated under  an  act  (Laws  1890,  p.  184,  §  117)  wiiich  authorizes  such  cities 
**  to  permit,  under  such  restrictions  as  they  may  deem  proper,  the  laying 
of  railroad  tracks  and  the  running  of  cars  drawn  by  horses,  steam,  or 
other  power  thereon,^*  such  city  has  no  power  to  itself  build  or  operate  a 
street  railroad,  and  it  cannot  therefore  make  a  lawful  contract  for  the  con- 
struction of  one;  nor  can  it  lawfully  take  a  bond  for  such  construction,  for 
the  purpose  of  making  a  profit  out  of  it  in  case  the  grantee  of  the  franchise 
fails  to  proceed  to  the  contemplated  work.    {Page  165.) 

AjpeaTi  from  Chehalis  county  superior  court    Affirmed. 

Wm,  W.  Archer  and  Ben.  Sheeks,  for  appellants. 
Wm.  0,  McKirday,  for  respondent. 

Stiles,  J.  The  respondent,  the  city  of  Aberdeen,  is  a 
city  of  the  third  class,  and  brought  suit  to  recover  of  the 
appellants  the  sum  of  $2,500,  which  was  the  penal  sum  in  a 
certain  bond  theretofore  executed  by  the  appellants  to  the 
respondent  citj  under  the  following  circum- 
stances  :  The  Pacific  Wheless  Electric  Railway 
Company  was,  in  1891,  a  corporation  authorized  to  do  busi- 
ness in  this  state,  and  in  that  year  made  application  to  the 
respondent  city  for  a  franchise  to  construct  and  operate  a 
street  railway  in  said  city.  In  compliance  with  the  com- 
pan^^'s  request,  the  city,  by  its  council,  passed  an  ordinance, 
which  contained  the  following  :  **  Sec.  18.  Said  grantees  shall 
deposit  with  the  city  clerk  of  Aberdeen,  at  the  time  of  the  fil- 
ing of  their  acceptance  of  this  ordinance,  a  bond  in  the  sum 
of  $2,500,  gold  coin  of  the  United  States  of  America,  to  be 
approved  by  the  council,  conditioned  that  they  will  pay  said 
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sum  to  the  city  of  Aberdeen  in  the  event  that  said  grantees  do 
not  construct  and  complete  said  road  in  accordance  with  the 
terms  and  conditions  of  this  ordinance."  The  grantees  men- 
tioned as  named  in  the  ordinance  were  the  '*  Pacific  Wheless 
Electric  Bailway  Company,  and  their  assigns." 

The  ordinance  was  duly  accepted  by  the  company,  and,  in 
assumed  compliance  with  section  18,  a  bond  was  executed 
which  is  the  bond  now  in  suit.  This  bond  was  not  executed 
by  the  Pacific  Wheless  Electric  Kailway  Company,  but  bj 
four  individuals  who  are  the  appellants   here.     The  bond  is 

in  the  penal  sum  of  $2,500,  and  is  conditioned  as 
Bond  for  cob-  f oUows  :  **  The  conditions  of  the  above  obligation 
■trttction.        Q^YQ  gi2cii  that  if  the  above-bounden  obligors  shall, 

on  or  before  the  14th  day  of  April,  1891,  actu- 
ally commence,  in  good  faith,  the  work  of  constructing  the 
street  railway  under  and  according  to  the  provisions  of  that 
certain  franchise,  right,  or  privilege  heretofore  panted  by  the 
said  city  of  Aberdeen,  acting  bv  and  through  its  mayor  and 
common  council,  by  ordinance  duly  passed  and  signed  upon 
the  14th  day  of  February,  1891,  unto  the  Pacific  Wheless 
Electric  Bailway  Company,  and  shall  well  and  truly  con- 
struct, finish,  and  in  all  things  complete  ihe  said  railway  on 
or  before  one  year  from  the  said  14th  day  of  April,  1891,  ac- 
cording to  the  provisions  of  the  ordinance  aforesaid,  then 
this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force 
and  eflfect." 

Judgment  in  the  full  sum  of  the  bond  was  rendered  against 
appellants,  and  they  now  urge  several  reasons  whv  the  judg- 
ment should  be  reversed.  These  reasons  we  hold  to  be 
amply  sufficient,  and  they  are  as  follows : 

(1)  The  bond  in  question  was  not  the  bond  required  by  the 
ordinance.  It  was  not  the  bond  of  the  Pacific  Wheless  Elec- 
tric Railway  Company,  to  which  the  ordinance  granted  the 
franchise. 

(2)  There  was  no  consideration  running  to  the  obligors  in 
the  bond,  for  the  reason  that  no  franchise  had  been  granted  to 
them,  and  they,  as  individuals,  would  have  had  no  right  to 
construct  any  street  railway  under  the  franchise  granted  to 
the  Pacific  Wheless  Electric  Railway  Company,  it  not  ap- 
pearinf]^  that  the  franchise  had  been  assigned  to  them. 

(3)  The  bond  was  a  penal  bond,  and  no  proof  was  offered 
showing  any  actual  damages  which  had  accrued  to  the  city 
by  reason  of  the  failure  to  construct  the  railroad.  There  was 
a  total  failure,  nothing  having  ever  been  done  towards  its  con- 
struction. 
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(4)  If  the  bond  were  considered  to  be  one  for  liquidated 
damages,  it  was  not  within  the  corporate  powers  of  the  city 
of  Aberdeen  to  take  such  a  bond. 

The  law  of  its  incorporation  (Laws  1890,  p.  184,  §  147, 
subd.  13)  authorizes  it  '*  to  permit,  under  such  restrictions  as 
thej  may  deem  proper,  the  laying  of  railroad  tracks,  and  the 
running  of  cars  drawn  by  horses,  steam,  or  other  power 
thereon."  This  provision  did  not  authorize  the  corporation 
to  build  or  operate  a  street  railroad,  and  it  could  not,  there- 
fore, make  a  lawful  contract  for  the  building  of  one.  Neither 
could  it  take  such  a  bond  for  the  purpose  of  making  a  profit 
out  of  it  in  case  the  grantee  of  the  franchise  should  not  pro- 
ceed with  the  contemplated  work.  Its  only  authority  to  ob- 
tain revenue  was  under  its  charter,  through  the  medium  of 
taxation  or  some  kindred  means,  such  as  licenses,  fines,  and 
the  like.  Herzo  v,  San  Francisco,  33  Cal.  134.  The  demurrer 
to  the  complaint  should  have  been  sustained,  and  the  cause 
dismissed. 

The  judgment  will  be  reversed,  and  the  cause  rernanded  with 
directions  accordingly. 

DuNBAB,  C. J.,  and  Hoyt,  Andebs,  and  Soott,  JJ.,  concur. 


Taylob  (Bobins  B.)  et  ctL 

V. 

Bat  Cmr  Stbeet  Bailwat  Co. 

(101  Mich.  140.) 

Construction  of  Street  Railway — Action  by  Abutter  for  Damages  [(1)  p. 
169]. — Where  a  street  railway  compauy  takes  no  steps  under  the  statute  for 
the  determination  of  damages,  if  any,  to  the  adjoining  property  resulting 
from  the  construction  of  its  road,  the  owners  thereof  may  maintain  an 
action  to  recover  the  actual  damages  sustained  between  the  time  of  laying 
the  track,  and  the  institution  of  the  suit.     (Page  166.) 

Same — Elements  of  Damage  [(2^  p.  170]. — Costs  and  Attorney's  Fees  in 
Previous  Chancery  Suit  not  Allowabiee — In  such  action  it  is  error  to  allow 
plaintifts  to  recover  costs,  attorney's  fees,  and  compensation  for  the  time 
spent  in  and  about  a  previous  suit  against  the  defendant  brought  to  restrain 
it  from  constructing  its  road  until  it  had  first  compensated  plaintiffs. 
(Page  167.) 

Same — Obstruction  of  Reasonabie  Right  of  Passage  [(1)  p.  169], — An  abut- 
ting lot  owner  has  no  right  to  have  the  space  between  the  sidewalk  in  front 
of  his  house  and  the  tracks  of  the  railroad  company  so  large  that  drays  and 
teams  can  stand  at  right  angles  to  the  sidewalk  between  it  and  the  railroad 
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track  and  leave  room  for  the  cars  to  pass ;  hence,  such  owners  cannot  re- 
cover damages  for  such  obstruction  to  travel.     (Page  167.) 

Same—Track  Raised  above  Pavement  [(3)  p.  170].— Evidence  that  it  was 
Built  on  Prescribed  Cradee — Wliere  it  is  shown  that  the  cracl^  of  the  defend- 
ant was  raised  above  the  existing  pavement  it  is  not  error  to  refuse  to  allow 
the  defendant  to  show  that  the  track  was  built  on  the  grade  established  by 
the  city  authorities,  because  the  defendant  is  liable  for  all  damages  which 
actually  result  from  the  construction  and  use  of  its  railway.    (Page  168.) 

Action  by  Abutter  [(1)  p.  169]— Evidence  Diminishing  Claim  of  Damage 
[(4)  p.  171]. — Where  a  plaintiff,  during  the  iiegutiHiious  for  a  settlement  of 
differences,  said  that  he  **  would  consent  to  no  settlement  if  the  track 
were  removed**  from  the  street  ''so  as  to  divert  travel  from  his  prop- 
erty,** such  statement  is  competent  evidence  to  show  that  he  considered  the 
railroad  a  benefit  rather  than  an  injury  to  his  property.     (Page  168.) 

Same — Interest  on  Damages^ — An  abutting  lot  owner  may  recover  interest 
on  the  damages  proven  to  have  been  sustained  by  the  construction  and 
operation  of  a  street  railroad  from  the  date  the  action  was  begun.  (Page  168.) 

Ebbob  to  Bay  county  circuit  court.    Reversed. 

McDomH  &  HaUy  for  appellant. 

T,  A.  E.  &  J.  C.  IVeaaockf  for  appellees. 

Gbant,  J. — 1.  The  plaintiffs  in  this  case  were  also  some  of  the 
complainants  in  Taylor  v.  Bay  City  St.  R.  Co.,  80  Mich.  77, 43 
Am.  &  Eng.  B.  Cas.  335.  The  conditions  under  which  the  de- 
fendant was  authorized  to  lay  its  track  upon  the 
*^*^**'  street  in  question  were  there  settled.     The  doc- 

trine there  established  is  stare  decisis,  and  cannot  be  reviewed 
in  this  suit.  That  case  was  appealed  to  the  supreme  court  of 
the  United  States,  from  which  it  has  been  dismissed.  Plain- 
tiffs instituted  this  suit  to  recover  damages  for  the  construc- 
tion and  use  of  the  railway  opposite  its  premises,  situated  on 
the  corner  of  Third  and  Washington  streets.  By  the  former 
suit  it  was  established  that  the  ordinance  of  the  common 
council  directing  and  authorizing  the  laying  of  the  track,  and 
its  use,  did  not  authorize  its  construction  and  use  before  the 
institution  and  determination  of  proceedings  to  compensate 
the  owners  of  adjoining  property.  The  injunction  granted  in 
that  case  was  not  enforced,  but  the  defendant  continued  the 
use  of  its  track.  The  only  remedy  open  to  plaintiffs  was  to 
sue  for  damages  during  the  time  in  which  the  injunction  was 
not  in  force. 

2.  Inasmuch  as  the  defendant  has  taken  no  steps  under  the 
statute  for  the  determination  of  the  damages,  if 
Mt"oii*ror  *^y»  ^  *^®  adjoining  property,  plaintiffs  are  clearly 
d«iii«9eifbraM  entitled  to  maintain  this  suit,  in  which  they  can 
of  highway  by  rccover  the  actual  damages  sustained  between  the 
itnetrauway.  ^:^^q  q£  laying  the  track  and  the  institution  of  the 
suit    MulhoUand  v.  Des  Moines  A.  &  W.  B.  Co.,  60  Iowa  740, 


^°ll*^°^'J  STREET   RAILWAYS  167 

TEtyloT  «.  Bay  City  Street  Ry.  Co.        Bights  of  Abvtten 

10  Am.  &  Eng.  B.  Ca&  99 ;  Mollandin  v.  Union  Pac.  B.  Co.,  14 
Fed.  Bep.  394. 

3.  Complaint  is  made  that  the  court  permitted  evidence  on 
the  part  of  the  plaintiffs  tending  to  show  that  there  was  no 
public  necessity  for  the  existence  of  this  road  upon  the  street 
in  question,  and  that  the  court  refused  to  instruct  the  jury 
that  the  determination  of  the  major  and  council  that  the  lay- 
ing and  operation  of  the  line  on  this  street  was  a  cuy  coaacii 
proper  and  public  convenience  was  conclusive  on  ••■«I"«*t«*j 
all  parties.     The  testimony  was  incompetent,  and  J^^J'^iJ^, 
the  request  correctly  embodied  the  law.     If  this  itreet  raii- 
were   the   only  error,  it   might  perhaps   be  held  w»J- 

that  it  was  without  prejudice,  but,  inasmuch  as  a  new  trial 
must  be  ordered,  it  is  proper  to  determine  the  question. 
Under  the  charter,  the  determination  of  the  council  is  con- 
clusive as  to  the  necessity  and  public  convenience,  and  the 
jury,  under  the  proceedings  instituted  bythe  defendant,  could 
determine  only  the  question  of  damages.  The  court  should 
have  instructed  the  jury  that  the  defendant  had  acquired  the 
proper  authority  from  the  city  to  the  use  of  this  street.  The 
only  thing  wanting  to  its  right  to  lay  and  use  its  track  was 
either  an  amicable  settlement  with  the  adjoining  lot  owners  or 
proceedings  to  compensate  them  in  damages. 

4.  Plaintiffs  were  allowed  to  recover  costs,  attorney's 
fees,  and  time  spent  in  and  about  the  chancery 

suit.     This   was  error.     These  costs  belonged  to  corti-whe* 
that  proceeding,  and  whatever  of  them   the  law  error  to  allow, 
allows   should  have  been,  and  presumably  were, 
taxed  in  that  suit. 

5.  The  plaintiffs  introduced  evidence  tending  to  show  that 
drays  and  teams  could  not  stand  at  right  angles  with  the 
sidewalk  between  it  and   the  railroad  track  and 

leave  room  for  the  cars  to  pass.  The  court  was  re-  noright  to* 
quested  to  charge  that  the  plaintiffs  were  not  en-  hare  ipace  for 
titled  to  damages  because  of  this,  and  that  they  tMsntoBtaad 
did  not  possess  the  right  to  have  teams  thus  stand  fj'!?"*!'^'** 
in  front  of  their  premises  for  the  purpose  of  load- 
ing and  unloading  goods.  The  testimony  was  incompetent, 
and  the  request  should  have  been  given.  No  objection  exists 
to  such  use  of  the  street  until  public  convenience  is  thereby 
interfered  with.  But  there  is  no  inalienable  right  to  place 
trucks  and  drays  across  the  street  for  the  convenience  of  pri- 
vate  parties  when  public  travel  is  thereby  obstructed.  Ho- 
bart  V.  Milwaukee  City  B.  Co.,  27  Wis.  194. 
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6.  The  testimony  on  the  part  of  the  plaintiff  tended  to  show 

that  the  track  was  raised  above  the  pavement.  De- 
LajiBg  track  fendant  then  offered  to  show  that  the  track  was 
at  ffrade.  laid  on  the  grade  established  by  the  city  authori- 
ties, but  the  court  rejected  the  testimony.  While 
it  is  true  that  the  establishment  of  the  grade  of  streets  was 
wholly  within  the  power  of  the  council,  and  defendant 
could  not  legally  lay  its  track  upon  any  other  grade,  still  this 
would  not  relieve  the  defendant  from  liability  for  damages  if 
any  resulted  from  such  construction  of  the  roadbed.  Under 
the  former  decision  the  defendant  is  liable  for  all  damages 
which  resulted  from  the  construction  and  use  of  the  railway, 
notwithstanding  that  the  citj  authorities  had  fully  complied 
with  the  charter  provisions  in  making  the  order  and  granting 
the  right. 

7.  Negotiations  were  entered  into  for  a  settlement.  Dur- 
ing these  a  conversation  took  place  between  the  plaintiff  Tay- 
lor and  one  Joseph  Turner,  who  was  interested  in  the  railway. 
He  testified  as  follows  :  "  Mr.  Taylor  came  into  my  office,  and 
said  that  he  would  consent  to  no  settlement  if  the  tracks  were 
removed  from  Third  street  and  Washington  street  so  as  to 
divert  travel  from  his  property."  This  testimony  was  stricken 
ETideaMof  ^^^  by  the  court  upon  the  ground  that  it  was  a 
advimtoai  of  part  of  the  negotiations  for  a  settlement,  and  there- 
benefltfhiia  {q^q  incompetent.  Propositions  for  a  compromise 
''****  are  of  course  inadmissible,  but  if  a  party  during 
such  negotiations  makes  statements  not  in  harmony  with  his 
claim  for  damages,  such  statements  are  competent  to  contra- 
dict him  when  he  has  testified  that  he  has  suffered  damages. 
Any  statement  made  by  either  of  the  plaintiffs  in  this  case, 
whether  during  negotiations  for  a  settlement  or  otherwise, 
which  tended  to  show  that  he  considered  the  railroad  a  bene- 
fit rather  than  an  injury,  was  clearly  competent. 

8.  Complaint  is  made  of  the  instruction  to  the  jury  to  add 
interest  from  the  date  of  the  commencement  of  suit     The 

authorities  are  not  uniform  upon  this  subject. 
Intereit  on  The  old  rule  undoubtedly  was  that  interest  could 
iiamag«t.         j^ot  be  allowed  upon  unliquidated  damages,  and,  in 

actions  of  tort,  damages  are  of  course  unliqui- 
dated. The  tendency  of  courts  has  been,  however,  to  set  this 
rule  aside,  and  adopt  the  more  reasonable  one,  in  cases  of 
injury  to  property,  that  the  jury  must  first  determioe  the 
actual  damage  sustained,  and  allow  interest  upon  that  sum 
from  its  date.  This  court  has  adopted  this  rule  in  the  follow- 
ing cases :   Lucas  v.  Wattles,  49  Mich.  380 ;    Kendrick  t?. 
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Towle,  60  Mich.  368.  Some  cases  hold  that  it  is  discretion- 
ary with  the  jury  to  allow  interest  on  damages  in  case  of 
trespass  to  real  property.  Lawrence  B.  Co.  v.  Cobb,  35  Ohio 
St  94  ;  Walrath  v.  Redfield,  18  N.  T.  457 ;  Pittsburgh,  Ft.  W. 
&  C.  B.  Co.  V.  Swinney,  97  Ind.  586.  The  supreme  court  of 
Illinois  held  it  error  to  allow  it  as  a  matter  of  legal  right. 
Chicago  v.  Allcock,  36  II].  384.  For  a  discussion  of  the  prin- 
ciple and  authorities,  see  Suth.  Dam.  §  366.  We  think  there 
was  no  error  in  the  instruction. 

Judgment  reversed,  and  a  new  trial  ordered. 

The  other  justices  concurred. 


ABSTRACTS  OF  RECEKT  DEGISIOKS 

(1)  Rights  of  Abutting  Owners  [(1)  p.  171]. — Right  to  Damage  where 
City  owns  Fee  in  Street, — An  owner  of  property  abutting  on  a  street 
may  be  damaged  by  the  construction  of  a  railway  therein,  notwith- 
standing that  the  title  to  the  street  is  in  the  city  in  fee.  Kaufman 
V.  Tacoma,  0.  &  G.  H.  R.  Co.,  (Wash.)  40  Pac.  Eep.  137. 

Szm9— Right  to  Prevent  Unautlwrized  Construction, — A  street 
railway  company  attempting  to  constrnct  its  road  in  a  public  street 
without  authority  from  the  municipality  or  otherwise  is  a  trespasser 
committing  a  nuisance,  which  an  abutting  owner  may  abate,  not- 
withstanding that  other  abutters  suffer  in  the  same  manner  as  he 
does.  Thomas  v,  Inter-County  St.  R.  Co.,  (Pa.)  31  Atl.  Rep.  476. 
Distinguishing  Larimer  &  L.  St.  R.  Co.  v.  Larimer  St.  R.  Co.,  137 
Pa.  St.  533 ;  Lochart  v,  Crais;  St.  B.  Co.,  139  Pa.  St.  419. 

8am« — Right  to  Test  Legality  of  Municipal  Consent  to  Construc- 
tion,— The  owners  of  the  fee-simple  of  land  in  a  street  may  prose- 
cute a  certiorari  to  test  the  legality  of  a  municipal  ordinance  pur- 
porting to  authorize  a  railway  company  to  place  rails,  poles,  and 
wires  on  their  land  in  the  street.  State  (Kennelly,  Prosecutor)  v. 
Mayor,  etc.,  of  Jersey  City,  (N.  J.)  30  Atl.  Rep.  531. 

Snm^^-Actiori  agaim^t  Oompany  for  Damages  Sustained  by  CJiange 
Co7ulition  of  Street — Municipality  as  a  necessary  Party, — 
an  action  by  an  abutter  to  recover  damages  for  the  change  of 
the  condition  of  a  street  by  a  street  railway  company  acting  under 
municipal  authority,  there  may  be  recovery  against  the  company, 
although  the  municipality  is  not  made  a  party.  Kaufman  v. 
Tacoma,  0.  &  G.  H.  R.  Co.,  (Wtish.)  40  Pac.  Rep.  137. 

Same — Right  to  Recover  for  Dangerous  Condition  of  Street  under 
Allegations  of  Deterioration  of  Property. — Under  allegations  by  an 
abutting  owner  of  the  decline  of  the  value  of  his  property  by  reason 
of  tiie  construction  and  maintenance  of  an  electric  street  railway 
company^  damages  are  not  recoverable  for  the  dangerous  condition 
in  which  the  company  maintained  the  street.  Limburger  v,  San 
Antonio  R.  T.  Co.,  (Tex.)  30  S.  W.  Rep.  533. 


In 
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Same — Waiver  of  Right  to  Damages  in  Advance — Failure  to 
Object  to  Construction, — One  who  allows  a  street  railway  company 
to  construct  its  line  and  change  the  grade  of  the  street  upon  whicn 
his  property  faces  without  seeking  to  restrain  the  construction  or 
to  recover  damages  before  its  completion,  waives  the  payment  of 
damages  in  advance^  and  is  confined  to  the  right  to  bring  an  action 
to  recover  the  same.  Kaufman  v,  Tacoma^  0.  &  O.  H.  B.  Co., 
(Wash.)  40  Pac.  Rep.  137. 

Saime— Effect  of  Municipal  Grant  after  Reverter  by  Abandonment 
of  Former  Use — Where  a  canal  company  lost,  by  abandonment,  its 
right  of  way  in  a  public  street,  and  the  beneficial  interest  in  the  fee 
of  such  street,  subject  only  to  the  public  right  of  way,  had  become 
vested  in  the  abutting  lot  owners,  a  subsequent  conveyance  of  the 
property  and  rights  of  way  of  the  canal  company  to  the  city  did  not 
carry  any  right  in  fee  of  the  street,  and  the  city  could  not  therefore 
grant  to  a  railroad  company  the  ri^ht  to  lay  its  track  over  the 
former  site  of  the  canal  without  making  compensation  to  abutters. 
Taylor  v.  Chicago,  M.  &  St.  P.  R.  Co.,  83  Wis.  636. 

SsLtne—Sfffficiency  of  Bill  to  Restrain  Operation  of  Road  and  to 
Remove  Obstructions. — A  bill  filed  by  an  abutting  owner,  which 
charges  that  a  street  railway  company,  by  the  location  and  con- 
struction of  its  line,  has  obstructed  the  access  to  his  premises,  and 
which  seeks  to  enjoin  the  operation  of  the  road,  to  compel  the  re- 
moval of  the  obstruction  and  which  pra^s  for  general  relief,  while 
not  entitling  complainant  to  an  injunction,  because  of  his  laches, 
yet,  may  entitle  him  to  the  other  relief  sought,  and  since  an  es- 
toppel against  him  by  reason  of  his  failure  to  object  to  the  method 
of  construction  can  only  be  shown  in  support  of  an  answer,  it  is 
error  to  sustain  a  demurrer  to  the  bill.  Westheffer  v.  Lebanon  & 
A.  St.  R.  Co.,  163  Pa.  St.  54. 

(2)  Necessity  of  Special  Damage. — Rights  of  Steam,  Railroad  Com- 
pany Operating  Litie  Across  Hightvay. — Eauity  will  not  enjoin 
an  unauthorized  obstruction  in  a  public  hignway  at  the  instance 
of  a  private  person,  corporate  or  natural,  who  does  not  suffer  some 
special  damage  from  it  differing  in  kind  from  the  damage  which 
such  person  sustains  merely  as  a  member  of  the  community;  and, 
within  this  rule,  a  railroad  company,  though  it  does  public  service, 
stands  substantially  upon  the  footing  of  a  private  individual. 
West  Jersey  R.  Co.  v.  Camden  G.  &  W.  R.  Co.  (N.  J.),  29  Atl.  Rep. 
423. 

(3)  Change  of  Grade. — Improper  Construction  of  Road — Liability 
of  Company. — The  rails  of  a  street  railway  snould  be  laid  and 
maintained  on  a  level  with  the  actual  grade  of  the  street  so  as 
not  to  constitute  a  substantial  interference  with  the  passage  of 
vehicles,  and  if  the  rails  are  permitted  to  project  above  the  surface 
or  to  become  dangerous  to  travel  in  other  respects,  the  road  be- 
comes a  nuisance  which  may  be  abated,  and  for  which  the  company 
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will  become  liable  to  the  abntting  owners  in  damages.     Limburger 
V.  San  Antonio  E.  T.  Co.  (Tex.)  30  S.  W.  Rep.  533. 

Same — Construction  upon  Contemplated  Street  Grade  no  Relief 
for  Resulting  Damage. — Where  a  street  railway  company,  without 
direction  from  the  municipal  council,  lays  its  track  m  accordance 
with  a  grade  established  for  a  paving  of  the  street,  contemplated, 
but  not  yet  done,  and  so  laying  the  track  renders  the  street,  until 
paved,  unsafe,  it  is  an  act  of  negligence  on  the  part  of  the  company. 
McKillop  V.  Duluth  St.  R.  Co.,  53  Minn.  532. 

Same —  Wliat  is  a  Conformation  to  Change  of  Orade  f — A  street 
railway  company  does  not  conform  to  a  change  of  grade  by  simply 
digging  ditches  for  its  rails,  and  leaving  the  space  between  them 
unexcavated. — Borough  of  McKeesport  v,  McKeesport  S.  R.  Co., 
158  Pa.  St.  447. 

Same — Failure  of  Ordinance  Granting  Consent  to  Impose  Lia^ 
bility  for  Damage  as  affecting  Statutory  Liability. — In  asking  of 
and  procuring  from  a  city,  permission  to  change  the  grade  of  a 
street  for  its  purposes,  a  street  railway  company  assumes  all  statu- 
tory liability  for  damages  caused  by  the  change,  notwithstanding, 
that  the  ordinance  granting  the  permission  fails  to  make  anypro- 
vision  in  reference  thereto.  Kaufman  v.  Tacoma,  0.  &  G.  H.  R. 
Co.  (Wash.)  40  Pac.  Rep.  137. 

Same — Measure  of  Damages. — The- jury  in  determining  the  dam- 
ages sustained  by  a  land  owner  because  of  a  change  in  the  street 
grade  bv  a  street  railway  company  must  from  the  evidence  as  to  the 
value  of  the  premises  before  and  after  the  change,  and  as  to  the 
damage  resulting  therefrom,  together  with  the  knowledge  gained 
by  them  through  their  view  of  the  premises,  determine  the  amount 
which  will  justly  compensate  the  owner.  May  v.  Carbondale  Trac- 
tion Co.  (Pa.)  31  Atl.  Rep.,  667. 

(4)  Right  of  Company  to  Offset  Benefits  against  DamagM. — ^XJnder 
a  constitutional  provision  that  damages  shall  be  assessed  for  tak- 
ing  or  damaging  private  property,  irrespective  of  benefits,  except 
in  the  case  of  municipal  corporations,  and  under  a  provision  of  a 
city  charter,  that  benefits  arising  from  city  improvements  may  be 
assessed  against  property  contiguous  thereto,  where  a  street  railway 
company  grades  a  street,  by  permission  of  the  city,  for  the  purpose 
of  constructing  its  lines  thereon,  it  may  offset  the  benefits  accruing 
to  an  owner  of  abutting  property  against  damages  claimed  by  him 
to  have  resulted  from  the  change  of  the  condition  of  the  street. 
Kaufman  v.  Tacoma,  0.  &  G.  H.  R.  Co.  (Wash.)  40  Pac.  Rep. 
137.  ^ 

KOTES 

^  (1)  Action  by  Abutter  for  Obstruction  to  Reasonabie  Right  of  Passag»r— 
For  a  full  presentation  of  the  rights  of  an  abutter  for  obstruction 
of  access  to   his   premises  by  construction  of  railway,  and  the 
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elements  of  damage  resulting  therefrom^   see  Chicago^   B.   &  Q. 
R.  Co.  V,  O'Connor,  ante  p.  51,  and  notes  p.  61  «/  seq. 

As  to  when  abutting  owners  are  entitlea  to  compensation  for  use 
of  street  by  street  railways,  and  railroads  in  streets,  see  36  Am.  & 
Eng.  B.  Cas.  37;  38  Id.  452,  466,  468  ;  40  Id.  320. 


NiEiCAMN  (Johann)  et  cH. 

V. 

Detboit  Suburban  Street  Bailwat  Co. 

{Supreme  Court  of  Michigan,  Dee.  22, 1894.) 

Construction  of  Street  Railway — Action  to  Restrain — Partiest — A  bill 
brought  by  a  number  of  complainants  claiming  irreparable  damage  to 
their  property  by  the  construction  of  a  street  railway,  and  praying  an  in- 
junction restraining  the  same,  cannot  be  maintained  where  only  one,  or  a 
part,  of  the  complainants  are  shown  to  have  suffered  grieyances  and  special 
damage.     {Page  173.) 

Same — Location  of  Tracks  [(1)  p.  176] — Injunction  to  Control  Same. — 
An  injunction  will  not  lie  to  restrain  the  construction  and  operation  of  a 
street  railway  built  on  one  side  of  the  road,  on  the  ground  that  it  should 
have  been  laid  in  the  centre  of  a  highway.    (P<ige  174.) 

Same— Use  of  T-rails  [(2)  p.  177]. — The  use  of  a  T-rail  by  a  street  rail- 
way company  does  not  establish  that  the  road  is  commercial  in  character. 

McQrath,  C.J.,  dissenting.     {Page  175.) 

Appeal  from  Wayne  county  circuit  court  in  chancery. 
Affirmed. 

William  Look  and  H.  F,  CMpmariy  for  appellants. 
Charles  M.  iSm/t,  for  appellee. 

Grant,  J. — The  defendant  is.  organized  under  chapter  95 
of  Howell's  Statutes,  known  as  the  "Street  Bailway  Act." 
Its  purpose,  as  declared  in  its  articles  of  associa- 
tion, was  to  "  construct  and  operate  street  rail- 
ways in  and  through  the  streets  of  the  city  of  Detroit  and  the 
suburbs  thereof,  extending  through  the  roads  and  streets  of 
the  township  of  Hamtramok,  Greenfield,  Spring  Wells, 
Gross  Point,  Dearborn,  Ecorse,  Monffuagon,  the  city  of 
Wyandotte,  and  through  the  streets  of  the  villages  in  said 
townships." 

In  March,  1891,  the  township  board  of  the  township  of 
Ecorse  granted  to  it  a  franchise  for  constructing  and  operat- 
ing such  railway  through  the  township  over  what  is  known 
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as  the  "  Monroe  and  Biver  Boad."  The  rails  were  to  be  laid 
flush  with  the  surface  of  the  street,  were  to  conform  to  the 
grade  thereof,  and  to  be  so  constructed  as  to  least  incon- 
venience or  obstruct  public  travel.  The  space  between  the 
rails  was  to  be  kept  in  good  condition,  sufficiently  hard  and 
smooth  to  afford  good  ground  for  wagon  travel,  paved  with 
cobble-stones,  or  planked,  or  laid  with  crushed  stone,  at  the 
option  of  the  defendant.  The  track  was  to  be  laid  in  the 
center  of  the  highway,  and  so  as  to  leave  a  driveway  on  each 
side  at  least  fourteen  feet  wide.  It  was  to  be  allowed  to  use 
either  motor  or  electric  power  to  propel  its  cars.  It  was  at 
liberty  to  lay  any  approved  street  railway  rail  except  a  T- 
rail. 

In  November  following  the  franchise  was  amended  by  the 
town  board,  permitting  the  companv  to  construct  its  roads 
upon  the  east  side  of  the  highway,  the  center  of  the  railway 
to  be  within  22  feet  of  the  east  line  of  said  highway, 
and  the  west  rail  to  be  11  feet  east  of  the  center  of  said 
highway,  to  be  determined  by  a  survey  made  by  a  competent 
engineer  at  the  expense  of  the  company.  The  ends  of  the 
ties  projecting  outside  the  track  adjacent  to  that  part  of  the 
highway  used  for  public  travel  were  to  be  filled  and  packed 
hard  flush  with  the  top  of  the  ties,  and  the  center  of  the  track 
between  the  rails  was  to  be  ballasted  flush  with  the  rails,  as 
near  as  could  be  done  without  interfering  with  the  safe  run- 
ning of  cars.  It  was  also  permitted  to  use  a  T-rail,  so  laid  as 
to  least  inconvenience  public  travel;  and  at  all  road,  farm, 
and  house  crossings  the  tracks  were  to  be  planked  flush,  so 
as  to  leave  no  obstruction  of  the  foot  or  wagon  travel.  These 
are  all  the  provisions  of  the  franchise  which  it  is  necessary  to 
mention. 

The  Monroe  road  was  an  ordinary  country  highway,  with 
ditches  on  each  side  of  that  portion  provided  for  travel.  The 
defendant  was  proceeding  to  construct  its  road,  when  the 
complainants,  18  in  number,  filed  this  bill,  claiming  irrepar- 
able damage  to  their  property,  and  praying  that  the  defend- 
ant be  enjoined  from  constructing  it.  The  bill  can  be  main- 
tained only  upon  the  theory  that  there  is  some  grievance 
common  to  all,  resulting  in  a  damage  common  to  all. 

The  bill  alleges,  and  there  is   evidence  tending  to  prove, 
grievances  and  damages  special   to  one  or   more  AUegatiomi  of 
of  the  complainants.     Such  bill  cannot  be  main-  bin-injanc- 
tained,  and  we   need   consider  only  those  objec-  "•"• 
tions  to  the  road  which  are  common  to  all.     These  are  : 

(1)  That  the  franchise   confers  the  right  to  construct  an 
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ordinary  commercial  railway,  and  that  it  is  the  intention  to 
construct  such  road. 

(2)  That  the  operation  of  the  railway  will  irreparably  in- 
jure the  complainants'  property. 

(3)  That  the  defendant  is  pecuniarily  irresponsible.  Upon 
the  filing  of  the  bill,  a  preliminary  injunction  was  granted. 

An  answer  was  filed  denying  that  the  defendant  intended 
to  construct  a  commercial  railroad  or  any  other  than  an 
ABswer-iB-  Ordinary  street  railway,  such  alone  as  it  was  au- 
jBBctioa  dif  thorized  by  the  law  to  construct,  and  denying 
MiTed.  fully   all   the    material    allegations   of    the    bill. 

Upon  filing  this  answer  the  preliminary  injunction  was  dis- 
solved, and  the  defendant  proceeded  to  construct  its  road. 

At  the  time  of  the  hearing  the  railroad  had  been  con- 
structed and  operated  for  a  considerable  time.  For  four 
CoBstrnctioB  mouths  it  used  a  motor.  It  then  changed  and 
of  road-  equipped  its  road  with  the  trolley  system,  with 
Chaofe  of  electricity  as  the  motive  power,  and  it  is  now  the 
motiTe  power,  ordinary  electric  street  railway,  such  as  this  court 
has  held  to  be  authorized  by  the  law,  and  which  may  be  con- 
structed without  proceedings  to  condemn  the  right  of  way. 
Detroit  City  E.  Co.  v.  Mills,  85  Mich.  634,  46  Am.  &  Eng.  R. 
Cas.  608;  Dean  v.  Ann  Arbor  St.  K  Co.,  93  Mich.  330;  People 
V.  Fort  Wayne  &  E.  R.  Co.,  92  Mich.  522. 

The  right  to  grant  this  franchise  for  the  construction  of 
a  street  railway  such  as  this  is  was  conceded  by  counsel  for 
the  complainants  upon  the  argument.  Their 
tracks?"*  chief  complaiut  is  that  it  should  have  been  laid 
in  the  center  of  the  highway.  We  are  cited  to 
no  authority  holding  that  such  railroad  may  not  be  located 
in  any  part  of  the  public  highway.  It  seems  clear  that  a 
road  so  located  would  better  convenience  public  travel  on  a 
country  highway  than  if  placed  in  the  center  of  the  traveled 
portion  thereof.  It  is  not  seriously  contended  that  this  is 
not  so,  but  that  it  is  so  near  the  frontage  of  some  of  the  com- 
plainants' premises  as  to  interfere  with  the  use  thereof.  The 
track  may  be  so  near  the  buildings  of  some  of  the  complain- 
ants as  to  entitle  them  to  a  remedy,  provided  that  they  them- 
selves have  not  encroached  upon  the  public  highway. 

The  bill  alleges  that  this  highway  varies  in  width  from  44 
to  66  feet. '  It  is  contended  by  the  defendant  that  tbe  road  was 
laid  out  to  a  uniform  width  of  66  feet,  and  that  such  complain- 
ants have  unlawfully  encroached  upon  it.  We  pass  no  opinion 
upon  this,  as  it  is  a  grievance  common  to  but  few  of  the 
complainants.     The  franchise  specially  and  particularly  pro- 
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Tided  for  the  construction  of  the  road  so  as  to  afford  proper 
ingress  and  egress  to  the  owners  of  adjoining  lands. 
Where  the  highway  is  66  feet  wide,  ample  space  is  left 
between  the  tracks  and  the  line  of  land  abutting  on  the 
highway  for  the  construction  of  sidewalks  and  all  other 
necessary  and  convenient  purposes.  This  is  a  compliance 
with  the  law,  because  no  one  is  deprived  of  the  use  of  the 
highway,  or  of  ingress  and  egress  to  his  property. 

The  use   of  a  T-rail  does  not   establish   the  commercial 
character  of  the  road.     The  evidence  shows  that 
this  rail  can  be  used  without  serious  trouble  and  UieofT-nU. 
inconvenience. 

The  proofs  establish  these  facts  : 

(1)  The  substantial  compliance  with  the  provisions  of  the 
franchise.     The  road  is  constructed  on  the  grade 

of  and  flush  with  the  highway,  and  was  so  done  Faeta  MUb- 
under  the  direction  of  the  highway  commissioner,  uih^  by  the 
The   center  between    the   tracks  is   filled  as   re-  '^■^'' 
quired. 

(2)  The  construction  of  this  road  is  a  great  convenience  to 
the  public. 

(3)  It  has  enhanced  the  value  to  a  very  great  extent  of  the 
lands  situated  along  its  line,  including  those  of  the  com- 
plainants. 

(4)  Its  removal  or  disuse  would  result  in  irreparable  in- 
jury to  the  defendant  and  its  assignee,  whch  now  owns  and 
operates  it. 

It  is  claimed  that  this  case  is  ruled  by  Nichols  v.  Ann 
Arbor  &  Y.  St.  E.  Co.,  87  Mich.  361,  50  Am.  &  Eng.  E.  Cas. 
250.  The  distinction  is  so  apparent,  and  will  be  so  readily 
seen  upon  a  comparison  of  the  facts  of  the  two  cases,  that  we 
refrain  from  comment  upon  them. 

The  decree  is  affirmeay  with  costs. 

Long,  Montgomery,  and  Hooker,  JJ.,  concurred. 

McGrath,  C.  J. — I  cannot  concur  with  my  associates  in  the 
conclusion  reached  herein.     Defendant's  track  is  supposed  to 
occupy   a  portion  of  the  roadbed  ordinarily  de- 
voted to  travel.     If  so  constructed  as  to  exclude  oph!io«.*' 
the  public  from  that  part  of  the  roadway  used  by 
it,  complainants  have  a  right  to  complain.     Street-railway  use 
of  streets  or  highways  cannot  be  allowed  to  be  exclusive. 
This  railway  is  constructed  upon  a  sandy  roadbed,  with  a  T- 
rail.     One  of  defendant's  witnesses  describes  it  as  "a  very 
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deep  sandy  road."  The  roadbed  was  cut  in  some  places  and 
in  others  filled.  It  is  conceded  that  at  certain  points  the  top 
of  the  rail  is  below  the  surface  of  other  portions  of  the  road, 
so  that  a  rain  washes  the  sand  upon  the  rail ;  and,  as  one  of 
the  defendants  says,  the  rails  have  to  be  brushed  off  in  order 
that  the  electric  connection  may  be  made.  I  think  that  it  is 
the  duty  of  defendant  to  restore  the  road  to  its  former  condi- 
tion for  the  purpose  of  travel,  and  to  so  construct  its  road 
that  the  public  shall  not  be  excluded  from  that  part  of  the 
highway. 

The  only  difference  between  the  surface  of  this  road  as  con- 
structed at  any  point  and  that  of  the  ordinary  commercial  road 
is  that  the  space  between  the  rails  and  immediately  outside  of 
the  tracks  is  filled  in,  not  with  gravel  or  cinders  or  some  sub- 
stance that  will  carry  wagon  wheels,  but  with  sand,  through 
which  the  wheels  plough  until  they  reach  the  rails.  Under 
the  statute  requiring  railroads  to  restore  the  highway,  the 
spaces  between  the  tracks,  and  for  a  short  distance  outside 
the  tracks,  is  planked  or  paved,  so  as  to  admit  of  free  passage 
over  the  tracks.  It  is  contemplated  that  the  portion  of  streets 
and  highways  occupied  by  street-railway  tracks  is  to  be  used 
by  the  public  with  the  other  portions  of  the  highway.  I  do 
not  think  that  defendant  should  be  allowed  to  maintain  or 
operate  the  road  until  this  objectionable  feature  has  been 
removed. 

ABSTRACTS  OF  REGENT  DECISIOl^^S 

(1)  Location  of  Track* — Municipality  must  itself  Determine 
Number  of  Tracks  and  where  Saine  shall  he  Laid, — Under  the 
traction  companies  act  of  March  14,  1893  (P.  L.  1893,  p.  302), 
the  municipal  authorities,  in  granting  consent  to  the  location  of 
the  tracks  of  a  street  railway,  cannot  leave  it  to  the  discretion  of 
the  company  to  determine  whether  one  or  two  tracks  shall  be  hiid, 
or  what  part  of  the  street  they  shall  occupy,  or  where  sidings,  cross- 
overs, and  switches  shall  be  built.  The  municipal  board  must  itself 
determine  these  questions  in  giving  its  consent.  State  (Theberath, 
Prosecutor)  v.  Mayor,  etc.,  of  Newark  (N.  J.),  30  Atl.  Rep.  528. 

Same — Municipal  Consent  to  Route  not  an  Essential  Preliminary 
to  Applicati07i  for  Location  of  Tracks. — Under  the  traction  com- 
panies act  of  March  14,  1893  (P.  L.  1893,  p.  302),  municipal  con- 
sent to  the  route  of  a  proposed  street  railway  is  not  a  necessary  pre-- 
liminar-v  to  an  application  to  the  municipal  authoritioq  for  the  loca- 
tion of  the  tracks.  State  (Theberath,  Prosecutor)  v»  Mayor, etc.,  of 
Newark  (N.  J.),  30  Atl.  Kep.  528. 
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(2)  Use  of  T-rall*  by  Street  Railways.— While  the  T-rail  came 
into  general  use  in  auswer  to  au  imperative  demand  by  steam  rail- 
roads for  a  rail  which  could  withstand  the  wear  and  tear  of  heavy 
traffic,  such  as  is  incident  to  the  operation  of  such  roads,  and  while, 
therefore,  this  rail  has  become  recognized  as  especially  appropriate 
for  the  use  of  such  railroads,  there  is  nothing  in  the  character  of 
the  rail  itself,  or  in  the  uses  to  which  it  may  be  put,  which  unfits  it 
for  use  by  a  street  railway  company.  The  question  as  to  whether 
this  rail  is  a  proper  one  for  street  railway  use,  and,  therefore, 
whether  such  use  imposes  additional  servitude  upon  the  public 
fitreet,  has  quite  frequently  been  before  the  courts.  Wheie  the 
quet^tiou  has  been  squarely  presented  it  has  never,  so  far  as  our 
careful  search  can  ascertain,  been  decided  that  the  mere  fact  of  the 
use  of  the  T-rail  by  a  street  railway  company  either  changed  the 
cliaracter  of  the  road  or  added  to  the  servitude  of  the  public 
streets.  In  this,  as  in  other  matters  of  construction  and  equipment 
of  railways,  the  question  of  additional  servitude  turns  upon  the 
method  of  user  and  construction,  the  manner  in  which  the  rails 
are  used  or  laid,  and  not  so  much  upon  the  character  of  the  rails 
themselves.  Upon  this  matter  generally  see  Booth  on  Street  Rail- 
ways, ch.  8. 

In  Easton,  S.  E.  &  W.  E.  Pass.  R.  Co.  v.  Easton,  133  Pa. 
St.  505,  43  Am.  &  En^.  R.  Gas.  253,  the  question  as  to  whether 
the  use  of  the  T-rail,  both  as  to  the  inconvenience  of  the  trav- 
eling public  and  as  to  the  encumbrance  to  the  highway,  was 
greater  than  would  have  been  occasioned  by  the  use  of  a  flange 
or  flat  rail,  was  considered  ;  and,  although  the  case  was  de- 
cided upon  another  point,  the  court  specifically  sustained  the 
findings  of  the  master  who  took  evidence  in  the  case  to  the  effect 
that  the  T-rail  is  one  suitable  for  the  purposes  of  a  street  passenger 
railway  ;  that  it  imposes  no  appreciable  additional  burden  upon  the 
public  highways,  and  that  it  does  not  impose  upon  the  municipality 
an  increased  burden  in  keeping  the  street  in  repair  over  the  flat  or 
flange  rail.  See  also  Millvale  Borough  v.  Evergreen  Ry.  Co.,  131 
Pa.  St.  1,  46  Am.  &  Eng.  R.  Cas.  219. 

But  see  State  ex  rd.  Attorney-Gen'l  v.  Madison  R.  Co.,  72  Wis.  613,  in 
wliich  case  was  overruled  a  general  demurrer  to  a  complaint  based  upon 
the  alleged  violation  of  an  ordinance  whereby  the  defendant  was  granted 
the  right  to  construct  its  lines  *'in  accordance  with  the  approved  plans  for 
the  construction  of  any  such  road,  and  to  obviate,  as  far  as  possible,  any 
obstruction  or  hindrance  for  any  other  purposes  or  use  of  said  streets,^' 
and  alleging  that  the  defendant  bad  used  the  T-rail,  which,  it  was  insisted, 
was  not  the  best  and  most  approved  style  of  rail  in  the  construction 
of  the  railway,  but  that  it  impaired  the  use  of  the  streets  by  reason 
of  its  elevation  above  the  surface  of  the  same,  making  it  difficult  to 
cross  over  with  carriages  and  vehicles  to  such  a  degree  as  to  be  dangerous, 
etc.  But  it  should  be  noticed  that  in  this  case  the  8[)ecific  ground  upon 
which  the  demurrer  was  overruled  was  that  the  defendant  had  violated  the 
provisions  of  the  law  under  which  it  was  created  by  not  complying  with  the 
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regulations  contained  in  the  ordinance,  and  it  seems  that  the  particular 
allegation  as  to  the  use  of  the  T-rail  was  superfluous,  so  far  as  affecting  the 
actual  result,  the  company  being  shown  by  the  complaint  to  be  in  defalut 
in  other  particulars,  and  the  T-rail  not  being,  by  the  ordinance,  specifically 
prohibited. 

A  T-rail  may  be  used  in  the  construction  of  a  street  railway  if  it 
be  so  laid  as  not  to  materially  obstruct  the  passage  of  vehicles  upon 
the  street,  and  there  being  no  charter  restriction  to  the  contrary. 
Eandall  v.  Jacksonville  Street  E.  Co.,  19  Fhu  409,  17  Am.  &  Eng. 
E.  Cas.  184. 

The  case  of  Randall  v,  Jacksonville  Street  R.  Co.,  supra,  arose  under  a 
section  (§  3)  of  an  ordinance  which  ordained  that  over  streets  named  in 
such  section  the  defendant  company  should  have  the  privilege  of  laying  a 
certain  description  of  T-rail,  to  wit,  T-rail  '*  suitable  for  railway  purposes;" 
and  it  was  claimed  by  the  plaintiff  that  this  section  impliedly  prohibited 
large  T-rails  on  those  streets  not  named  in  the  ordinance.  The  court  said: 
**  Granting,  for  the  sake  of  argument,  that  section  three  impliedly  prohib- 
its large  Trails  *  suitable  for  railway  purposes '  on  those  streets  not  named 
in  it,  yet  it  is  no  violation  of  the  inhibition  to  lay  on  other  streets  trav- 
ersed by  street  railways  a  small  and  light  T-rail  not  *  suitable  for  railway 
purposes.'  A  T-rail  of  a  hundred  pounds  to  the  lineal  yard  may  be  *  suit- 
able for  railway  purposes,'  but  the  grant  of  the  right  to  use  a  T-rail  of  a 
hundred  pounds  to  the  lineal  yard  on  a  railway  over  certain  streets  would 
surely  not  inhibit  the  right  to  use  a  T-rail  of  ten  pounds  to  the  lineal  yard 
on  a  street  railway  over  other  streets.  The  implication  cannot  be  broader 
than  the  grant.  The  grant  is  that  a  T-rail  *  suitable  for  railway  purposes ' 
may  be  used  on  certain  streets;  this  cannot  imply  that  a  T-rail  not  *  suitable 
for  railway  purposes,'  though  it  may  be  suitable  for  street  railway  purposes, 
shall  not  be  used  on  other  streets.'' 

In  Nichols  et  al  v.  Ann  Arbor  &  Y.  St.  Ey.  Co.,  87  Mich.  361, 50 
Am.  &  Eng.  E.  Cas.  250,  it  was  shown  that  the  defendant's  road 
was  laid  with  a  T-rail,  such  as  is  ordinarily  used  in  the  construc- 
tion of  a  railroad  for  commercial  purposes,  except  that  it  was  some- 
what lighter  in  weight.  This  use  of  the  T-rail  was  one  of  the  prin- 
cipal items  in  the  construction  of  the  road  of  the  defendant 
company  complained  of  by  the  plaintiffs  as  imposing  an  additional 
servitude  upon  their  abutting  property,  and  for  which  they  prayed 
a  perpetual  injunction  enjoining  the  operation  of  the  road  in  the 
manner  in  which  it  was  then  constructed  and  maintained.  The 
court  granted  the  injunction  asked  upon  a  finding  that  the  road- 
bed did  not  conform  to  the  grade  of  the  street,  it  being  made  by 
cuts  and  fills,  which  in  some  places  varied  two  feet  or  more  from 
the  grade,  and  upon  findings  of  other  irregularities  of  construction 
in  violation  of  the  act  under  which  the  company  operated,  of  which 
the  fact  that  a  T-rail,  laid  upon  exposed  ties,  was  one;  but  it  does 
not  appear  that  the  use  of  the  T-rail  itself  was  pronounced  irregu- 
lar in  the  construction  of  a  street  railway,  or  that  it,  of  itself, 
added  to  the  servitude  of  the  public  street.  In  other  words,  tliis 
case,  while  involving,  does  not  decide,  the  specific  point  now  under 
consideration. 
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Old  Colony  Eailjioad  Co. 

V. 

BocKLAND  &  Abington  St.  Eailroad  Co. 

(161  Mass,  416.) 

Street  Railways-^^ower  of  Court  of  Equity  to  Regulate  Method  of 
Construction. — When  a  street  railway  corporation  is  constructing  its  road, 
in  accordance  with  the  powers  conferred  upon  it  by  its  charter,  over  a  loca- 
tion granted  to  it  by  the  proper  officers  of  a  town,  and  is  using  or  intend- 
ing to  use  the  safeguards  pointed  out  by  the  statutes,  the  supreme  court, 
under  the  general  equity  powers  conferred  by  Pub.  St.  ch.  151,  §4,  has 
no  power  to  say  that  the  railway  company  must  use  other  and  difEerent 
safeguards.     {Page  180.) 

Appeal  from  Suffolk  county  supreme  judicial  court. 
Affirmed. 

J,  H.  Benton,  Jr,,  for  appellant. 

George  W.  Kdley  and  William  J.  CougJdan,  for  appellee. 

Lathrop,  J. — This  is  a  bill  in  equity  to  restrain  the  defend- 
ant, a  corporation  operating  a  street  railway  by  electricity, 
from  crossing  the  tracks  of  the  plaintiffs  railroad  at  grade  at 
North  avenue,  in  Abington.  At  the  hearing  before  a  single 
justice  it  appeared  that  the  defendant  was  a  duly 
organized  street  railway  corporation,  and  that  it 
Lad  received  a  location  from  the  selectmen  of  Abington  which 
authorized  it  to  lay  its  tracks  over  certain  streets,  including 
North  avenue. 

The  plaintiff  contends  that,  even  if  the  defendant  has  com- 
plied with  all  the  requirements  of  the  statutes,  this  court  has 
jurisdiction  in  equity  to  regulate  the  manner  in  which  it  shall 
operate  its  road,  and  to  direct  it  to  construct  suitable  and 
necessary  signals,  safeguards,  and  appliances  for  the  safety 
of  the  public  traveling  upon  the  plaintiffs  railroad.  We 
are  of  opinion  that  we  have  no  jurisdiction  to  grant  the 
relief  prayed  for. 

By  tub.  St.  c.  113,  §  7,  the  selectmen  of  a  town  are  em- 
powered to  grant  a  location  of  a  street  railway  stAtnte  proTii- 
•*  under  such  restrictions  as  they  deem  the  interests  '»"« reimut- 
of  the  public  may  require."     Section  40  provides  :  t"//„7rt;;^\' 
*'A  street   railway  company  whose  track  crosses  rmiiwarnin 
the   tracks   of  a   steam   railroad   shall  make  the  VMMchnsetts. 
crossing  in  such  manner  as  to  injure  as  little  as  possible  such 
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tracks ;  and  shall  not  insert  frogs  therein,  or  make  incisions 
into  the  rails  thereof,  without  the  consent  of  the  directors  of 
such  road."  Section  41  provides :  "  When  a  street  railway 
crosses  at  the  same  level  a  steam  railroad  where  locomotive 
engines  are  in  daily  use,  every  driver  of  a  car  upon  the  street 
railway  shall,  when  approaching  the  point  of  intersection,  stop 
his  ear  within  one  hundred  feet  of  its  crossing."  By  section 
39,  "  a  street  railway  company  may  use  such  motive-power  on 
its  tracks  as  the  board  of  aldermen  of  cities,  or  the  selectmen 
of  towns,  through  which  it  is  located,  may  from  time  to  time 
permit." 

The  only  power  of  this  court  to  act  in  equity  which  is 
sututorj  directly  given  by  statute  is  found  in  section  63, 
power  of  which  provides :  "  The  supreme  judicial  court  shall 
to  reguuto  have  full  equity  powers  to  compel  the  observance 
couHtrnction.  of  all  laws  governing  street  railway  companies,  and 
of  all  orders,  rules,  and  regulations  made  in  accordance  with 
this  chapter  by  the  board  of  aldermen  of  a  city  or  the  select- 
men of  a  town,  or  by  the  board  of  railroad  commissioners, 
and  may  compel  such  observance  upon  the  petition  of  the 
mayor  and  aldermen  of  any  city  or  the  selectmen  of  anj'  town 
in  which  the  street  railway  is  located."  The  case  at  bar  does 
not  fall  within  this  section. 

Under  our  general  equity  powers,  conferred  by  Pub.  St. 
c.  151,  §  4,  we  are  of  opinion  that  when  a  street 
pJwer*oTer"^  railway  corporation  is  constructing  its  road,  in 
conKtrnction  of  accordance  with  the  powers  conferred  upon  it  by 
Btreet  r»u-  its  charter,  over  a  location  granted  to  it  by  the 
'^•'■*  selectmen  of  a  town,  and  is  using,  or  intending  to 

use,  the  safeguards  pointed  out  by  the  statutes  of  the  com- 
monwealth, we  have  no  power  to  say  that  it  must  use  other 
and  different  safeguards.  The  whole  subject-matter  is  regu- 
lated by  the  legislature.  Our  duty  is  merely  to  see  that  the 
law  is  complied  with,  and  not  to  interfere,  unless  either  the 
constitution  or  the  law  requires  us  to  do  so. 

The  absurdity  of  any  other  rule  is  shown  by  what  we  are 
asked  to  do  in  this  case.  It  is  gravely  argued  that  we  should 
coinpel  the  defendant  to  put  frogs  in  its  tracks  and  have  in- 
terlocking signals  to  protect  the  crossing.  This,  as  appears 
fi  oin  tlie  testimony,  would,  in  the  first  instance,  cost  about 
J:?GOOO,  and  would  require  to  maintain  the  system  an  ex- 
pense of  about  $1500  a  year ;  and  this  is  a  system  which  the 
witnesses  testify  they  have  never  known  to  be  used  by  a  street 
railway  crossing  the  tracks  of  a  steam  railroad  at  grade. 

The  plaintiff  further  contends  that  the  location  was  not 
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proof  of  a  right  to  cross  the  tracks,  because  it  does  not  appear 
that  it  was  accepted  by  the  directors  in  writing  within  thirty 
days  after  they  received  notice  thereof,  as  required  by  Pub. 
St.  c.  113,  §  7 ;  also,  that  it  does  not  appear  that  it 
had  filed  a  certificate  of  payment  of  50  per  cent,  of  <l"wt^on»  first 
its  capital  stock,  as  required  by  Pub.  St.  c.  113,  §  liiureof*''" 
19.     These  questions  were  not  raised  in  the  court  proof, 
below,  and  nothing  appears  in  regard  to  them  in 
the  evidence  reported,  with  this  exception,  that  it  was  con- 
ceded that  the  defendant  had  a  charter  and  a  location. 

The  bill  alleges  that  the  defendant  *'  has  no  right  to  enter 
upon  and  construct  a  railroad  upon  and  over  said  location 
and  tracks  of  the  plaintiff."  This  allegation  it  was  the  duty 
of  the  plaintiff  to  prove.  It  made  certain  concessions,  and 
directed  its  evidence  to  a  single  point ;  namely,  whether  it 
was  consistent  with  safety  for  the  defendant  to  cross  its  tracks 
without  the  use  of  certain  appliances.  If  there  was  any  other 
ground  for  its  contention  that  the  defendant  had  no  right  to 
cross  its  tracks,  it  should  have  put  in  evidence  to  prove  it. 

The  result  is  that  the  decree  of  the  single  justice  dismissing 
the  bill,  with  costs,  must  be  affirmed. 


Chicago  &  Calumet  Terminal  Eailway  Co. 

V. 

Whiting,  Hammond  &  East  Chicago  Street  Eailway  Co. 

(Supreme  Court  of  Indianay  Nov.  13,  1894.) 

Street  Railways — Additional  Servitude  to  Streets — Rigiit  of  Abutters  to 
Damages  [(1;  p.  189]. — The  auiliorized  and  proper  use  of  a  public  street  by 
a  street-railway  compaDy  is  not  an  additional  burden  to  that  of  the  general 
easement  in  the  street,  and  the  owners  of  the  fee  are  not  entitled  to  dam- 
ages on  account  of  the  construction  thereof.     (Page  184  et  seq). 

Same— Right  to  CrossTraclcs  of  Steam  Railroads  [(2)  p.  189]. — The  right  of 
a  steam-rail  road  company  to  use  a  public  street  is  subject  to  the  easement  of 
the  public  in  the  streets,  and  as  a  street  railway  imposes  no  additional  ser- 
Titude  upon  a  street,  it  may  construct  its  line  and  operate  the  same  across 
the  tracks  of  a  steam- railroad  company,  without  making  compensation 
therefor.    {Page  187). 

Appeal  from  Lake  county  circuit  court.    Affirmed. 

H,  S.  BouteH  and  K  D,  Crumpcicker,  for  appellant. 
Olds  dc  Griffin,  for  appellee. 
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McCabe,  J. — This  is  an  appeal  from  an  interlocutory  order 
granting  a  temporary  injunction  against  the  appellant  inter- 
fering with  or  preventing  the  appellee  from  laying 
its  railway  connections  over  and  across  the  road- 
bed and  right  of  way  of  said  appellant  at  the  points  where 
appellant's  tracks  and  railway  cross  the  following  streets, 
namely  :  Hohman  street,  Gostlin  street,  and  Oak  street,  in  the 
city  of  Hammond,  Ind ;  Forsyth  avenue,  in  the  city  of  East 
Chicago,  Ind.;  and  Indiana  Boulevard,  a  public  highway 
nearly  south  of  Whiting,  Ind.  — where  the  tracks  of  appellee 
would,  if  connected,  cross  the  said  tracks  of  appellant. 

It  is  assigned  for  error  that  the  complaint  does  not  state 
sufficient  facts,  and  that  the  court  erred  in  granting  the  tem- 
porary injunction. 

It  appears  from  the  complaint  that  the  appellee  is  a  cor- 
poration organized  under  the  laws  of  this  state  providing  for 
the  incorporation  of  street-railway  companies 
Ku^ir  2  Burns'  Eev.  St  1894,  §§  5450-5465 ;  Eev.  Si 
1881,  §§  4143-4155).  and  that  in  the  year  1893  it 
secured  from  the  mayor  and  common  council  of  the  city 
of  Hammond,  Ind.,  by  ordinance  duly  enacted,  a  fran- 
chise permitting  it  to  use  certain  streets  in  said  city,  among 
which  are  the  streets  already  named,  for  the  purpose 
of  constructing  thereon  a  street  railway  to  be  operated 
by  electricity,  with  all  the  necessary  appliances  ;  that  in  said 
year  last  named  the  appellee  also  secured  from  the  city  of 
East  Chicago,  Ind.,  then  an  incorporated  town,  and  since  in- 
corporated as  a  city  by  ordinance  duly  enacted,  a  franchise 
granting  to  appellee  the  right  and  privilege  to  use  certain 
streets  in  said  town — among  them  being  Forsyth  avenue, 
above  named — for  the  purpose  of  constructing  thereon  its 
said  electric  street  railway ;  that  in  the  same  year  it  secured 
from  the  board  of  commissioners  of  Lake  county,  in  said 
state,  by  ordinance  duly  adopted,  a  franchise  and  license 
granting  it  the  right  to  use  certain  public  highways  of  said 
county,  among  which  is  Indiana  Boulevard,  for  the  purpose 
of  constructing,  maintaining,  and  operating  thereon  its  said 
electric  street  railway,  all  of  which  licenses  and  franchises 
were  duly  accepted  by  appellee,  and  it  gave  bond  in  the 
sum  of  $10,000  to  each  of  said  municipal  corporations,  con- 
ditioued  that  it  would  save  them  harmless  on  account  of  any 
negligence  of  appellee  in  the  construction  or  operation  of  its 
said  street  railway  ;  that  the  purpose  of  appellee,  and  the  pur- 
pose of  its  incorporation,  was  and  is  the  construction  and 
operation  of  an  electric  street  railway  in  the  said  town  (now 
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city)  of  East  Chicago,  and  through  the  said  city  of  Hammond, 
Ind.,  over  certain  public  highways  of  the  said  county  of  Lake, 
to  and  through  the  village  of  Whiting,  in  said  county,  and 
thence  over  certain  public  highways,  the  right  to  use  which 
had  been  granted  by  the  said  board  of  commissioners,  as  be- 
fore stated,  to  the  state  line  between  the  states  of  Indiana  and 
Illinois  at  a  point  on  the  said  Indiana  Boulevard  near  the 
village  of  Roby  ;  that  it  has  constructed  its  said  street  rail- 
way, with  all  its  attachments  and  appurtenances,  with  the 
exception  of  certain  railroad  crossiugs  at  points  where  its  said 
line  of  railway  crosses  the  tracks  of  steam -railroad  companies 
upon  said  public  highways  hereinafter  mentioned ;  that  it 
has  been  and  now  is  operating  all  that  portion  of  its  said  rail- 
way in  the  city  of  Hammond  lying  south  of  the  Michigan 
Central  Railroad  tracks  in  said  city,  being  about  two  miles 
in  length,  and  its  entire  line  is  completed  from  the 
Michigan  Central  Railroad  tracks  in  said  city  of  Jir**'!!**"  . 
Hammond  to  and  through  the  said  city  of  East  conUBaed"'  ^ 
Chicago,  with  the  exception  of  the  railroad  cross- 
ings before  mentioned ;  that  the  appellant  is  a  corporation 
operating,  by  steam  power,  a  line  of  railway  from  the  city  of 
Chicago,  111.,  into  said  county  of  Lake,  in  the  state  of  In- 
diana, passing  through  said  city  of  Hammond,  the  said  city 
of  East  Chicago,  and  the  said  village  of  Whiting ;  that  the 
railroad  tracks  of  said  appellant  cross  the  said  Holiman 
street,  Gostlin  street,  and  Oak  street,  in  said  city  of  Ham- 
mond, and  the  said  Forsyth  avenue  in  the  city  of  East 
Chicago,  as  nearly  as  may  be,  at  right  angles,  and  the  said 
Indiana  boulevard  at  a  point  near  and  south  of  the  said  vil- 
lage of  Whiting,  in  a  direction  nearly,  if  not  quite,  at  right 
angles ;  that  the  tracks  of  said  street  railway  are  laid  upon, 
along,  and  lengthwise  with  the  said  streets,  and  public  high- 
way's aforesaid,  and  when  completed,  by  the  construction  of 
connections  or  crossings  over  the  tracks  of  said  appellant,  it 
will  cross  the  said  appellant's  railway  tracks  at  all  points 
where  they  cross  the  said  streets  and  public  highways ;  that 
appellant  had  refused  to  permit  the  said  street  railway  com- 
pany to  connect  its  said  railway  tracks  by  constructing  proper 
railroad  crossings  and  connections  where  the  tracks  of  appel- 
lee cross  the  tracks  of  the  appellant  as  aforesaid,  unless  ap- 
pellee will  enter  into  a  contract  with  appellant  agreeing  to 
certain  requirements  demanded  bv  appellant,  covering  the 
expense  of  maintaining  gates  and  Hagmeu  at  said  points,  and 
the  future  construction  by  appellee,  at  its  own  expense,  of 
certain  devices,  commonly  known  as  ^'interlocking  switches," 
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which  may  in  future  be  demanded,  and  will,  unless  restrained, 
prevent,  by  force,  the  construction  of  said  crossings,  and  has 
threatened  to  and  will  tear  up  and  remove,  by  force,  any  cross- 
ings or  connections  at  said  points  across  its  said  railway  tracks, 
which  appellee  may  succeed  in  constructing  thereat ;  that,  by 
force,  appellant  has  made  it  impossible  for  appellee  to  oper- 
ate its  said  street  railway  between  the  said  city  of  Hammond 
and  the  said  city  of  East  Chicago,  and  appellee  cannot  so 
operate  its  said  street  railway  to  connect  any  of  said  cities 
or  villages  aforesaid  until  said  tracks  are  connected  and 
crossings  laid  over  the  tracks  of  appellant  at  the  points  afore- 
said ;  that  appellee  has  a  large  force  of  men  ready  to  con- 
struct and  lay  the  said  crossings,  and  is  now  ready  and  wait- 
ing  to  operate  its  satd  road,  except  the  laying  of  the  said 
tracks  across  the  appellant's  tracks ;  that  in  the  connection 
of  its  said  railway  tracks,  and  the  laying  of  said  crossiugs 
aforesaid,  appellee  does  not  propose,  nor  has  it  proposed,  de- 
sired, or  intended,  to  in  any  manner  attach  or  fasten  the 
same  or  lay  the  same  upon  or  against  any  of  the  railway 
tracks  of  said  appellant  without  its  consent,  but  it  desires  to, 
and  will,  if  protected  by  a  restraining  order,  lay  its  said 
tracks  up  to  the  rails  of  said  appellant,  and  between  the 
same,  at  right  angles  therewith,  forming  what  is  known  as  a 
"jump  crossing;"  that  such  crossings  are  in  common  use 
by  street  railway  companies  ;  that  it  will  in  no  manner  inter- 
fere with,  retard,  or  endanger  the  running  of  trains  by  said 
appellant,  nor  will  they  in  any  manner  interfere  with  or  re- 
strict its  use  of  said  property,  or  lessen  the  value  thereof. 
Prayer  that  the  appellant  be  restrained  from  doing  the  acts 
complained  of  until  the  further  order  of  the  court,  and,  on 
the  final  hearing,  that  appellant  be  perpetually  enjoined. 
It  is  the  settled  law  of  this  state  that  the  public  takes  only 
an  easement  in  the  streets  of  a  city  or  town,  and  if  a  steam 
luiiroAd  In  railroad  company  lays  its  tracks  upon  such  streets 
■treeti--  ^\^q  abutting  owner  of  the  fee  whose  title  extends 

right  to'  *^  ^^®  center  of  the  street,  is  entitled  to  recover 
dftiuaffM.  damages.  Terre  Haute  &  I.  R.  Co.  v.  Scott,  74 
Ind.  29,  3  Am.  &  Eng.  E.  Cas.  208;  Eichels  v.  Evansville 
St.  R.  Co.,  78  Ind.  261,  5  Am.  &  Eng.  Corp.  Cas.  274  ;  Cox  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind.  178 ;  Sharpen.  St.  Louis 
&  S.  E.  R.  Co.,  49  Ind.  296 ;  Ross  v,  Faust,  54  Ind.  471 ;  Nel- 
son V.  Fleming,  56  Ind.  310 ;  Anderson,  etc.,  R.  Co.  v,  Ker- 
nodle,  54  Ind.  314 ;  Roelker  v.  St.  Louis  &  S.  E.  R.  Co.,  50 
Ind.  127. 

The  basis  upon  which  this  rule  rests  is  that  the  appropria- 
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tion  of  the  soil  over  which  a  street  passes,  for  the  construc- 
tion, operation,  and  maintenance  of  a  steam  railway,  is  a  new 
or  additional  appropriation  to  that  of  the  easement  granted 
to  the  publiCj,  which  entitles  the  abutting  owner  to  such 
damages  as  he  may  sustain  thereby.  Cox  v.  Kailroad  Co., 
supra.  It  follows  from  this  that  the  steam  railway  which 
obtains  a  right  of  way  over  a  street,  and  constructs  its  rail- 
way thereon,  obtains  something  more  than  an  easement.  It 
obtains  property  rights  in  such  right  of  way,  subject  only  to 
the  right  of  the  public  to  travel  over  the  street.  And  the 
question  here  presented,  by  challenging  the  sufficiency  of  the 
complaint,  is  whether  the  same  rule  applies  to  street  rail- 
ways ;  that  is,  whether  the  appropriation  of  a  street  to  the 
use  of  a  street  railway  is  a  new  and  an  additional  appropria- 
tion,— a  new  and  additional  burden  to  that  of  the  easement 
of  the  public  generallv. 

It  is  conceded  by  the  appellant  that  a  street  railroad  is  not 
an  additional  burden  upon  the  fee  in  the  street,  street  rmii- 
although  appellant  claims  that  strong  reasons  exist  ^»J»not»ddi- 
against  the  doctrine.     It  is  conceded,  however,  that  Jo^JJ'bu"  *" 
the  courts  have   quite   generally   held  that. such  itreett. 
use  of  a  street  is  not  an  additional  burden  ;  that  it  is  simply 
an  extended  use  of  the  right  which  the  public  acquired  in  the 
first  instance.      This   concession,  we  think,  admits  that  the 
appellant  has  no  cause  to  complain  of  the  action  of  the  cir- 
cuit court.     The  writer  of  this  opinion  seriously  doubts  the 
soundness  of  the  rule  thus  conceded  by  the  appellant.     It  is 
true  that  a  street  railway  corporation  have  a  right  to  the  use 
of  the  public  streets  of  a  city  or  town,  for  the  purposes  of 
ordinary  travel  over  them,  in  the  same  way  that  any  other 
portion    of    the   general   public   may  enjoy  that  ooetriuethftt 
right.     But  when  they  obtain  a  right  of  way  over  nseofMrwti 
such    streets  to   lay  down  their   tracks   on   such  >»J  "*««*  «"»ii. 
streets,  they  obtain  and  secure  a  right  and  an  in-  Tn  elwment, 
terest  in  the  street  that  the  general  public  does  not  Attacked, 
and   cannot  have  and  enjoy.     They  obtain,  to  all  intents  and 
purposes,  as  much  a  property  right  in  their  right  of  way  in 
the  street  attached  to  the  soil  as  the  steam  railway  laid'  on 
such  streets.     This  is  so  because  such  companies  are  author- 
ized to  mortgage  their  corporate  property  and  franchises  to 
secure  the  payment  of  loans  of  money  to  the  corporation. 
Such  power  necessarily  carries  with  it  power  to  sell  such 
property  and  franchises  at  sheriff's  sale  to  make  the  money. 
2  Eev.  Si  1894,  §  5473  ;  New  Orleans  Spanish  Ft.  &  L.  E. 
Co.,  Delamore,  114  U.  S.  501. 
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How  such  a  right  can  constitute  nothing  more  than  the 
easement  has  in  the  street,  it  is  difficult  to  understand. 

If  the  location  and  operation  of  a  street  railway  on  a  pub- 
lic street  is  no  new  or  additional  burden  on  the  soil,  but 
rests  on  the  easement  the  public  has  in  the  street,  then  it 
seems  to  the  writer  the  company  need  not  obtain  any  license, 
permit,  or  franchise  from  the  municipal  authorities  to  con- 
struct its  tracks  in  the  public  streets  of  a  city.  And  yet  it  is 
the  settled  law  in  this  and  other  states  that  a  street  railway 
cannot  be  laid  upon  the  streets  of  a  town  or  city  without  a 
grant  of  a  license  or  franchise  therefor,  either  by  the  muni- 
cipality or  the  legislature.  Indianapolis  Cable  St.  K.  Co.  v. 
Citizens'  St.  K  Co.,  127  Ind.  369;  43  Am.  &  Eng.  K  Cas.  234;  23 
Am.  &  Eng.  Enc.  Law  946,  947,  and  authorities  there  cited.  No 
other  part  of  the  public  is  required  to  obtain  a  license  or  fran- 
chise to  use  or  enjoy  the  easement  of  the  street.  The  very  fact 
that  a  franchise  is  required  to  authorize  and  justify  a  street 
railway  company  to  lay  down  its  tracks  on  a  public  street 
seems  to  the  writer  a  sufficient  reason  for  saying  that  such 
was  not  one  of  the  uses  in  contemplation  when  the  street  was 
opened  and  dedicated.  Besides,  it  is  settled  law  that  the 
street  railway  company,  when  once  its  track  is  constructed 
on  a  street,  has  rights  over  that  part  of  the  street  where  its 
track  is  located  superior  to  those  of  the  public,  who  enjoy 
only  the  easement  in  the  street.  For  instance,  the  public 
must  turn  off  of  the  street  railway  track  w^hen  met  by  the 
street  railway  cars.  23  Am.  &  Eng.  Enc.  Law,  990,  991,  and 
authorities  there  cited. 

But  the  overwhelming  weight  of  authority  seems  to  settle 
the  law,  both  in  this  state  and  elsewhere,  that  a  street  railway 
is  not  an  additional  burden  to  that  of  the  general  easement 
street  rail-  in  the  street,  and  that  the  owners  of  the  fee  are  not 
ri*'"i"r*d^*'  ^^^^^-l^d  ^^  damages  on  account  of  the  construc- 
topobifceftRe.  ^^^^  thereof  on  a  public  street.  Eichels  v.  Kail- 
mentiiiRtreeu.  road  Co,,  sufira;  Indianapolis  Cable  St.  R.  Co.  v. 
Citizens'  St.  E.  Co.  supra;  Elliott  v.  Fair  Haven  &  W.  R.  Co., 
32  Conn.  579  ;  Hinchman  v.  Patterson  Horse  Pass.  R.  Co.,  17 
N.  J.  Eq.  75  ;  Jersey  City  &  B.  R.  Co.  v.  Jersey  City  &  H. 
Horse  R.  Co.,  20  N.  J.  Eq.  61 ;  Cincinnati  &  S.  G.  A.  St.  Ry. 
Co.  V.  Village  of  Cumminsville,  14  Ohio  St.  523  ;  Hobart  v. 
Milwaukee  City  R.  Co.,  27  Wis.  194:  Attorney-General  v.  Met- 
ropolitan R.  R.,  125  Mass.  515  ;  Brown  v.  Duplessis,  14  La. 
Ann.  842  ;  Savannah  &  T.  R.  Co.  v.  Mayor,  etc.,  45  Ga.  602  ; 
Peddicord  v.  Baltimore  C.  &  E.  M.  Pass.  R.  Co.,  34  Md.  463 ; 
23  Am.  &  Eng.   Enc.  Law,  954-957,  and  authorities  there 
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cited.  These  authorities,  and  others  that  might  be  cited,  so 
firmly  settle  the  rule  that  it  could  not  now  be  departed  from 
without  serious  disturbance  of  vested  property  rights. 

The  use  of  the  street  by  the  appellant  is  subject  to  the  ease- 
ment in  the  public,  and  the  burden  of  keeping  the  street 
crossing;  oyer  its  tracks  in  such  a  condition  as  not  to  impede 
or  obstruct  the  public  easement  and  use  of  the  street  by  the 
public  generally  is  a  burden  already  resting  on  the  appellant. 
That  burden  is  in  no  way  to  be  added  to  or  increased  by  the 
crossings  appellee  proposes  to  construct.  So  long,  therefore, 
as  it  is  the  settled  law  of  this  state  that  a  street  railway  is 
not  an  additional  burden  to  that  of  the  easement  the  general 
public  has  in  the  street,  and  that  the  street  railway 
company's  right  to  use  the  street  is  founded  on  r»fiwB>  to"* 
that  easement,  that  long  it  must  be  held  that  the  eroMtrftcksof 
right  of  such  railway  to  cross  over  the  tracks  of  a  •*•»"  railroad 
steam  railway  laid  on  such  street  is  subject  to  no  JJlJjJ^*'  * 
conditions  other  than  those  to  which  the  general 
public  is  subject  in  traveling  over  such  street.  When  the 
steam  railway  company  obtains  its  right  of  way  over  and 
along  a  public  street,  it  does  so  subject  to  the  right  of  the 
general  public  to  use  that  street,  and  the  street  crossings 
over  its  tracks  ;  and  it  is  generally  incumbent  on  such  steam 
railway  companies  to  make  such  crossings  as  passable  for 
the  general  public  as  they  were  before  the  construction  of 
their  tracks  thereon. 

The  duty,   therefore,  is  incumbent  on  the  steam  railway 
company  only  to  make  the  crossing  as  passable 
as  it   was   before   the  construction   of  its  tracks  ^^^r^^^^^^ 
thereon,  for  the  public  generally  or  as  nearly  so  ^J^*g.  * 
as  practicable.     That  does  not  impose  the  burden 
of  providing  cross  rails  and  tracks  for  the  street  railway  to 
make  the  crossing.     But  the  street  railway  is  proposing  to 
furnish  all  that  itself,  and  to  be  to  all  the  expense  of  making 
the  crossing  and  connection.     Appellant  contends  that  this 
will  be  a  burden  and  a  hindrance  to  the  free  and  unobstructed 
use  of  the  appellant's  steam  railway,  which  it  is  claimed  is  a 
taking  of   private   property   without  just   compensation,  in 
violation  of  the  constitution. 

True,  it  is  a  hindrance  and  an  obstruction  to  the  use  of 
appellant's  steam  railway.  But  having  obtained  its  right  of 
way  subject  to  the  burden  of  the  easement  in  the  public 
generally,  and  the  street  railway  being  entitled  to  the  use  of 
that  easement,  all  the  rights  appellant  obtained  in  the  street, 
for  its  steam  railway,  were  subject  to  the  right  of  the  street 
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railway  to  use  the  street.  In  short,  the  appellant's  rights, 
steftniraii-  obtained  in  the  use  of  the  streets  for  its  steam 
roftd  not  en-  railway,  were  subject  to  the  burden  of  the  appellee's 
pl^ftt^^bT  ^^^  thereof,  in  the  ordinary  and  proper  manner,  for 
street  raiiwftj  its  Street  railway.  The  complaint  shows  that 
formftkisffof  appellee  was  only  proposing  to  use  the  streets  at 
eroMing.  ^^^   crossings  in   the   ordinary   and  in   a   proper 

manner  for  the  construction  of  street-railway  crossings,  and 
that  it  had  been  hindered  and  obstructed  therein  by  the  ap- 
pellant, by  the  use  of  force. 

It  would  therefore  not  be  a  taking  of  private  property  with- 
out just  compensation,  because  it  does  not  propose  to  take 
from  appellant  anything  it  ever  owned.  It  never  owned  its 
right  of  way  over  and  across  the  streets  named,  free  from  the 
burden  of  the  public  easement,  a  part  of  which  belongs  to 
the  appellee,  the  street  railway. 

The  conclusion  we  reach  is  not  in  conflict  with  the  case  of 
Indianapolis,  etc.,  G.  R.  Co.  v.  Belt  Ry.  Co.,  32  Am.  &  Eng. 
R.  Cas.  173,  110  Ind.  5,  cited  and  relied  on  by  the  appellant. 
In  that  case  the  gravel-road  company  was  a  prirate  corpora- 
tion, and  the  owner  of  the  gravel  road  before  the  construction 
of  the  Belt  railway.  The  property  of  the  gravel-road  company 
was  not  acquired  subject  to  any  easement  in  the  public,  or 
any  one  else,  to  construct  a  railroad  across  its  gravel  road. 
It  was  there  held,  very  properly,  that  while  the  statute  con- 
fers upon  railroad  companies  the  power  to  cross  highways, 
and  to  do  so  without  the  payment  of  compensation,  so  far  as 
the  public  is  concerned,  yet  that  a  gravel  road,  owning  its 
road,  owns  it  as  any  body  else  owns  his  property,  and  that 
private  property  cannot  be  taken  by  any  one  without  just 
compensation,  nor,  except  in  case  of  the  state,  without  such 
compensation  first  assessed  and  tendered.  Const.  Ind.  art.  1, 
§  21.  And  it  was  there  further  held  that  the  buildiug  of  a 
railroad  across  such  gravel  road  would  be  a  taking  of  private 
property,  within  the  meaning  of  the  section  of  the  constitution 
referred  to  on  the  ground  that  it  was  an  incumbrance  on  the 
property. 

Manifestly,  that  case  has  no  application  here,  because  the 
gravel-road  company  acquired  its  property  in  the  gravel  road, 
not  subject  to,  but  free  irom,  any  easement  or  incumbrance, 
of  any  kind  whatever.  Not  so  with  the  appellant,  the  steam- 
railway  company,  in  the  case  now  before  us.  As  we  have 
already  seen,  it  acquired  its  rights  subject  to  the  easement 
and  incumbrance  against  which  it  admits,  by  its  assignment 
of  error,  it  has  made  forcible  resistance. 
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The  same  principle  applies  to  the  crossing  over  appellant's 
tracks,  where  they  cross  Indiana  boulevard,  a  public  highway 
of  the  county.  The  statute  provides  that  the  county  board 
may  grant  the  right  or  privilege  to  a  street  railway  company 
to  use  any  public  highway  of  the  county  for  its  street  railway. 
2  Key.  St.  1894,  §§  5465-5468  (Eev.  St.  1881,  §§  4155-4158). 
The  right  to  pass  over  the  highway  by  a  steam  railway  is  sub- 
ject to  the  easement  of  the  public,  a  part  of  which  is  owned 
and  enjoyed  by  the  street  railway. 

We  are  therefore  of  opinion  that  the  complaint  stated  facta 
sufficient  to  constitute  a  cause  of  action,  and  that  the  circuit 
court  did  not  err  in  granting  the  temporary  injunction. 

Therefore  the  interlocutory  order  granting  the  same  is 
affirmed. 

ABSTRACTS  OF  RECENT  DECISIONS 

(2)  Crosslns^  Tracks  of  Other  Railway  [{2)  post]— E fed  of  Pennsyl- 
vania Statute  Prohibiting  Occupation  of  Streets  by  more  than  One 
Company. — An  act  (May  14, 1889,  P.  L.  511)  providing  (in  §  18)  that 
any  street  railway  company  incorporated  thereunder  "  shall  have 
the  right  in  its  construction  to  cross  at  grade  diagonally  or  trans- 
versely any  railroad  operated  by  steam  or  otherwise,^'  and  (in  §  4) 
that  a  railroad  track  shall  not  be  constructed  on  a  sti-eet  upon  which 
there  is  an  existing  track,  authorizes  a  street  railway  company,  in 
constructing  a  crossing  over  another  street  railway,  to  make  a  rea- 
sonable elongation  of  its  connecting  track,  although  in  doing  so  it 
is  necessary  to  prolong  its  track  for  a  distance  of  about  200  feet  on 
the  same  street  and  parallel  with  the  track  of  such  other  company. 
Citizens'  Pass.  R.  Co.  v.  East  Harrisburg  Pass.  R.  Co.  (Pa.),  30  Atl. 
Kep.  159. 

Same — Question  of  Special  Damage  for  Crossing  of  Tracks. — Such 
special  damage  as  will  justify  the  interference  of  a  court  of  equity  is 
not  suffered  by  a  steam  railway  company  which  has  merely  the  right 
to  operate  its  road  across  the  highway  at  grade,  through  the  estab- 
lishment in  the  highway  of  a  street  railway,  the  motive  power  of 
which  is  electricity,  supplied  by  means  of  wires  elevated  a  sufficient 
height  to  admit  the  free  passage  of  the  cjirs  of  the  steam  road 
thereunder.  West  Jersey  R.  Co.  v,  Camden  G.  &  W.  R.  Co.  (N.  J.) 
29  Atl.  Rep.  423.  

NOTES 

(1)  Additional  Servitude  of  Street  Railways— Right  of  Abutter. — See 
full  note  upon  this  subject,  ante,  p.  G4  ef  seq.,  and  Taylor  it  al.  v. 
Bay  City  St.  Ry.  Co.,  ante,  p.  165,  and  abstracts  of  late  cases 
therein  referenced. 

(2)  Right  of   Street  Railway  to  Cross  Tracks  of  Steam  Railroad. — A 
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street  railway  company,  duly  authorized  and  properly  constructed, 
has  the  same  rights  and  privileges  in  the  streets  through  which  it 
has  obtained  a  right  of  way,  as  have  the  owners  of  private  veiiicles, 
or  the  public  at  large,  enhanced  and  augmented  by  a  right  of  pass- 
age along  such  streets,  paramount  to  that  of  all  other  passers.  But, 
with  the  exception  of  this  paramount  right  of  way,  street  railway 
companies  have  no  greater  privileges,  as  occupiers  of  the  public 
streets,  than  have  any  other  travelers  thereon. 

Street  railway  companies,  therefore,  with  reference  to  the  right  to 
cross  the  tracks,  or  right  of  way,  of  commercial  steam  railroads, 
have  no  greater  advantages  than  other  users  of  the  public  streets,  jj 

and  they  are  held  to  the  same   requirements  as  to  care  in  making  * 

such  crossings  as  are  any  other  travelers. 

The  principles  above  laid  down,  wliile  general  in  text,  may  be 
applied  to  each  incident  which  follows  from  the  intersection  of  the 
several  rights  of  way;  not  only  in  the  actual  running  of  cars,  but 
in  the  construction  of  the  lines  of  road.  Where,  therefore,  a  public 
highway  or  street,  the  fee  of  which  is  in  the  public,  runs  across  a 
steam- railroad  track,  there,  under  proper  legal  authority,  a  street 
railway  may  be  constructed  and  operated  at  grade,  and  such  con- 
struction and  operation  will  impose  no  burden  upon  the  property 
of  the  railroad  company  whose  track  is  crossed  for  which  compensa- 
tion must  be  made.  See  Pennsylvania  R.  R.  Co.  v.  Braddock  Elec- 
tric Ry.  Co.,  49  Leg.  Intel.  94  (Pa.  Sup.  Ct.  1892),  and  Braddock 
&  Turtle  Creek  Ry.  Co.  v.  Braddock  Ry.  Co.,  49  Leg.  Intel.  25  (Pa. 
Sup.  Ct.  1892). 

In  most  states  the  matter  of  the  intersection  of  railroads  is  gov- 
erned by  statute,  and  in  such  case  of  course  the  statutory  require- 
ments must  be  strictly  complied  with,  and  the  right  of  intersection 
is^measured  and  controlled  wholly  by  the  terms  of  the  legislative 
enactment. 


Pennsylvania  Eatlroad  Co. 

V. 

Montgomery  County  Passenger  Bailway  Co. 

^Supreme  Court  of  Pennsylvania^  Mar,  25,  1895.) 

Street  Railways  on  Country  Roads  [(1)  p.  197]— Additional  Servitude.— 
A  street  railway,  constructed  upon  a  couutry  road  connecting  cities  and 
towns,  is  an  additional  servitude  upon  the  highway,  although  not  upon  the 
streets  of  a  town  or  city.  Therefore,  in  Pennsylvania,  the  fact  that  the 
general  street  railway  act  of  1889  and  those  antecedent  thereto  do  not  give 
the  companies  organized  thereunder  the  power  of  eminent  domain,  justifies 
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the  conclusion  that  the  conBtruction  of  such  railroads  on  highways  was  not 
contemplated  by  that  act.     (Page  192.) 

Same — Authority  of  Township  to  Grant  Use  of  Highways  [(1)  p.  197]. — 
Townships  do  not  possess  muuicipal  powers,  and  under  existing  laws  their 
control  over  the  public  roads  is  limited ;  in  granting  to  a  street  railway  com- 
pany the  right  to  construct  its  lines  upon  the  township  ronds,  therefore, 
they  have  power  to  bind  only  the  public;  such  grant  does  not  affect  the 
rights  of  abutting  property  owners.     (Page  193.) 

Same— Consent  of  Township  Authorities  [(1)  p.  197]. — Under  the  act  of 
1889,  which  requires  the  consent  of  'Mucal  authorities '' previous  to  the 
construction  of  a  street  railway  in  a  city,  borough,  or  township,  the  con- 
sent, in  the  case  of  a  township,  must  be  given  by  the  supervisors  when 
they  are  assembled  officially,  and  their  action  must  be  taken  in  their 
official  character,  and  it  should  appear  upon  the  township  books  kept  by 
the  town  clerk.     (Page  194.) 

Same— Evidence  of  Action  of  Township  Authorities — Township  Records. — 
The  township  books  iu  the  custody  of  a  town  clerk  are  ihe  records  of  the 
township,  and  should  afford  evidence  of  the  action  taken  by  the  super- 
yisors  in  all  matters  of  public  importance,  including  the  consent  to  the  con- 
struction of  a  street  railway  upon  the  township  roads.     (Page  194.) 

Same— Construction  without  Authority— Estoppel. — Where  a  street  rail- 
way has  been  built  and  operated  over  country  roads  with  no  legal  consent 
therefor,  obtained  either  from  the  township  officera  or  the  land  owners 
along  its  route,  but,  too,  where  no  objection  has  been  made  to  such  con- 
struction, and  under  the  mutual  mistake  of  the  parties  as  to  the  respective 
rights,  it  will  lie  inequitable  to  totally  restrain  the  further  operation  of  the 
road,  and  an  action  at  law  for  damages  is  the  only  remedy  within  the  reach 
of  injured  lot  owners.     (Page  195.) 

Same— Consent  of  Ail  Local  Authorities  where  Road  is  to  Run  is 
Essential  [(I)  p.  197]. — A  street  railway  company  whose  road  is  to  pass 
through  and  connect  various  townships,  boroughs,  and  cities,  cannot  law- 
fully begin  construction  of  its  lines  until  the  consent  of  the  local  authorities 
of  all  the  townships,  boroughs,  and  cities  through  which  its  route  passes 
has  been  secured,  where,  as  in  Pennsylvania,  the  statute  (act  1889)  requires 
that  a  street  railway,  in  applying  for  articles  of  incorporation,  shall  set  out 
its  route,  and  also  provides  that  no  such  railway  shall  be  constructed  until 
the  consent  of  the  **  local  authorities  "  has  been  secured.     (Page  196.) 

Appeal  from  IMontgomery  county  court  of  common  pleas. 
Heveraed. 

Charles  H.  Stinaon,  C.  Ilenry  Stinaon,  and  William  F.  SoUy, 
for  appellant. 

Jas.  B.  HcUandf  N.  H.  Larz/dere^  and  John  O.  Johnson,  for 
appellee. 

Williams,  J.-:-Our  system  of  street  passenger  railways  had 
its  origin  in  the  days  of  special  legislation.  Each  company 
then  had  its  own  act  of  incorporation,  in  which  its  route  was 
described  and  its  powers  defined.  These  companies  were  con- 
fined to  the  cities  and  large  towns  of  the  state,  and  their  cars 
were  moved  by  horse  power,  and  were  a  substitute  for  the  om- 
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nibus  and  other  vehicles  devoted  to  the  carriage  of  passen- 
gers, which  had  been  previously  in  common  use. 

After  the  adoption  of  the  new  constitution  the 
PennsyiTftnia  practice  of  Separate  legislation  for  each  company 
rlnwaj  law**  became  impracticable,  and  in  1878  a  general  law 
of  1878.  was  passed  providing  for  the  organization  of  street- 

railway  companies  for  the  purpose  of  "constructing, 
maintaining,  and  operating  a  street  railway  for  public  use  in 
the  conveyance  of  passengers."  No  power  of  eminent  do- 
main was  conferred  on  these  companies,  but  the  several  pro- 
visions of  the  act  show  that  such  railways  were  to  be  con- 
structed upon  the  streets,  conforming  to  the  grade  of  the 
streets,  and  subject  to  the  regulation  of  the  municipal  author- 
ities. The  act  of  1876  gave  to  street-railway  companies,  in 
cities  of  the  first  class,  the  right  to  "  use  other  than  animal 
power  *'  in  the  movement  of  their  cars.  The  act  of  May,  1878, 
conferred  the  like  right  upon  street  railway  companies  in 
cities  of  the  second  and  third  classes.  The  general  law  fur- 
ther provided  that  any  company  organized  under  its  provis- 
ions should  maintain  an  office  for  the  transaction  of  its  busi- 
ness "  in  the  city  "  where  its  railway  was  located.  All  these 
provisions  show  that  the  street  railways  contemplated  by  the 
general  act  of  1878  were  intended  for  the  accommodation  of 
the  crowded  streets  of  cities,  and  for  no  other  purpose. 
The  present  general  law  relating  to  these  corporations  was 
passed  in  1889.  It  was  intended  to  bring  together 
PeniiiiyiTaBia  {he  Valuable  provisions  of  several  acts  of  assembly 
Hihray  uTor  ^^^  ^^®  Comprehensive  statute  and  to  make  some 
1889.  changes  that  experience  had  shown  to  be  desirable. 

It  authorized  the  incorporation  of  five  or  more 
persons  for  the  purpose  of  "  constructing,  maintaining, 
and  operating  a  street  railway  on  any  street  or  highway 
upon  which  no  track  is  laid  or  authorized  to  be  laid  "  under 
existing  charters,  with  the  privilege  of  occupying  "  any 
street  "  by  any  power  other  than  by  locomotive.  It  required 
the  route  to  be  set  out  in  the  application  for  incorporation 
stating  the  streets  and  highways  upon  which  it  was  to  be 
built,  and  showing  "  the  circuit  of  the  route,  the  amount  of 
tlie  capital  stock  of  the  company,"  and  other  particulars.  It 
required  all  companies  incorporated  under  its  provisions  t<» 
maintain  an  office  where  the  railroad  was  located.  Section  15 
provided  that  **  no  street  passenger  railway  shall  be  con- 
structed by  any  company  incorporated  under  this  act  within 
the  limits  of  any  city,  borough,  or  township  without  the  con- 
sent of   the  local  authorities  thereof,  nor  shall  any  street 
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passenger  railway  be  incorporated  hereunder  which  shall  not 
iiave  a  continuous  route  from  the  beginning  to  the  end,  form- 
ing a  complete  circuit  with  its  own  track,  excepting  the  five 
hundred  feet  to  be  used  under  section  fourteen  hereof." 

From  these  provisions  we  think  it  is  apparent  that  the 
attempt  now  being  made  to  convert  these  city  conveniences 
into  long  lines  of  transportation,  connecting  widely-  General  street 
separated  cities  and  towns  by  electric  railways  «"»»w»yi»w8 
traversing  country  roads,  was  not  anticipated  or  ^fer'to eoul-* 
])r()vided  for  by  the  legislature.  The  failure  to  try  roads. 
confer  upon  these  companies  the  power  of  eminent  domain 
Avould,  if  it  stood  alone,  be  sufficient  to  justify  this  conclusion. 
The  laud  taken  for  streets  in  cities  and  boroughs  is  in  the  ex- 
clusive possession  of  the  municipality,  which  may  use  the 
footway  as  well  as  the  cartway  for  any  urban  servitude  with- 
out further  compensation  to  the  lot  owners.  Provost  v.  New 
Chester  Water  Co.,  162  Pa.  St.  275  ;  City  of  Beading  r.  Davis, 
1  j3  Pa.  St.  360 ;  McDevitt  v.  Gas  Co.,  160  Pa.  Si  367. 

Nor  does  the  construction  of  a  street  passenger  railway 
upon  the  surface  of  the  street  impose  any  additional  servi- 
tude upon  the  property  fronting  on  the  street  so  DiBtinetion  be- 
occupied.     Raflferty  v.  Traction  Co.,  147  Pa.  St.  tweeauireof 
579.     But  the  easement  acquired  hj  the  public  by  "^^^^Jf^ 
])roceedings  under  the  road  laws  is  an  easement  pipe  iine, 
for  passage  only.     The  owner  is  entitled   to  the  ga*  main,  etc. 
possession  of   his  land   for   all   other  purposes.     We   held, 
therefore,  in  Sterling's  Appeal,  111  Pa.  St.  35,  that  the  occu- 
pancy of  a  country  road  by  a  pipe  line  imposed  an  additional 
servitude  upon  the  farm  owner,  while  in  SlcDevitt  v.  Gas  Co., 
supray  we  held  that  a  pipe-line  laid  within  the  limits  of  the 
street  by  authority  of  the  city  did  not  impose  any  additional 
servitude  on  the  lot  owner.     The  reason  for  the  distinction  is 
fully  stated  in  the  opinion  in  the  latter  case. 

The  same  distinction  exists,  and  for  the  same  reasons,  be- 
tween urban  and  suburban  property,  as  to  the  right  of  corpo- 
rations to  occupy  a  highway  for  a  street  passenger  (j^^n^ni^^f 
railway.     This,  as  will  be  seen  by  the  cases  cited  township  a«- 
above,  is  an  urban  servitude,  to  which  suburban  thorities  to 
property  has  not  been  subjected  by  law,  up  to  this  '""•  *^  *'«'■• 
time.     The  consent  of  township  authorities  justifies  ^*'' 
an  entry  upon  the  public  road,  so  far  as  the  public  is  con- 
cerned ;  but  the  supervisors  of  the  townships  have  no  power 
to   l)ind   ])rivate   property,  or  subject  it  to  a  servitude,  for 
the    benefit   of   any  person   or   corporation   other   than  the 
township  and  the  public  it  represents.     The  carriage  of  pas- 
1  (N.  8.)  A.  &  £.  R.  Cas.— 18 
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sengers  through  the  township,  on  their  journey  from  one  city 
or  borough,  to  another,  by  rail,  is  in  no  sense  a  township  pur- 
pose ;  and  whether  these  passengers  make  their  journey  in 
cars  drawn  by  a  locomotive  over  a  steam  railroad,  or  in  those 
propelled  by  electricity  over  tracks  laid  upon  the  highways, 
IS  immaterial  both  to  taxpayers  and  to  landowners  along  the 
route  traveled,  except  as  the  adoption  of  one  or  the  other  of 
these  modes  of  transportation  may  affect  the  township  roads, 
or  the  private  property  of  citizens. 

When  the  supervisors  give  their  consent  to  the  occupation 
of  the  township  roads  by  a  street  railway,  they  speak  as  the 
representatives  of  those  who  build  and  those  who 
TowDsiaip  con-  use  the  roads,  but  not  as  the  representatives  of  the 
inrorpntate  P^'^^^*®  property  over  which  the  roads  pass.  The 
abotun.  street-railway  companies  cannot  reach  the  prop- 

erty owners  either  through  "  the  local  authorities," 
or  hj  the  right  of  eminent  domain,  as  the  law  now  stands ; 
and  it  is  not  easy  to  see  how  such  a  company  can  protect 
itself  in  the  use  of  country  roads  except  by  contract  with 
every  owner  of  property  along  the  roads  they  wish  to  occupy. 
The  trouble  is  that  the  supposed  needs  of  the  country  have 
outgrown  its  legislation,  and  an  effort  is  now  being  made  to 
adapt  street  railways  to  purposes  for  which  they  were  never 
intended,  and  for  which  the  existing  legislation  relating  to 
them  was  not  framed.  Cities  and  boroughs  possess  the  nec- 
essary power  over  their  streets  to  enable  them  to  authorize 
their  use  by  a  street  railway.  Townships  do  not  possess  mu- 
nicipal powers,  and,  under  existing  laws,  their  control  over 
the  public  roads  is  limited. 

But  in  this  connection  another  interesting  question  sug- 
gests itself.  How  is  the  assent  of  "  the  local  authorities"  to 
Townhip  be  obtained  in  any  given  case,  and  what  is  the 
bookMAse?!-  proper  evidence  that  it  has  been  given?  The 
of  guperWMrt*  township  books,  in  the  custody  of  the  town  clerk, 
— other  efi-  are  the  records  of  the  township,  and  should  afford 
df)Dc«.  evidence  of  the  action  taken  by  the  supervisors  in 

all  matters  of  public  importance.  A  paper  in  the  pocket  of  a 
contractor  or  of  some  omcer  of  a  corporation  is  not  the  proper 
evidence  of  action  by  the  township  or  the  school  district. 
The  action  needed  is  not  that  of  the  individuals  who  compose 
the  board,  but  of  the  official  body.  Thus  it  was  held  that  a 
contract  signed  by  the  members  of  the  school  board  sepa- 
rately did  not  bind  the  district.  The  best  evidence  of  their 
official   action  was   their   minutes    kept   by  the    secretary. 
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"Wacliob  V.  School  District,  8  Pliila.  568.  For  the  same  rea- 
son a  contract  signed  by  the  president  aod  secretary  was  held 
to  be  invalid.  It  had  not  been  acted  upon  by  the  board  when 
in  session.  School  Dist.  v,  Padden,  89  Pa.  St.  395.  One 
aupervisor  may  bind  the  township  by  aD  act  that  is  ministerial 
in  its  character.  Dull  v.  Eidgway,  9  Pa.  St.  272 ;  Pottsville 
Borough  V.  Norwegian  Tp.,  14  Pa.  St.  543. 

Not  so,  however,  when  the  act  is  one  that  requires  delibera- 
tion and  the  exercise  of  judgment.  Cooper  v.  Lampeter  Tp., 
8  Watts,  125 ;  Union  Tp.  v.  Gibboney,  94  Pa.  St.  534 ;  Som- 
erset Tp.  V.  Parson,  105  Pa.  St.  360.  In  such  cases  the 
supervisors  must  be  together,  and  their  action  must  be 
taken  in  their  official  character,  and  should  appear  upon 
the  township  book  kept  by  the  town  clerk.  If  not  so  taken, 
it  does  not  bind  the  township,  and  has  no  validity  what- 
ever. 

The  supervisors  should  consider  and  deliberate  upon  any 
application  made  to  them  for  leave  to  occupy  any  of  the  town- 
ship roads  with  a  street  railway.  If  they  decide  to  E„^„ti^ij,  ^f 
grant  the  application  upon  certain  terms  and  con-  townRiiip  rec- 
ditions,  as  to  the  manner  and  extent  of  the  occu-  ordiasto 
pancy  permitted  and  the  extent  of  repairs  to  be  »"■' ©f  ■■«  o*" 
required,  these  terms  shall  appear  in  the  record  of  ^  ^^^' 
the  meeting,  as  well  as  the  consent ;  and  a  contract  that  does 
not  rest  on  such  official  action,  properly  taken  by  the  proper 
officers,  is  utterly  worthless.  But  we  know,  as  matter  of  cur- 
rent history,  that  street  railways  have  been  projected,  and 
actually  constructed,  and  are  now  in  operation,  over  country 
roads,  where  no  legal  consent  has  been  obtained,  and  where 
no  attention  has  been  paid  to  the  rights  of  property  holders. 
Such  railways  cannot  now  be  torn  up  or  enjoined  either  by 
the  township  officers,  or  at  the  instance  of  landowners  along 
their  routes.  Where  such  enterprises  have  been  allowed  to 
proceed,  and  the  expenditure  of  large  sums  of  money  has  been 
permitted,  it  would  be  inequitable  to  correct  at  this  time  what 
was  a  mutual  mistake,  under  the  influence  of  which  these  en- 
terprises have  been  pushed  to  completion  ;  but  it  would  seem 
desirable  that  such  charters  should  not  be  granted  in  future 
until  the  legislature  has  made  such  provision  for  the  assess- 
ment of  damages  to  property  as  shall  protect  the  owners  from 
the  additional  servitude  which  the  construction  of  electric 
railways  does  certainly  impose  upon  all  adjoining  property 
owners  putside  of  municipal  boundaries. 

At  present  an  action  at  law  is  the  only  remedy  within  the 
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reach  of  an  injured  person  who  has  suflfered  a  railway  to  be 

built  across  his  land  without  objection  ;  but  equity 

Election  of       ^jjj  iuterpose  to  protect  him,  if  he  comes  in  proper 

reniedleJi  bj        ,•  i        *-    .    .    .    ^  ,,  i  j«  a»i    i  •      5 

abatt<»r.  time,  by  enjoining  the  construction  until  his  dam- 

ages have  been  paid  or  secured  to  his  satisfaction. 

The  only  remaining  question  raised  in  this  case  is  over  the 
right  of  a  street  railway  to  build  any  part  of  its  line  before  it 
coDseiitor  has  the  right  to  complete  it  A  steam  railroad 
local  aathori-  ^ay  enter  upon  any  part  of  its  line,  and  commence 
ll7e  to^coB^"""  building,  subject  only  to  its  duty  to  complete  the 
Btruction  of  '  Hii©  in  accordance  with  its  charter.  The  reason  of 
■treet  raiiwajr.  this  is  that  it  is  clothed  with  the  power  of  eminent 
domain,  and  may  enter  and  appropriate  land  regardless  of 
the  will  of  the  owner.  A  street-railway  company,  as  we  have 
seen,  does  not  possess  the  power  of  eminent  domain.  It  can- 
not build  under  its  charter  alone.  It  must  have  the  consent 
of  the  proper  municipal  or  local  authorities,  or  it  cannot 
move.  If  the  proposed  line  passes  through  a  city,  borough, 
or  township  intermediate  the  termini,  and  that  city,  borough, 
or  township  refuses  its  permission,  the  power  to  build  the 
road  described  in  the  application  and  charter  cannot  be  exer- 
cised. It  must  be  possible  for  the  company  to  complete  its 
line  before  it  has  a  right,  as  against  any  city,  borough,  or 
township  into  which  its  line  extends,  to  begin  work.  It  is 
not  possible  for  such  company  to  complete  its  line  without 
the  consent  of  the  local  authorities  of  the  districts  through 
which  it  passes ;  and,  where  this  is  refused  in  one  or  more  of 
the  municipal  or  quasi  municipal  divisions  through  which  its 
line  runs,  the  building  of  its  proposed  road  under  its  charter 
is  an  impossibility. 

Let  us  suppose,  for  purposes  of  illustration,  a  charter  to 
authorize  the  construction  of  a  street  railway  from  A.,  through 
certain  roads  in  B.,  C,  and  D.,  to  the  city  of  E.,  and  that  con- 
sent has  been  obtained  from  the  local  authorities  of  A.,  of  C, 
and  of  E.,  but  refused  b}^  the  local  authorities  of  B.  and  D. 
The  proposed  line  is  thereby  cut  up  into  three  wholly  uncon- 
nected pieces.  It  is  very  clear  that,  under  a  charter  authoriz- 
ing the  building  of  a  line  of  ro^d  from  A.  to  E.,  the  company 
could  not  lawfully  build  three  distinct  local  roads,  viz.,  one  in 
A.,  another  in  C,  and  the  third  in  E.  The  consent  given  by 
A.  to  the  construction  of  the  line  of  road  authorized  by  the 
charter  would  not  estop  the  local  authorities  from  objecting 
to  the  construction  of  a  local  road  within  its  own  limits. 
AVlien  confronted  with  its  own  consent,  A.  could  well  reply : 
**  The  road  to  which  consent  was  given  is  not  the  road  you 
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are  now  buildiDg,  for  the  building  of  that  road  has  become 
impossible  by  the  action  of  the  authorities  of  B.  and  D." 

The  learned  judge  of  the  court  below  said  in  the  conclusion 
of  his  opinion  :  "  Corporations  of  this  character  are  multiply- 
ing rapidly,  and  we  ma^  assume  they  are  demanded  coii?eniion  of 
by  the  puolic."  This  is  a  strong  reason  for  meet-  »«■*>»"  "»•»" 
ing  the  questions  involved  in  this  case  squarely,  *'  l^^^i  '"** 
that  the  legislation  needed  to  protect  property  tramiportatioa 
owners  against  this  class  of  corporations  may  be  scheme, 
had  at  the  same  time  that  the  powers  necessary  to  convert 
what  was  intended  as  an  urban  convenience  into  a  general 
mode  of  transportation  are  considered  and  conferred  by  the 
lawmakers.  In  this  case  the  defendant's  line  of  so-called 
street  railway  extends  through  two  boroughs,  two  towuships, 
and  over  one  county  bridge  over  the  Schuylkill  river.  The 
line  and  circuit  of  its  road  over  the  several  highways  to  be 
occupied  are  fully  set  forth  in  its  charter.  The  consent  of 
the  local  authorities  of  West  Conshohocken  borough  and  of 
White  Marsh  township  were  refused.  That  of  Upper  Merion 
township  was  given.  That  of  the  borough  of  Conshohocken 
was  given,  and  has  since  been  withdrawn.  Under  such  cir- 
cumstances the  building  of  the  line  of  street  railway  described 
in  and  authorized  by  the  charter  is  impossible,  and  the  com- 
pany has  no  right  to  proceed. 

The  conclusions  of  the  learned  master  were  correctly  drawn, 
and  the  decree  recommended  by  him  should  have  been  made. 

The  decree  appealed  from  is  now  rerereedy  and  the  record 
remitted,  with  direction  to  the  court  below  to  make  the  decree 
recommended  by  the  master,  awarding  the  injunction  prayed 
for.     The  costs  of  this  appeal  to  be  paid  by  the  appellee. 


ABSTRACTS  OF   RECENT  DECISIONS 

(1)  Railways  on  Country  Roads — Consent  of  all  Local  Author- 
ities  on  Rovte  Essmtinl  to  Validity  of  Franchise, — A  street 
railway  company,  which  by  its  charter  is  required  as  a  condition 
precedent  to  the  construction  of  its  line  to  obtain  the  consent  of 
several  municicipalities  in  which  the  construction  is  authorized, 
cannot  as  against  a  township  which  has  given  a  valid  consent  enter 
upon  its  hiofhways  until  it  has  obtained  t4ie  consent  of  the  other 
municipali'ties  Rahn  Tp.  v.  Tamaqua  &  L.  St.  R.  Co.  167  Pa.  St.  84. 

Same — Same — Injunction  Redraiyiing  Unlawficl  Constrxicfion, 
— When  by  the  charter  of  a  street  railway  company  the  consent  of 
the  local  authorities  is  a  condition  precedent  to  its  right  to  construct 
its  line,  and  without  such  consent  it  undertakes  the  construction 
of  its  lines,  an  injunction  to  restrain  same  will  not  operate  as  a  repeal 
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of  the  charter  of  the  company,  but  will  simply  restrain  its  action, 
and  keep  it  within  the  limits  thereby  prescribed.  Lehigh  Coal  & 
N.  Co.  V.  Inter-county  St.  R.  Co.  (Pa!'),  ;)l  Atl.  Rep.  471. 

Right  to  Diverge  from  Highway — l^ublic  Accommodation. — Street 
railways  must  conform  to  the  grades  of  the  streets  they  occupy 
though  they  may  diveige  for  a  short  distance  when  some  natural 
condition  makes  it  necessary  to  do  so  to  avoid  danger  or  discom- 
fort to  the  traveling  public,  but  they  cannot,  like  steam  railroads, 
locate  their  routes  so  as  to  reduce  time  and  distance  from  place  to 
place  across  the  country,  to  the  disaccommodatiou  of  local  travel 
along  the  highways.  Rahn  Tp.  v.  Tamaqua  &  L.  St.  R.  Co.  167  Pa. 
St.  84. 

Equitable  Interference  in  Aid  of  Consent  Obtained  by  Unconscionable 
Methods. — Equity  will  not  aid  a  street  railway  company  claiming 
rights  to  the  public  roads  of  a  township  under  an  agreement  ob- 
tained from  the  township  authorities  by  unfair  and  unconscionable 
methods.  Tamaqua  &  L.  St.  R.  Co.  v.  Inter-county  St.  R.  Co.,  167 
Pa.  St.  84. 

Same.— A  grant  authorizing  a  street  railway  company  to  occupy 
the  public  roads  of  a  township,  which  is  obtained  bv  bribing  the 
supervisor  thereof,  confers  no  rights  whatever  on  tne  company. 
Lehigh  Coal  &  N.  Co.  v.  Inter-county  St.  R.  Co.  31  Atl.  Rep.  471. 

Conflicting  Rights  of  Rival  Companies — When  Injunction  will  Issus, 
— Where  two  street  railway  companies  claim  the  exclusive  right  to 
occupy  the  highways  of  a  township  by  its  consent,  an  injunction 
may  DC  granted  to  restrain  construction  by  one  until  the  rights  of 
both  are  adjudicated.  Tamaqua  &  L.  St.  B.  Co.  v.  Inter-county 
St.  K.  Co.,  167  Pa.  St.  84. 


Gbeen  (James  E.) 

V. 

City  and  Suburban  Eailway  Co.  et  oL 

{Court  of  AppedU  of  Maryland,  Jan,  11,  1804.) 

Use  of  Turnpikes  by  Street  Railways  [(1)  p.  208]. — Where  the  original 
intention  of  the  legislature  in  authorizing  the  construction  of  a  turnpilce 
road  was  to  furnish  a  means  of  public  travel,  the  uf»e  of  such  road  by  the 
construction  and  mftintenance  of  an  electrical  street  railway  thereon  is  not 
such  a  departure  from  the  original  intention  as  will  authorize  an  abutting 
owner,  having  no  property  right  in  the  turnpike  road  to  enjoin  the  con- 
struction and  operation  of  the  railway  or  to  entitle  him  to  compensation 
from  the  company,  especially  where  the  road  had  been  improved  for  public 
travel  from  time  to  time,  and  had  been  previously  used  by  a  railway  com- 
pany operating  cars  drawn  by  horses.     {Page  201  et  seq). 
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Grant  by  Turnpike  Company  to  Street  Railway  Company  of  Right  to 
Operate  upon  its  Road  [^1)  p.  208]. — Wliere  a  turnpike  coiupany  ia  duly 
HUiliorized  to  cunstruct  a  railway  truck  on  its  road,  and  is  atterwards  duly 
authorized  to  transfer  its  railway  privileges  and  franchises  to  another  com- 
pany, and  is  again  subsequently  authorized  to  adopt  for  the  operation  of 
Its  curs  **any  motive  power  or  system  of  traction  whatever,"  aud  to  lay 
down  an  additional  railway  track  upon  the  bed  of  the  turnpike  road  where 
only  a  single  track  existed,  etc.,  a  railway  company  which  has  secured 
from  the  turnpike  compauy  the  grant  of  its  railway  privileges,  may  occupy 
and  use  such  turnpike  ii)ad  for  ati  electrical  railway.     (Page  205.) 

Motive  Power  of  Street  Railways— Use  of  Electricity  [(2j  p.  209]. — 
Wiiere  a  statute  (act  of  lt!90,  ch.  225)  authorized  a  street  railway  company 
to  use  for  the  propulsion  of  its  cars  '^  any  motive  power  or  system  of  trac* 
tinn  whatever,"  such  company  may  adopt  the  electrical  system.  The  use 
of  electricity  as  a  motive  power  in  such  cases  does  not  constitute  a  new 
servitude  which  entitles  abutting  owners,  who  have  no  title  in  the  land 
occupied  by  a  turnpike,  to  compensation,  or  to  an  injunction  restraining 
the  farther  operation  of  the  road.    {Page  205.) 

Appeal  from  Baltimore  county  circuit  court,  in  equity. 
Affirmed, 

Argued  before  Kobinson,  C.J.,  and  Bbyan,  McShebby,  Page, 
and  Boyd,  JJ. 

Wm.  Finhfiey   Whyte,  WtUiam  H.  Keech,  and  Z.  H.  IsaaCy 
for  appellant. 

John  K.  Coioen  and  E.  J.  D.  CrosSy  for  appellees. 

Boyd,   J. — The   bill  was  filed  in  this  case  by  the  appellant 
against  the  appellees,  and  prays  for  an  injunction  to  restrain 
the  defendants,  and  each  of  them,  from  making  or  causing  to 
be  made  any  embankment  or  fill  on  the  Baltimore 
&  Yorktown  Turnpike  Road  in  front  of  appellant's  I'^^un!^' 

J  1  •  •  I  A  -t       _      _         lion  (11  Dill. 

property;  also  for  pecuniary  damages  and  for 
general  relief.  It  alleges,  in  substance,  that  appellant  is  the 
owner  of  a  lot  which  fronts  and  abuts  60  feet  on  the  turnpike 
road,  and  is  improved  by  a  dwelling  house  occupied  by  ap- 
pellant ;  that  the  only  access  to  said  house  and  lot  is  from 
the  said  turnpike  road ;  that,  although  the  grade  of  the  road 
had  been  established  for  60  or  more  years,  the  appellees  had 
been  for  some  montlis  past  engaged  in  constructing  a  new 
roadway  on  the  easterly  side  of  the  turnpike  road,  which  was 
to  be  used  as  a  railway  upon  which  cars  are  to  be  propelled 
by  electricity ;  that,  in  thus  constructing  the  said  roadway  or 
railway,  cuts  of  10  feet  and  upwards  had  been  made  in  some 
places,  and  in  other  places  embankments  or  fills  of  10  feet 
and  upwards  had  been  made  ;  that  one  of  the  said  fills  had 
been  made  on  the  easterly  side  of  said  turnpike  road,  in  front 
of  appellant's  lot,  of  about  6  feet  above  the  bed  of  the  turn- 
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pike  ;  that  the  appellees  were  about  to  extend  said  fill  to  the 
westerly  side  of  the  turnpike  along  and  up  to  appellant's 
premises,  by  means  of  which  he  will  be  deprived  of  or  seri- 
ously hindered  in  his  right  of  access  to  his  property  from 
the  turnpike  and  the  value  of  his  property  greatly  diminished 
and  almost  entirely  destroyed,  etc.  It  further  alleges  that 
improvements  were  made  by  persons  owning  property  abut- 
ting on  the  turnpike  road  on  the  belief  that  the  grades,  which 
had  been  established  for  60  years  or  longer,  could- not  be 
rightfully  changed  to  the  injury  of  such  persons,  thus  depriv- 
ing them  of  access  to  and  egress  from  their  property.  It  is 
also  alleged  that  a  judgment  at  law  against  the  railroad  com- 
pany would  be  of  no  avail  by  reason  of  a  mortgage  against 
its  property,  and  that  no  action  has  been  taken  by  the  ap- 
pellees to  make  compensation  to  appellant  for  the  injury 
done  and  about  to  be  done,  if  permitted,  to  his  property. 
The  charge  is  then  made  that  it  will  be  in  violation  of  section 
40  of  the  third  article  of  the  constitution  of  Maryland  to  per- 
mit the  appellees  to  proceed  without  first  making  just  com- 
pensation, as  it  will  be  such  a  taking  of  the  private  property 
of  appellant  as  is  forbidden  by  the  constitution,  except  upon 
payment  of  just  compensation  first  being  made. 

The  defendant  companies  filed  separate  answers,  each  of 
which  denies  that  the  railway  company  was  grading  the  road, 
but  admits  that  the  turnpike  company  was,  and 
femUnu.^  *"  claims  that  it  was  authorized  to  do  so  by  its  char- 
ter and  the  amendments  thereto.  They  claim  that 
the  turnpike  company  has  the  right  to  change  the  grades  in 
the  road  as  may  be  necessary,  and  that  the  estate  of  the 
plaintiff  in  his  property  abutting  upon  said  road  is  always 
subject  to  the  right  of  the  said  turnpike  company  to  alter  its 
grades  as  public  convenience  should  require  from  time  to 
time.  Various  acts  of  the  general  assembly  are  cited  in  the 
answers,  and  the  decision  of  this  court  in  Peddicord's  case,  34 
Md.  463,  is  relied  on  as  establishing  the  right  of  the  turnpike 
company,  under  its  charter,  to  make  the  changes  complained 
of.  They  admit  that  the  railway  company  proposes  to  use 
electricity  as  a  motive  power  on  its  road.  They  deny  that 
appellant  has  any  interest  or  property  in  the  premises  which 
should  be  acquired  by  process  of  eminent  domain. 

The  evidence  differs  somewhat  as  to  the  height  of  the  pro- 
posed fill  in  front  of  appellant's  lot ;  that  of  plaintiff  showing 
that  it  will  be  from  about  six  feet  at  the  highest 
point  to  a  little  over  four  feet  at  the  lowest  above 
the  former  level  of  the  road,  while  that  of  defendants  shows 
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that  it  will  be  over  four  feet  at  the  highest  point  and  less  than 
three  feet  at  the  lowest  point.  There  is  the  usnal  contrariety 
of  opinion  of  witnesses  as  to  the  effect  of  the  contemplated 
changes  on  the  value  of  the  property. 

The  court  below  dissolved  the  temporary  injunction  previ- 
ously granted,  being  of  opinion  that  Peddicord's  Case  was 
conclusive  of  this  one. 

The  damage  specially  complained  of  by  appellant  is  the 
alleged  interference  with  the  ingress  and  egress  to  and  from 
his  property  by  the  proposed  change  of  the  grade  change  of 
of  the  turnpike  road,  which  had  been  established  orade-ob- 
for  60  or  more  years.  This,  he  claims,  constitutes  rtrnetion  of 
a  taking  of  private  property,  within  the  meaning  of  ****"^ 
article  3,  §  40,  of  the  constitution,  which  forbids  private 
property  from  being  taken  for  public  uses  without  compensa- 
tion being  first  made  or  tendered.  So  far  as  there  will  be  any 
interference  with  appellant's  access  to  the  road,  it  will  be 
caused  by  the  change  of  the  grade,  and  not  by  the  electric 
railway,  and,  although  it  may  be  true  that  there  would  have 
been  no  change  in  the  grade  of  the  turnpike  if  an  electric  road 
was  not  contemplated,  the  first  point  that  suggests  itself  for 
our  consideration  is  whether  the  change  in  the  grade  can  law- 
fully be  made  for  any  purpose,  under  the  circumstances  of 
this  case.  If  we  answer  this  question  in  the  aflSrmative,  we 
must  then  determine  whether  the  fact  that  the  defendants,  or 
either  of  them,  propose,  as  they  admit,  to  build  or  construct 
an  electric  railway  on  this  changed  grade  will  justify  a  court 
of  equity  in  giving  the  relief  sought  in  this  case. 

The  act  of  1804,  c.  51,  which  incorporated  the  defendant 
turnpike,  also  incorporated  the  Baltimore  &  Frederick  Turn- 
pike Boad  and  the  Baltimore  &  Eeisterstown  Turn-  Acts  concern- 
pike  Boad  :  imposing  the  same  duties  and  vesting  «■»  «o«»t»-"e- 

Ii  •  1  mi  X     •        13    J  1-     tlonofturn- 

the  same  powers  m  each.  The  court,  m  Jreddi-  pikecongid- 
cord's  Case,  which  involved  the  rights  and  powers  ered. 
of  the  Baltimore  &  Frederick  Turnpike  Boad,  referred  at 
length  to  the  various  acts  of  assembly  which  affected  those 
three  companies,  and  hence  it  will  not  be  necessary  to  quote 
as  fully  from  them  as  we  might  otherwise  do ;  but  we  will 
briefly  refer  to  such  portions  of  them  as  may  be  applicable. 
The  act  of  1787,  c.  23,  was  the  earliest  legislation  in  tnis  state 
in  regard  to  turnpikes.  That  act  provided  that  the  roads 
should  be  cleared  52  feet  in  width,  grubbed  and  stoned  40 
feet,  and  also  provided  for  ditches,  when  necessary,  of  6  feet 
in  breadth.  The  act  of  1801,  c.  77,  provided  that  the  road 
should  be  cleared  for  the  width  of  66  feet,  and  that  21  feet 
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thereof  should  be  turnpike  roads.  Under  those  acts  the  roads 
were  in  charge  of  public  oflScers,  and,  as  they  had  failed  to 
meet  the  demand  for  good  roads,  the  act  of  1804:,  c.  51,  was 
passed,  and  the  companies  thus  organized  were  authorized  to 
make  their  turnpikes  on  the  roads  already  existing,  which 
they  did.  The  seventeenth  section  of  that  act  required  the 
companies  to  keep  the  roads  open  to  the  same  width  as  they 
were  originally  laid  out  and  confirmed  by  the  commissioners 
of  review  and  acts  of  assembly  previously  passed,  and  to  make 
artificial  roads  at  least  20  feet  in  width  of  some  hard  sub- 
stance, so  as  to  secure  a  firm  and,  as  near  as  the  materials 
would  reasonably  admit,  an  even  surface,  and  "so  nearly 
level  in  its  progress  as  that  it  shall  in  no  place  rise  or  fall  more 
than  will  form  an  angle  of  four  degrees  with  an  horizontal 
line,"  etc.  The  acts  of  1787  and  1804  provided  for  compensa- 
tion to  the  property  owners  for  such  damages  as  they  sus- 
tained by  reason  of  the  roads  passing  through  their  lands. 

The  lands  occupied  by  this  company  were  presumably  paid 
for,  as  provided  for  by  the  said  acts ;  and  by  the  acts  of  1804 
the  company  was  required  to  pay  Baltimore  county  for  the 
money  expended  by  it.  The  deed  of  the  plaintiff  does  not 
attempt  to  convey  to  him  any  interest  in  the  land  occupied  by 
the  road,  but,  on  the  contrary,  limits  his  lines  to  the  westerly 
boundary  of  the  road.  It  is  not  pretended  that  the  turnpike 
company  had  ever  complied  with  the  requirement  of  its  char- 
ter to  build  the  road  "  so  nearly  level  in  its  progress  as  that 
it  shall  in  no  place  rise  or  fall  more  than  will  form  an  angle 
of  four  degrees  with  an  horizontal  line,"  etc.,  but  it  is 
claimed  for  the  appellant  that  the  turnpike  company  cannot 
now  change  the  grade,  especially  after  the  acceptance  of  the 
acts  of  1809,  c.  2,  and  1811,  c.  202,  which  virtually  admitted 
that  the  company  had  complied  with  its  charter. 

The  intent  and  effect  of  those  acts,  however,  as  was  said  in 
Peddicord's  Case,  were  to  relieve  the  companies  from  tlie  lia- 
bility  of  having  their  property  revert  to  the  counties,  and 
they  did  not  operate  as  an  agreement  between  the  legislature, 
the  land  owners,  and  the  company  that  the  then  existing 
status  of  the  road,  in  respect  to  grading,  was  to  be  its  deter- 
minate condition,  and  that  from  thenceforth  abutting  prop- 
erty holders  could  not  be  interfered  with  by  any  new  or 
changed  grade.  No  act  of  the  general  assembly  has  been 
passed  which  took  away  the  right  of  the  company  to  conform 
to  the  grade  contemplated  by  its  charter,  even  if  those  above 
cited  have  relieved  it  from  the  requirement  of  doing  so. 

It  can  hardly  be  contended  that,  because  the  legislature 
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relieves  a  company  from  a  penalty  or  forfeiture  of  certain 
rights,  incurred  by  reason  of  its  failure  to  comply  ,_,,,, 
witii  the  requirements  of  its  charter,  it  can  never  nef  from 
thereafter  comply  with   them.     Nor   is  it   sound  penaitienno 
reasoning  to  say  that,  inasmuch  as  this  company  »brof atioii  of 
had  been  violating  its  charter  for  60  or  80  years,  .""eqllLuy^rJ!! 
it  should  be  forever  thereafter  required  to  violate  piy  wiu  cUm- 
it.      We    cannot  adopt  appellant's   position  that,  terreqair^ 
because  the  grade  in  front  of  his  property  had  ■■•■^' 
been   established  (as  it  existed  before  the  work  referred  to 
in  these  proceedings  was  commenced)  for  60  or  more  years, 
therefore  it  cannot  now  be  changed,  and  that  the  turnpike 
c<:mpany  is  estopped  from  asserting  its  right  to  change  it, 
notwithstanding  the  requirements  in  its  charter. 

In  Goszler  v.  Corporation,  6  Wheat.  593,  an  ordinance  had 
been  passed  by  which  it  was  ordained  "  that  the  said  level 
and  graduation  when  signed  by  the  said  commissioners  or  a 
majority  of  them  and  returned  to  the  clerk  of  this  corporation 
shall  be  forever  thereafter  considered  as  the  true  graduation 
of  the  streets  o  graduated  and  be  binding  upon  this  corpora- 
tion and  all  other  persons  whatever  and  be  forever  thereafter 
regarded  in  making  improvements  upon  said  street."  The 
plaintiff  made  his  improvements  according  to  the  graduation 
made  and  returned  to  the  clerk.  Subsequently,  the  corpora- 
tion proceeded  to  change  the  grade,  and  to  cut  down  the 
street  by  the  plaintiff's  house.  The  plaintiff  was  refused 
relief  by  the  court  below,  and  tlbe  supreme  court  of  the 
United  States,  through  Chief  Justice  Marshall,  affirmed  the 
decision  on  the  ground  that  the  power  to  grade  the  streets  of 
the  city  was  a  continuing  power,  and  that  the  corporation 
could  alter  the  grade  from  time  to  time.  The  court  said  :  "It 
cannot  be  disguised  that  a  promise  is  held  forth  to  all  who 
should  build  on  the  graduated  streets  that  the  graduation 
should  be  unalterable ; "  but  it  held  that  the  corporation 
could  not  abridge  its  power  of  changing  the  grades  of  its 
streets,  which  the  legislature  had  given  it  the  power  to  do. 

In  this  case  the  appellant,  by  an  examination  of  the  charter 
of  the  turnpike  company  and  the  amendments  thereto,  could 
have  ascertained,  not  only  that  there  was  nothing  u,^^|.  ^^  j,^,. 
in  them  to  prevent  a  change  of  the  grade,  but  that  pikeeoapaay 
the  charter  required  a  different   grade   from  the  toch»ng« 
one  in  use  when  he  purchased  his  property.     Cir-  ''^*^*' 
cumstances  might,  as,  in  fact,  they  did,  arise  which  would 
make  it  desirable  for  the  company  and  the  public  to  have 
their  road  as  nearly  level  as  possible,  and  no  valid  reason  has 
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been  assigned  wliy  it  should  not  be  permitted  to  improve  the 
grade  of  its  road. 

But  we  think  the  case  of  Peddicord  v.  Baltimore,  C.  &  E. 
M.  Pass.  R.  Co.,  34  Md.  463,  already  cited,  is  conclusive  of 
this  question.  That  case  determined  the  rights  of  the  Balti- 
more &  Frederick  Turnpike  Road,  which,  as  stated  above, 
was  chartered  by  the  same  act  as  the  Baltimore  &  Yorktowu 
Turnpike  Road.  In  that  case  the  roadbed  was  cut  down  at 
the  point  complained  of,  while  in  this  it  was  filled ;  but  of 
course  there  could  be  no  difference,  so  far  as  the  rights  of  the 
abutting  landowners  are  concerned.  This  court  said,  on  page 
474,  that  "  the  commissioners  under  the  act  of  1787,  and  the 
other  authorities  provided  by  the  act  of  1801,  had  the  right, 
we  think,  and  it  was  their  duty,  to  cut  down  the  bed  of  the 
road  from  time  to  time  to  any  extent  that  was  useful  and  beue- 
ficial  to  the  road  and  promoted  the  convenience  of  the  public 
in  using  it,  and  this  right  and  duty  were  transferred  to  the 
president,  managers,  and  company  of  the  Baltimore  &  Fred- 
erick Turnpike  Road  by  the  act  of  1804."  Again,  it  is  said, 
on  page  477  :  "  Our  conclusion  is  that  the  turnpike  company 
acquired,  by  its  charter,  the  right  to  grade,  pave,  and  use,  iu 
any  manner  that  would  promote  the  benefit  and  convenieuce 
of  the  public,  for  the  purpose  of  a  public  highway,  the  whole 
66  feet  of  roadway,  or  any  part  thereof,  not  less  than  20  feet 
wide,  and  to  grade  the  same  to  any  angle  less  than  four  de- 
grees, and  that  it  retained  that  right  up  to  the  contract 
entered  into  between  it  and  the  appellee,  and  that  the  holding 
of  the  appellant  was  subject  to  that  right  by  the  company." 

Being  of  the  opinion  that  the  turnpike  company  has  the 
right  to  change  the  grade  of  its  road  in  front  of  appellant's 
property,  it  follows  from  what  we  have  said  that  he  is  not 
entitled  to  compensation  for  any  injuries  to  his  property 
caused  by  such  change  in  the  grade.  As  was  said  by  Justice 
Grier,  in  Smith  v.  Washington  Corp.,  20  How.  135 :  "  The 
plaintiff  may  have  suffered  inconvenience  and  been  put  to 
expense  in  consequence  of  such  action  ;  yet,  as  the  act  of 
defendants  is  not  unlawful  or  wrongful,  they  are  not  bound  to 
make  any  recompense.  It  is  what  the  law  styles  *  damnum 
absque  injuria,^  Private  interests  must  yield  to  public  accom- 
modation," etc. 

It  is  contended,  however,  that  the  appellees  cannot  build 
an  electric  railway  on  the  road  without  compensating  the 
property  owners  for  this  "  additional  servitude,"  as  it  is  alleged 
to  be.  The  proof  in  the  case  is  that  the  turnpike  company 
was  doing  the  grading  which  is  the  act  specifically  complained 
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of  in  the  bill,  and  which  we  have  determined  it  had  the 
right  to  do.  The  tracks  of  the  railway  company  cooatruction  of 
occupy  about  one-third  of  the  right  of  way  of  the  ^^^^^ru  ?ki^*' 
road.  They  are  to  be  laid  on  the  easterly  side  ^^^,,,^,^,1^^ 
of  the  turnpike  road.  There  will  be  consider-  vitad«. 
ably  more  space  outside  of  the  railway  tracks  than  the  char- 
ter requires  to  be  macadamized.  The  grade  will  be  more 
desirable  for  the  traveling  public,  and  the  property  owners  on 
the  road  will  have  the  benefit  of  rapid  transit.  By  the  act  of 
1860,  c.  259,  the  turnpike  conjpany  was  authorized  to  lay  a 
railway  track  on  the  road  between  Towson  and  Baltimore, 
and  by  the  act  of  1872,  c.  337,  it  was  authorized  to  grant  unto 
another  company  the  railway  privileges,  franchises,  etc., 
which  it  held.  By  the  act  of  1890,  c.  225,  it  was  authorized 
to  use  for  the  propulsion  of  cars  on  its  railway  tracks  **  any 
motive  power  or  system  of  traction  whatever,"  and  to  lay 
down  an  additional  railway  track  upon  the  bed  of  the  turn- 
pike road  where  only  a  single  track  existed,  "  provided  that 
no  motive  power  or  system  of  traction  other  than  horses 
shall  be  made  use  of  by  the  said  corporation  within  the  limits 
of  the  city  of  Baltimore  without  the  consent  of  the  mayor  and 
council  of  Baltimore."  On  June  1,  1892,  the  turnpike  com- 
pany granted  its  railway  privileges  to  the  Baltimore  Union 
passenger  Bailway  Company,  and  the  City  <fe  Suburban  Bail- 
way  Company  became  the  successor  to  those  rights. 

We  find,  then,  that  the  defendant  railway  company  has  ob- 
tained the  rights  and  privileges  of  the  turnpike  company, 
which  had  received  express  authority  from  the  legislature  to 
build  railway  tracks  on  its  road,  and  to  use  "any  motive 
power  or  system  of  traction  "  for  the  propulsion  of  cars. 
That  authority  certainly  included  the  use  of  electricity,  es- 
pecially as  it  was  granted  in  1890,  at  a  time  when  that  motive 
power  for  cars  was  very  generally  used.  It  would  seem  to  be 
perfectly  clear,  then,  that  this  legislative  grant  so  far  legal- 
ized the  use  and  occupation  of  part  of  this  road  for  an 
electric  railway  as  to  protect  the  company  from  punishment 
for  the  maintenance  of  what  might  otherwise  be  a  public 
nuisance. 

It  only  remains  to  determine  whether  the  rights  of  the 
appellant  will  be  so  specially  aflected  as  to  entitle  him  to 
the  restraining  power  of  a  court  of  equity  to  pre-  Abnttomot 
vent  the  electric  railway  from  being  built  or  used,  •"****»<'*« 
under  the  circumstances  of  this  case.     As  we  have  ^r  injuncttoii 
already  seen,  the  appellant  has  no  interest  in  the  in  this  case, 
land  occupied  by  the  turnpike  company,  and  hence  is  not  en- 
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titled  to  compensation  as  an  owner  of  the  reversionary  in- 
terest therein.  If  he  is  entitled  to  the  interference  of  a  coart 
of  equity  at  all,  it  must  be  by  reason  of  some  special  injury 
he,  as  an  owner  of  abutting  property,  has  sustained  or  will 
sustain,  which  will  amount  to  a  taking  of  his  property,  within 
the  meaning  of  the  constitutional  provision  above  referred  to. 
He  is  not  entitled  to  protection  against  mere  consequential 
damages,  which  he  sutFers  in  common  with  others  ;  and  we 
have  already  said  he  is  not  entitled  to  compensation  for  the 
interference  of  the  ingress  and  egress  to  and  from  his  lot  on 
account  of  the  changes  of  the  grade,  as  we  have  determined 
that  the  turnpike  company  had  the  right  to  make  such 
changes. 

It  is  doubtless  true  that  neither  the  legislature  of  1787,  nor 
the  property  owners  from  whom  the  lands  on  which  the 
road  is  built  were  obtained,  contemplated  the  building  of  a 
improred  railway  on  this  road, — especially  one   on    which 

methods  of  fa-  ^.^rs  Were  to  be  moved  by  the  use  of  electricity  : 
trftTei-what  ^^^  ^^  ^®  equally  true  that  the  law  would  not 
not addirioDai  require  this  to  be  continued  as  "a  dirt  road," 
serTitnde.  simply  because  it  w^as  originally  constructed  in 
that  way.  This  road  will  illustrate  the  progress  that  has 
been  made  within  the  past  century.  At  first,  it  was  a  poorly- 
constructed  dirt  road.  Then  it  became  a  turnpike.  Then 
part  of  its  right  of  way  was  occupied  by  a  horse-car  railway, 
which,  in  its  turn,  must  now  give  way  to  an  improved  method 
of  travel  on  public  highways.  To  quote  from  Peddicord's 
Case,  on  page  481:  "It  may  be  said  to  have  been  within  the 
legal  contemplation  of  all  that  it  was  to  be  used  for  all  pur- 
poses by  which  the  object  of  its  creation  as  a  public  highway 
could  be  promoted."  In  that  case  it  was  expressly  decided 
that  the  building  of  a  horse-car  railway  on  the  Baltimore 
<fe  Frederick  Turnpike  was  not  a  new  servitude.  This  court 
has  also  determined,  in  Hodges  v.  Railway  Co.,  58  Md.  603, 
that  the  use  of  the  streets  of  a  city  or  town  for  the  purposes 
of  a  horse  railway  is  not  an  additional  servitude,  for  which 
adjoining  lot  owners  are  entitled  to  compensation  ;  and  in 
Hiss  V,  Eailway  Co.,  52  Md.  242,  the  same  doctrine  was 
applied  to  a  road  or  street  just  outside  of  the  corporate 
limits  of  the  city  of  Baltimore.  In  fact,  this  may  be  accepted 
as  the  established  law  of  this  country,  with  very  few  excep- 
tions. Many  of  the  cases  on  the  subject  are  collected  in  the 
note  to  section  82,  in  Booth  on  Law  of  Street  Railways. 
Some  of  those  authorities  have  distinguished  between  horse- 
car  railways  in  the  streets  of  cities  and  towns,  and  those  or 


^K  c]^°^'J  STREET  RAILWAYS  207 

Green  o.  City  &  S.  Ry.  Co.  ei  cU.         Improper  TTse  of  Boad 

the  conntry  roads ;  but  if  we  were  inclined  to  adopt  the  dis- 
tinction at  all,  we  would  not  under  the  circumstances  of  this 
case,  especially  as  the  question  is  settled  in  a  case  so  similar 
to  this  as  that  of  Peddicord,  supra.  As  the  use  of  electricity 
as  a  motive  power  is  comparatively  new,  there  have  not  been 
as  many  decisions  concerning  electric  railways  as  horse-car 
railways  ;  but  we  are  not  without  authorities  on  the  question 
whether  they  constitute  new  servitudes  which  entitle  abut- 
ting owners  to  compensation.  Those  from  other  states  might 
be  cited,  but  the  recent  case  of  Koch  v.  North  Ave.  R.  Co.,  75 
Md.  222  50  Am,  &  Eug.  R.  Cas.  401,  decided  that  a  street  is 
a  way  set  apart  for  public  travel  and  the  use  of  electricity 
for  propelling  street  cars  is  but  a  new  and  improved  motive 

J)ower,  in  no  manner  inconsistent  with  the  uses  and  purposes 
or  which  streets  were  opened  and  dedicated  as  wajs  for 
public  travel ;  that  the  mayor  and  city  council  of  Baltimore 
had  the  power  to  authorize  this  use  of  electricity,  and  that 
the  use  does  not  impose  a  new  servitude  upon  the  streets, 
so  as  to  entitle  abutting  lot  owners  to  additional  compensation. 

Of  course  the  railway  company  may  make  itself  liable  to 
the  appellant  by  a  negligent  construction  or  maintenance  of 
the  road.     Those   using   electricity   as   a   motive   power   on 
public  highways,  such  as  the  turnpike  referred  to  LiAbiiitr  for 
in  this  case  must  remember  that  they  have  not  the  improper  con- 
exclusive  right  to  the  highway,  and  must  respect  ^ruction  or 
the  rights  of  others  equally  entitled  to  use  it.     If  ■"®'' "****• 
they  do  not,  of  course  the  law  will  require  them  to  do  so. 
It  will  be  incumbent  on  the  turnpike  company  to  keep  the  , 
road  in  proper  condition  for  vehicles  other  than  street  cars, 
and  of  the  width  required  by  its  charter.     The  railway  com- 
pany must  so  construct  its  tracks  and  run  its  cars  as  not  to 
unnecessarily   or  improperly   interfere   with    the   rights   of 
others  in  the  use  of  this  public  highway.     If  either  company 
fails  to  discharge  its  duties  to  the  public,  the  proper  tribunal 
will  give  relief  to  those  injured ;   but  we  cannot  anticipate 
defaults  or  acts  of  negligence  on  the  part  of  the  defendant 
companies,  or  either  of  them,  and  must  dispose  of  this  case 
as  it  is  now  presented  to  us. 

We  think  it  clear  that,  under  the  evidence  and  the  authori- 
ties,— especially  Peddicord's  Case,  which  we  have  no  desire 
to  disturb  or  modify,— the  appellant  is  not  entitled  to  the 
relief  asked  for  in  this  case,  and  the  decree  of  the  court 
below  must  be  affirmed. 

Decree  affirmed  with  costs  to  the  appellees. 
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(1)  Turnpikes— Their  Character  and  Uses. — A  turnpike  may  be  de- 
fined to  b(.*  a  ro;id  or  way  owned  by  private  persons  or  by  a  cor- 
poration especially  authorized  to  construct  the  same,  over  whicli  the 
public  have  the  right  of  passage  upon  the  payment  of  toll. 

lu  Haight,  Col.,  v.  State.  Jersey  City  &  B.  P.  P.  R.  Co.,  Pros.  32  N.  J.  L. 
449,  the  characteristics  of  the  ownership  of  a  turnpike  road  were  defined  to 
be  the  power  to  collect  toll  from  persons  passing  over  the  road,  and  to  en- 
force the  collection  by  erecting  turnpikes  or  gates,  or  both,  to  obstruct  the 
passage  till  the  tolls  are  paid.  And  the  court  added:  ** The  definition  is 
general,  embracing  various  species  of  roads,  whether  the  materials  of  which 
they  are  formed  be  stone,  gravel,  or  plank,  or  the  form  of  their  structure  be 
flat  or  rounded." 

A  turnpike  road  constructed  in  accordance  with  general  or  special 
statute  law,  is  a  highway,  and  with  the  single  exception  of  the  right 
of  the  owners  to  charge  a  reasonable  toll  for  passage  over  the  same, 
is  subject  to  all  the  public  uses  incident  to  a  public  highway  ;  and, 
with  the  exception  stilted,  has,  as  a  general  rule,  no  larger  rights  or 
immunities  than  pertain  to  public  roiids  or  streets.  See  Common- 
wealth V.  Wilkinson,  16  Pick.  175  ;  Haight  v.  State,  32  N.  J.  L. 
449. 

"  A  road  constructed  and  supported  by  a  turnpike  corporation 
differs  in  no  essential  characteristic  from  a  common  higliway  estiib- 
lished  and  supported  by  a  town,  a  borough,  or  a  city.  Their  origin 
and  objects  are  identical.  Both  emanate  from  the  same  supreme 
power,  acting  through  the  legislature,  the  courts,  or  other  deposi- 
taries of  authority  designated  by  the  laws.  Both  are  called  into 
existence  and  supported  to  subserve,  in  exactly  the  same  way,  the 
public  necessities  and  convenience,  and  both  alike  are  intended  to 
endure  for  an:  indefinite  period,  and  so  long  as  that  convenience 
requires  or  that  necessity  exists.  The  funds  for  making  and  re- 
pairing them,  indeed,  are  drawn  from  different  sources  and  in  dif- 
ferent modCvS — the  one,  from  travellers  by  a  toll — the  otiier,  from 
the  community  by  a  tax  ;  and  the  turnpike  company  is  permitted 
to  take,  for  the  benefit  of  its  stockholders,  the  contingent  profits 
in  compensation  for  the  contingent  losses  of  the  enterprise ;  but 
still  the  i)ublic  interest  in  the  road  and  the  burden  upon  the  land 
are  essentially  the  same  in  both.''  State  v.  Maine,  27  Conn.  641, 
646. 

Toll  or  turnpike  roads  are  public  highways  the  material  differ- 
ence between  them  being  in  the  manner  and  mode  of  construction 
and  repairing,  and  the  fact  that  the  traveling  public  pays  a  toll 
for  their  use.  They  are  constructed  solely  for  the  convenience  of 
the  public,  and  the  hope  of  profit  to  the  proprietors  is  an  incident 
wliicii  in  no  sense  impairs  their  distinguishing  characteristic  as 
public  highways.     Craig  v.  People  ex  rel,  47  111.  487. 

That  turnpikes  are  deemed  primarily  public  highways,  and  that 
their  primal  characteristics  as  such  are  not  changed  by  the  fact 
that,  under  legislative  sanction,  tolls  may  be  exacted  ol  travelers 
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thereon,  is  farther  shown  by  tlie  fact  that  a  turnpike  corporation 
may,  under  proper  legal  sanction,  construct  turnpikes  on  ancient 
highways  or  upon  existing  public  roads  and  streets.  State  v, 
Hampton,  3  N.  H.  22  ;  Farmers'  Turnpike  Co.  v,  Coventry,  10 
Johns.  389  ;  Carter  v.  Clark,  89  Ind.  238. 

It  follows,  therefore,  that  as  turnpikes  are,  with  the  restrictions 
and  privileges  above  named,  simply  public  highways,  all  the  uses 
to  which  public  highways  may  lawfully  be  put  can  justly  be  im- 
posed upon  turnpike  roads,  including,  as  is  seen,  by  the  principal 
ease  above  reported,  the  construction  and  maintenance  of  street 
railways,  whether  operated  by  animal,  mechanical  or  electrical 
power. 

(2)  Use  of  Electricity  as  Motive  Power. — This  question  is  discussed, 
and  the  leading  authorities  presented,  in  Cumberland  Tel.  &  Telep. 
Co.  V,  United  Electric  Ry.  Co.^  and  abstracts  of  cases  and  note  in 
connection  therewith^  poaU 
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V. 

Point  Bridge  Co. 

{Supreme  Court  of  Penmylvania^  Nov.  18,  1894.) 

Toil  Bridge  as  Part  of  Highway. — A  bridge  erected  and  maintained  by 
a  private  corporatiou  under  a  charter  which  authorized  the  company  to 
erect,  construct,  and  maintain  a  toll  bridge  and  approaches  thereto  for 
public  travel  and  accommodation,  constitutes  from  the  time  it  is  thrown 
open  to  public  nse,  a  portion  of  the  highway  with  which  it  connects,  sub- 
ir-nr  onlv  to  the  right  of  the  company  to  collect  reasonable  tolls  for  such  use. 
{Page  210.) 

Use  of  Toil  Bridge  by  Street  Railway  Company  [(2)  p.  214]. — A  street- 
railway  company  authorized  under  a  statute  (Act,  May  14,  1889,  PI.  211)  to 
construct,  maintain,  and  operate  a  street  railway  upon  '*any  street  or  high- 
way,^^  etc.,  authorizes  it  to  use  a  toll  bridge  and  the  approaches  thereto 
which  connects  with  and  is  a  portion  of  a  street  or  highway  over  which  it 
has  authority  to  operate.      {Puge  210.) 

Use  of  Toll  Bridge  by  Street  Railway  does  not  Constitute  an  Exercise 
of  Right  of  Eminent  Domaini — Where  a  street  railway  company  makes  use 
of  a  toll  bridge  as  a  portion  of  a  public  highway  in  the  operation  of  its 
line  upon  such  terms,  and  in  such  a  way  as  to  protect  the  rights  of  the 
bridge  company  and  the  public,  such  use  does  not  constitute  a  taking  of  or 
an  injury  to  private  property  in  the  exercise  of  the  right  of  eminent  domain. 
(Parje  212.) 

Interference  by  Bridge  Company  with  Construction  of  Railway. — A 
court  of  equity  has  power  to  restrain  by  injunction  the  interference  by  a 
toll  bridge  company  with  the  proper  use  of  such  bridge  as  a  part  of  a  public 
highway;  and  where  such  l)ridge  company  i*»  interfering  with  the  proper 
and  duly  authorized  construction  of  a  street  railway  on  such  bridge,  an  in- 
junction will  be  issued  restraining  such  interference,     {Pcige  212.) 

1  (N.  B.)  A.  &  E.  R.  Cas.— 14 
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Appeal  from  Allegheny  county  court  of  common  pleas. 
Affirmed. 

Knox  &  Reed  and  A.  M.  &  J.  D.  Broion^  for  appellant. 
Watson  &  Mc  Cleave,  for  appellee. 

MoCoLLUM,  J. — The  Point  Bridge  Company  was  incorpor- 
ated under  the  general  corporation  act  of  1874  for  the  pur- 
pose of  erecting,  constructing,  and  maintaining  a 
**  "  toll  bridge  and  approaches  thereto,  for  public  travel 

and  accommodation,  ''  from  a  point  near  the  junction  of  the 
Allegheny  and  Monongahela  rivers  across  the  Monongahela 
river  to  a  point  at  or  near  the  Lorenz  Glass  Works." 

The  bridge  it  was  thus  authorized  to  build  and  maintain, 
constituted,  when  it  was  opened  to  public  travel, 

''»rtof*hf*h"  ^^  ^^y*  -^^'^'^'  ^  portion  of  the  highway  with  which 
way.**     *  "     ^^  ^^^  connected.     It  was  by  the   charter   under 

which  it  was  erected,  dedicated  to  a  public  use, 
subject  only  to  the  right  of  the  company  to  exact  reasonable 
tolls  for  such  use.  Monongahela  Bridge  Co.  v.  Pittsburgh  & 
B.  By.  Co.,  114  Pa.  St.  478,  28  Am.  &  Eug.  B.  Cas.  30;  Bapho 
Tp.  V.  Moore,  68  Pa.  St.  404;  Penn.  Tp.  v.  Perry  Co.,  78  Pa. 
St.  457;  Erie  Co.  v.  Com.,  127  Pa.  St.  197;  Com.  v.  Central 
Bridge  Co.,  12  Cush.  244;  and  Washer  v,  Bullitt  Co.,  110  U.  S. 
664.  Citations  in  this  line  might  be  multiplied  indeliuitely, 
but  it  is  believed  that  the  charter  and  the  cases  already  re- 
ferred to  justify  the  appellee's  contention  that  the  Point  Bridge 
is  a  public  highway.  Aside  from  the  right  of  the  company  to 
demand  and  receive  reasonable  tolls  from  the  traveling  public 
for  the  use  of  it  for  the  purpose  for  which  it  was  erected,  it 
does  not  differ  from  the  ordinary  highway  constructed  and 
maintained  by  the  inhabitants  of  the  district  through  which  it 
passes.  But  the  right  to  exact  such  tolls  does  not  carry  with 
it  the  power  to  prohibit  such  use  of  it  by  the  public  as  is 
reasonably  consistent  with  such  purpose. 

The  Pittsburgh  &  West  End  Passenger  Eailway  Company 

was  incorporated  on  the  27th  of  March,  1879,  under 
br7/*  b"  *^®  ^^^  ^^  March  19,  1879  (P.  L.  9).  Its  route  was 
gt'rMt*ratiwar.  ^^^^  ^^^  comcr  of  Liberty  and  Fifth  avenues,  and 

upon  Liberty  avenue.  Fifth  street,  Penn  avenue, 
Water  street.  Point  Bridge,  Carson,  Main  and  Walnut  streets, 
to  the  Washington  turnpike  road.  It  proceeded  at  once  to 
construct  its  railway  on  this  route,  and  finding  tracks  upon 
the  bridge  adapted  to  the  passage  of  cars  over  it,  connected 
its  tracks  with  them.  It  opened  its  railway  for  public  travel 
on  the  4th  of  July,  1879,  operated  the  same  by  horse  power, 
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and  paid  tolls  to  the  bridge  company,  until  this  contention 
arose,  in  December,  1891. 

The  act  under  which  the  railway  company  was  incorporated 
having  been  declared  unconstitutional  in  Weinman  v.  Wilkins- 
bnrg  &  E.  L.  P.  K.  Co.,  118  Pa.  St.  192,  the  company  accepted 
the  provisions  of  the  passenger  railway  act  of  Mth  May,  1889 
(P.  L.  211),  and  received  new  letters  patent  By  this  accept- 
ance the  company  become  entitled  to  all  the  privileges,  fran- 
chises, and  powers  conferred  by  the  later  act  upon  corpora- 
tions created  under  it. 

What  are  the  powers,  privileges,  and  franchises  thus  con- 
ferred, so  far  as  the  same  are  applicable  to  this 
controversy  ?  The  act  authorizes  the  formation  of  "  V"'  '^J^**®' 
companies  for  the  purpose  of  constructing,  main-  cindwTbridgeV 
tainiiig,  and  operating  a  street  railway  upon  any 
street  or  highway,  for  public  use  in  the  conveyance  of  pas- 
sengers by  any  power  other  than  locomotive.  Do  the  words 
**  auy  street  or  highway,"  as  used  in  this  act,  exclude  bridges  ? 
We  have  already  seen  that  a  bridge  erected  for  public  travel 
and  accommodation  is  a  public  highway,  whether  built  and 
maintaiued  by  the  inhabitants  of  the  district,  or  by  a  corpor- 
ation authorized  to  demand  tolls  for  passage  over  it.  Surely, 
it  would  be  a  narrow  construction  of  these  words  which  would 
exclude  a  bridge,  and  thereby  make  it  a  terminus  of  the 
railway. 

If  the  bridges  across  the  Schuylkill  river  in  Philadelphia, 
and  the  bridges  across  the  Allegheny  and  Monongahela  rivers 
at  Pittsburgh,  are  not  highways,  within  the  meaning  of  the 
act,  it  signallj^  fails  to  provide  the  facilities  which  are  required 
for  the  public  travel  and  accommodation.  In  all  the  cities 
and  populous  districts  of  the  commonwealth  where  street 
passenger  railways  are  necessary  for  easy  access  to  and  con- 
venient travel  in  them,  there  are  bridges  to  be  crossed,  some 
of  which  are  maintained  by  the  municipality  or  district,  and 
some  by  corporations  chartered  for  the  purpose  of  erecting 
and  maintaining  them  for  public  use. 

In  view  of  these  known  conditions,  the  natural  and  reason- 
able construction  of  the  act  of  1889  is  that  the  streets  or  high- 
ways mentioned  therein  include  the  bridges  connecting  with 
and  constituting  portions  of  them. 

When  the  Pittsburgh  &  West  End  Passenger  Kailway  Com- 
pany accepted  the  provisions  of  the  act,  and  acquired  new 
letters  patent,  it  was,  and  for  10  years  previous  thereto  had 
been,  operating  its  railway  by  horse  power  on  the  route 
already  described.     The  Point  Bridge  Company  made  no  ob- 
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jection  to  the  passage  over  its  bridge  of  the  cars  of  the  rail- 
way company.  The  tolls  were  adjusted  by  an  arrangement 
between  the  companies  which  was  satisfactory  to  both.  This 
arrangement  continued  until  the  railway  company  proposed 
to  operate  its  road  by  electricity.  It  was  the  proposed  change 
iu  the  method  of  operating  it  that  led  to  this  litigation,  in 
^vllich  the  bridge  company  contends  that  the  railway  company 
has  no  right  to  use  the  bridge  in  moving  its  cars  over  its  estab- 
lished route. 

The  consent  of  the  local  authorities  has  been  duly  given  to 
the  latter  to  operate  its  railway  on  that  route,  and  in  the 
manner  proposed.  It  has  all  the  powers,  franchises,  and 
privileges  granted  by  the  act  of  1889  to  street  passeipger  rail- 
way companies.  The  title  of  the  act  is  broad  enough  to 
authorize  the  incorporation  of  companies  organized  under 
the  unconstitutional  act  of  1879.  The  use  of  the  bridge  in 
the  manner  proposed  does  not  constitute  a  taking  of  or  an 
injury  to  the  property  of  the  bridge  company,  in  the  exercise 
of  the  power  of  eminent  domain.  It  is  a  use  which  is  reason- 
ably consistent  with  the  purpose  for  which  the  bridge  was 
erected,  and  is  necessary  for  public  travel  and  accommoda- 
tion. 

We  conclude,  therefore,  that,  under  the  legislation  and  with 
the  municipal  consent  to  which  we  have  referred,  the  railway 
company  has  the  right  to  operate  its  line  across  Point  bridge 
"  by  any  power  other  than  by  locomotive,**  in  such  manner 
and  on  such  terms  as  will  protect  the  rights  of  the  bridge 
company  and  the  traveling  public. 

The  learned  court  below,  after  a  careful  inquiry  into  the 
facts  and  circumstances  affecting  the  issue  raised  by  the  bill 
and  answer,  entered  a  decree  which  appears  to  be  reasonable 
and  just.  It  is  a  decree  which  carefully  guards  the  rights  of 
the  bridge  company,  which  properly  regulates  the  use  of  the 
bridge  by  the  railway  company,  and  exacts  from  the  latter 
the  payment  to"  the  former  of  a  toll  rate,  the  adequacy  of 
which  is  not  questioned. 

We  have  not  overlooked  the  contention  which  denies  to  a 
court  of  equity  jurisdiction  of  the  matter  complained  of,  but 
we  cannot  assent  to  it.  On  the  contrary,  we  think  the  railway 
company  applied  to  the  proper  tribunal  for  the  relief  sought. 
The  specifications  of  error  are  overruled. 

Decree  affirmed  and  appeal  dismissed,  at  the  costs  of  the 
appellant. 
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Use  of  Bridg^e  by  Railway  Company  [{})  post] — Consent  of  Proper 
AiUhorities  I^'ecessary. — A  county  bridge  cannot  be  occupied  by  a 
street  railway  company  without  the  consent  of  the  county  authori- 
ties, but  that  consent  cannot  be  arbitrarily  withheld,  nor  tlie 
ownership  of  the  bridge  made  use  of  to  impede  improvements,  or 
to  extort  unreasonable  concessions,  but  the  authorities  have  the 
right  to  consider  the  strength  of  the  bridge  and  to  refuse  to  permit 
its  occupancy  by  a  railway  company  if  it  will  jeopardize  its  use  in 
the  ordinary  manner,  although  if  it  can  be  fitted  for  safe  use  by 
the  company  they  may  require  the  latter  to  pay,  or  secure,  the 
necessary  cost  of  rendering  it  safe  for  the  intended  purpose.  Berks 
Co.  V.  Reading  City  Pass.  R.  Co.  167  Pa.  St.  102. 

Same — Right  of  Authorities  to  Withdraw  Consent, — Where 
county  authorities  who  have  contracted  with  a  street  railway  com- 
pany to  allow  the  latter  to  use  a  bridge,  upon  ascertaining  that  the 
bridge  is  insecure  or  insufiScient  for  the  intended  use,  withdraw  the 
consent  and  the  company  thereafter  forcibly  takes  possession  of  the 
bridge,  it  may  be  enjoined  at  the  instance  of  the  county  authoritit^s 
from  constructing  its  line  upon  the  structure.  Berks  Co.  v.  Read- 
ing City  Pass.  R.  Co.  167  Pa.  St.  102. 

Same—  Validity  of  Consent, — The  board  of  chosen  freeholders  of  the 
county  of  Cumberland,  by  resolution,  granted  to  a  street  railway  com- 
pany the  right  to  lay  its  tracks  on  the  centre  of  the  Commerce-street 
bridge  in  Bridgeton  (which  bridge  was  built  and  maintained  by  the 
board),  and  to  run  its  cars  thereon.  It  clearly  appeared  that,  ow- 
ing to  the  narrowness  of  the  bridge,  no  ordinary  vehicle  could  pass 
on  either  side  of  the  cars  while  crossing;  so  that,  during  the  passage 
of  the  cars,  no  such  vehicle  could  cross  in  the  opposite  dii-ection. 
Heldy  that  such  resolution  was  invalid,  either  because  the  board 
had  no  power  to  pass  it,  or  because,  if  the  board  possessed  such 
power  to  consent  to  a  use  of  such  a  bridge  by  a  street  railway,  the 
grant  of  such  an  exclusive  use  was,  under  the  circumstances,  un- 
reasonable, and  a  plain  abuse  of  the  discretion  committed  to  the 
board.  State  (Elmer  Prosecutor)  v.  Freeholders  of  Cumberland 
Co.  (N.  J.)  30  Atl.  Rep.  475.  Citing  Detroit  City  R.  Co.  v.  Mills, 
85  Mich.  634;  46  Am.  &  Eng.  R.  Cas.  608. 


NOTES 

(1)  Bridges  as  Parts  of  Highways. — Appropriation  of  county  bridge  by 
street-railway  company.  Right  of  county  to  compensation.  32  Am. 
&  Eng.  R.  Cas.  170. 

A  public  bridge  is  a  part  of  the  public  road  or  highway  which  it 
continues  or  with  which  it  connects.  Chicago  v.  rowers,  42  111. 
169;  Raphe  v.  Moore,  68  Pa.  St.  404;  Commonwealth  v.  Central 
Bridge  Corp.,  12  Cush.  243;  Rush  v.  Davenport,  6  Iowa,  443;  Man- 
derschid  v.  Dubuque,  29  Iowa,  73;  Paine  v,  Patrick,  3  Mod.  244; 
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Jacksonville  v.  Drew,  19  Fla.  106.     But  see  Osmond  v.  Widde- 
comb,  2  Barn.  &  Aid.  49. 

The  rules  of  the  common  law  which  apply  to  highways  apply 
also,  generally,  to  bridges,  but  the  terms  "  bridge  "  and  "  highway  ' 
are  not  always  interchangeable  (see  State  v.  Cantei-bury,  28  N.  H. 
195),  but  the  terms  may  be  considered  analogous,  as  related  to  the 
riglits  thereon  of  the  public  at  large,  or  of  the  legislature,  or  other 
proper  legal  authority,  to  grant  franchises  thereon  to  railway  and 
other  proper  companies. 

The  term  "  bridge ''  includes  that  embankments  and  abutments 
necessary  and  proper  to  secure  convenient  and  safe  access  to,  and 
passage  across,  the  same.  Tolland  v.  Wellington,  26  Conn.  578; 
Hayes  v.  New  York  Central  &  H.  R.  R.  Co.,  6  Hun  63;  Common- 
wealth V.  Deerfield,  6  Allen,  449;  The  Clinton  Bridge,  10  Wall. 
(XJ.  S.)  454,  462. 

(2)  Toll  Bridges  as  Parts  of  the  Public  Highway.— A  toll  bridge  is  one 
constructed  by  a  private  corporation,  or  by  individuals,  under 
proper  legal  authority,  with  the  right  to  charge  a  fee  for  passage 
over  the  same.  Such  structures  are,  as  a  geneml  rule,  with  the 
exception  of  the  right  to  exact  toll,  and  which  privilege  imposes 
upon  the  company  owning  the  bridge  the  duty  of  keeping  it  rea- 
sonably safe  for  travel  (Oliver  v.  Worcester,  102  Mass.  489),  subject, 
as  are  turnpikes  or  toll  roads  (see  ante,  p.  208),  to  the  same  incidents 
of  public  use  and  service  as  are  ordinary  highways,  of  which  they  are 
an  essential  part.  See,  generallv,  Charles  River  Bridge  v.  Warren 
Bridge,  11  Fet.  420;  Rex  v.  Ward,  Cro.  C.  A.  I.  0.  266;  State  v. 
Campton,  2  N.  H.  513;  King  v.  West  Riding  of  Yorkshire,  2  East. 
342;  Frankfort  Bridge  Co.  v.  Williams,  9  Dana  403. 

In  the  case  of  Covington  &  Cincinnati  Bridge  Co.  v.  South  Cov- 
ington &  C.  St.  Ry.  Co.,  93  Ky.  136,  50  Am.  &  Eng.  R.  Cas.  395,  it 
appeared  that  the  bridge  company  which  owned  the  bridge  had,  at 
the  time  it  was  constructed,  placed  rails  upon  it  to  be  used  for  the 
passage  of  street  cai'S,  and  that  it  had  invited  such  use  by  a  street 
railway  company,  and  it  was  held  that  under  these  facts  it  had  as- 
sumed a  public  duty  with  reference  to  street-railway  companies 
which  required  it  to  permit  the  passage  of  street  cars  over  its  bridge 
at  reasonable  rates  of  toll,  and  that  it  could  not,  at  its  pleasure,  re- 
move the  rails,  or  refuse  to  permit  such  cars  to  pass  over  the  bridge, 
and  thereby  destroy  this  means  of  travel. 

Id  discussing  the  rigiit  of  the  street-railway  company  to  use  the  bridge 
in  question,  the  court  said:  ** There  was  no  contract  between  the  bridge 
company  and  the  appellee,  and  the  latter  paid  as  if  it  was  a  part  of  the  cor- 
porate duty  of  the  bridge  company  to  allow  the  use  of  its  bridge  to  street 
cars  upon  paying  a  reasonable  toll.  While  it  is  evident  the  street-car  com- 
pany could  not  have  compelled  the  bridge  company  to  place  rails  on  the 
bridge  and  construct  it  so  as  cars  might  pass  over  it,  as  from  its  charter  it 
was  a  bridge  to  be  constructed  for  the  ordinary  purposes  of  travel,  still, 
when  the  appellant  has  seen  proper  to  enlarge  its  franchise  in  so  far  as  the 
public  is  concerned,  and  to  make  it  a  street-railway  bridge  as  well  as  one 
for  ordinary  travel,  it  has  assumed  a  corporate  duty,  or,  if  not  corporate,  a 
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public  duty,  with  reference  to  street-car  companies,  that  requires  it  to  per- 
mit street  cars  to  pass  over  its  bridge  at  reasonable  rates  of  toll,  and  can- 
not, at  its  pleasure,  destroy  this  means  of  travel  by  removing  its  rails  or  re- 
fusing to  permit  such  cars  to  go  upon  its  bridge.  This  bridge  is  a  highway ^ 
and  dedicated  by  the  company  not  only  to  the  uses  of  ordinary  travel^  but  to  its 
use  by  street-railway  companies  in  passing  ears  over  it  from  the  one  city  to  the 
other.  Tins  company  has  permitted  this  use  of  its  bridge  for  more  than  a 
quarter  of  a  century;  has  induced  from  time  to  time  large  expenditures  of 
money  in  building  street  railways,  and  inviting  the  travel  upon  its  structure 
by  all  such  corporations,  *  *  *  and  to  stop  this  public  travel  would  not 
only  destroy  much  of  this  capital  invested  in  such  enterprises,  but  would  be 
disastrous  to  the  public  interests.'^ 

It  will  be  noticed  that  while  this  case  does  not  directly  involve  the  ques- 
tion of  the  right  of  a  duly  authorized  street-railway  company  to  secure  a 
right  of  way  over,  and  to  lay  its  tracks  upon,  a  toll  bridge,  yet  in  the 
words  which  we  have  italicized  in  the  above  quotation  from  the  opinion, 
the  court  affirms  the  doctrine  that  a  toll  bridge  is  a  highway.  It  will 
also  be  noticed  that  the  opinion  holds  that  the  laying  of  street-railway 
tracks  upon  the  bridge  by  the  bridge  company,  and  the  use  of  same  by  its 
invitation  by  a  street-railway  company  for  a  course  of  years,  constituted  a 
dedication  of  the  bridge  to  the  uses  of  general  travel  and  to  that  of  a  street- 
railway  service. 


Des  Moines  City  Eailwat  Company 

V. 

City  of  Des  Moines  et  cH. 

{Supreme  Court  of  lowa^  May  12*  1894.) 

Municipal  Control  of  Streets  [(1)  p.  219] — Tearing  up  of  Street-railway 
Tracks.—  Where  a  street-railway  company  has  been  duly  authorized  by  a  city 
to  construct  its  road,  and  in  pursuance  of  such  authority  has  properly  hiid  its 
tracks,  it  cannot  be  compelled  by  an  ordinance  of  the  city  to  remove  its 
tracks  in  order  to  permit  a  sewer  to  be  constructed  under  it,  it  appearing 
not  only  that  the  company  has  incurred  large  expense  in  constructing  its 
roadbed,  but  that  its  receipts  would  be  seriously  diminished,  and  that  the 
convenience  of  the  public  would  be  disturbed,  and  no  reason  being  shown 
why  the  sewer  cannot  be  laid  on  one  side  of  the  track.     {Page  219.) 

Same — Action  to  Restrain— Injunction  [(1)  p.  219]. — Under  the  above  facts 
an  injunction  will  lie  on  behalf  of  a  street-railway  company  to  prevent  the 
city  HUthorities,  even  though  acting  under  a  duly  enacted  ordinance,  from 
rediiirincr  it  to  tear  up  its  tracks.     {Page  219.) 

Municipal  Ordinances — Must  be  Reasonable  [C2)  p.  220]— Right  of  Courts 
to  Abrogate  them  [|2)  p.  220J. — A  municipal  ordinance  or  by-law  to  be  valid 
*'  must  t)e  reasonable  and  consonant  with  the  general  powers  and  purposes 
of  the  corporation  and  not  inconsistent  with  the  Injvs  or  policy  of  the 
state."  Where,  therefore,  an  ordinance  is  partial,  unfa'ir,  or  oppressive  in  its 
effect,  it  is  unreasonable  and  may  be  declared  void  by  the  courts.    {Page  217.) 
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Appeal  from  Polk  county  district  court.     Reversed. 

Guernsey  &  Baily,  for  appellant. 

Hugh  Brennan  and  J.  E.  Mershon,  for  appellees. 

Robinson,  J. — The  plaintiff  is  a  corporation  organized  and 
existing  under  the  laws  of  this  state,  and  owns,  and  is  engaged 
in  the  business  of  operating  a  system  of  street  rail- 
ways in  the  city  of  Des  Moines.  The  system  in- 
cludes what  is  known  as  the  "Eleventh  and  Twelfth  Street 
Line,"  the  "Clark  Street  Line,"  and  the  "Jefferson  Street 
Line."  The  Clark  street  line  is  a  prolongation  of  the  Elev- 
enth and  Twelfth  street  line,  and  is  a  little  more  than  two 
miles  in  length.  The  Jefferson  street  line  is  somewhat 
shorter.  The  portions  of  Des  Moines  reached  by  these  lines 
contain  a  large  number  of  people,  many  of  whom  depend 
upon  the  street  railway  for  transportation  to  the  business 
part  of  the  city,  and  have  no  other  convenient  means  of  reach- 
ing it.  The  Eleventh  and  Twelfth  street  line  extends  on 
Twelfth  street  from  School  street  to  University  avenue, — a 
distance  of  2,552  feet, — and  is  the  part  of  the  railway  in  con- 
troversy. It  consists  of  a  single  track  of  two  rails,  placed  in 
the  centre  of  the  street,  and  has  been  in  use  for  several  years. 

In  May,  1893,  the  city  of  Des  Moines  entered  into  a  con- 
tract with  Bryan  &  Youngerman  for  the  construction  of  what 
is  known  as  "  Sewer  No.  2,"  which  included  a  pipe  sewer  in 
Twelfth  street  where  the  railway  in  controversy  is  located. 
The  city  claims  the  right  to  construct  the  sewer  in  the  centre 
of  the  street,  and  to  compel  the  temporary  removal  of  the 
track  for  that  purpose.  The  defendants  Fiukbiue  and  Chase, 
as  the  board  of  public  works  of  the  cit}',  have  notified  the 
plaintiff  to  remove  its  track  to  permit  the  construction  of  the 
sewer,  and  the  plaintiff  seeks  to  prevent  all  interference  with 
the  track.  The  district  court  dismissed  the  petition,  and 
adjudged  that  plaintiff  pay  the  costs  of  the  action. 

The  plaintiff  is  the  assignee  and  owner  of  the  rights  con- 
ferred upon  the  Des  Moines  Street  Railway  Company  by  an 
ordinance  of  the  city  of  Des  Moines  passed  in  the  year  1866, 
and  of  the  railway  system  which  has  been  constructed  under 
that  ordinance  and  the  amendments  thereto.  Some  questions 
arising  under  that  ordinance  were  considered  by  this  court  in 
Des  Moines  St.  Ey.  Co.  v.  Des  Moines  B.  G.  St.  Ky.  Co.,  73 
Iowa  515 ;  Id.,  74  Iowa  586,  36  Am.  &  Eng.  R.  Cas.  132.  It 
was  held  in  these  cases,  in  effect,  that  the  ordinance  and  its 
acceptance  constituted  a  valid  contract  between  the  city  and 
the  street-railway  company. 
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In  securing  the  contract  for  building  the  sewer,  the  con- 
tractors believed  it  would  be  placed  in  the  center  of  the 
street,  and  perhaps  were  authorized  to  act  upon  that  belief, 
for  the  reason  that  most  of  the  sewers  of  the  city  had  been 
placed  in  the  center  of  the  streets  through  which  they  were 
constructed,  and  possibly  for  o  ther  reasons.  The  contract, 
however,  did  not  specify  in  terms  in  what  part  of  the  street 
the  sewer  should  be  placed,  excepting  that  it  should  be  laid 
"  according  to  the  lines  and  grades  furnished  from  time  to 
time  by  the  city  engineer." 

The  construction  of  sewer  No.  2  was  commenced  by  the 
contractor,  and  progressed  to  Eleventh  street.  The  plaintiff 
had  a  line  of  railway  in  the  centre  of  that  street,  and  when  it 
was  reached  by  the  contractor,  the  plaintiff  was  asked  to  re- 
move the  track  to  permit  the  building  of  the  sewer  in  the 
centre.  It  agreed  to  do  so  on  condition  that  the  sewer  on 
Twelfth  street  should  be  placed  on  one  side  of  its  track  in 
that  street  The  proposition  appears  to  have  been  assented 
to  by  the  contractor  and  by  Mr.  Finkbine,  of  the  board  of 
public  works.  Thereupon  the  plaintiff  caused  to  be  prepared 
and  submitted  to  the  city  council  a  resolution,  of  which  the 
following  is  a  copy :  "  Resolved,  that  hereafter,  where  pipe 
sewers  are  being  put  down  in  the  several  streets  of  the  city  of 
Des  Moines  where  there  is  a  single  track  for  street-railway 
purposes,  such  track  being  in  the  centre  of  the  street,  the 
sewer  shall  be  laid  outside  of  the  line  of  street  railway,  and 
on  one  side  of  the  street ;  the  side  of  the  street  to  be  deter- 
mined by  the  board  of  public  works."  The  resolution  was 
adopted  on  the  17th  day  of  July,  and  the  plaintiff  complied 
with  its  part  of  the  agreement  by  removing  its  track  in 
Eleventh  street.  The  resolution  was  reconsidered  on  22d 
of  September,  after  this  action  was  commenced. 

It  is  said  by  the  appellee  that  every  franchise  is  accepted 
subject  to  the  police  power  of  the  state,  which  cannot  be  bar- 
tered  away,  and  the  appellant  assents  to  that  propo-  unreasoBabie 
sition.     But  it  is  claimed  that  the  demand  made  nanieipniorw 
by  the  city  is  unreasonable,  and  therefore  should  <iinances  may 
not  be  enforced.    It  is  well  settled  that  a  municipal  •^•^J^*'*"* 
ordinance  or  by-law,  to  be  valid,  "  must  be  reason- 
able, consonant  with  the  general  powers  and  purposes  of  the 
corporation,  and  not  inconsistent  with  the  laws  or  policy  of 
the  state,"  and  that  the  courts  may  declare  void  ordinan.ces 
and  by-laws  which  are  not  reasonable.     Meyers  v.  Chicago 

R  I.  &  P.  R.  Co.,  57  Iowa,  557,  7  Am.  &  Eng.  R.  Cas.  406,  and 
authorities  therein  cited;  Town  of  State  Center  v.  Baren- 
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steiii,  66  Iowa,  249,  11  Am.  &  Eiig.  K.  Cas.  413.  See,  also, 
City  of  St.  Louis  v.  Weber,  44  Mo.  547 ;  1  Beach,  Pub.  Corp. 
§  512  ;  1  Dill.  Mun.  Corp.  §§  319-322  ;  Ex  parte  Cbin  Yan,  60 
Cal.  82.  An  ordinance  is  unreasonable  if  it  be  partial,  unfair, 
or  oppressive  in  its  effects,  as  by  imposing  a  serious  burden 
without  adequate  cause.  Id.;  i^x  parte  Frank,  52  Cal.  606; 
Harrisburg  City  Pass.  Ey.  Co.  v.  City  of  Harrisburg,  149  Pa. 
St.  465. 

It  is  not  shown  that  the  sewer  in  question  was  located  in 
the  centre  of  Twelfth  street  by  ordinance ;  but,  conceding 
that  it  was  so  located  by  action  as  formal,  and  entitled  to  as 
much  weight,  as  an  ordinance,  we  are  required  to  determine 
whether  that  action  was  reasonable  and  valid.  The  ordinance 
of  the  year  1866  required  that  all  single  tracks  be  laid  in  the 
centre  of  the  streets  in  all  cases  when  it  should  be  practicable 
to  so  lay  them. 

The  railway  in  question  was  constructed  according  to  that 
requirement,  and  a  large  amount  of  labor  and  material  has 
been  used,  and  much  time  spent,  in  making  a  good  roadbed. 
The  cost  to  the  plaintiff  of  removing  its  track  to  permit  the 
construction  of  the  sewer,  and  replacing  it  after  the  sewer  is 
constructed,  including  the  making  of  a  good  roadbed,  would 
be  about  $3000.  It  would  require  years  to  make  as  good  and 
safe  a  roadbed  as  the  one  now  under  the  track,  and  the  tear- 
ing up  of  the  track  would  cause  great  inconvenience  to  pat- 
rons of  the  road,  and  would  necessarily  reduce  the  receipts 
of  the  plaintiff  during  the  time  that  the  sewer  was  being  con- 
structed. 

The  reasons  urged  for  placing  the  sewer  in  the  center  of  the 
street  are  that  nearly  all  of  the  sewers  in  the  city  are  placed 
in  the  centre  of  streets,  and  those  placed  at  the  sides  are  few, 
and  so  placed  for  exceptional  reasons  ;  that  the  contract 
made  for  building  the  sewer  required  it  to  be  located  in  the 
centre  of  the  street;  that  to  change  it  to  the  side  would  cause 
great  expense,  delay,  and  inconvenience  ;  that  the  city  has  at 
all  times  required  water  pipes  to  be  laid  at  one  side  of  the 
streets,  and  gas  pipes  at  the  other,  and  that  the  property 
owners  at  one  side  of  the  street  would  be  at  greater  expense 
than  those  on  the  'other  to  connect  with  the  sewer,  if  it  is 
placed  at  tlie  side. 

Tlie  evidence  shows  clearly  that  the  sewer  can  be  placed 

outside  of  the  line  of  the  railway  without  impairing  m  any 

respect  the  efficiency  of  the  sewer  system  and  that 

sanitary  considerations  do  not  require  that  it  be 

placed  in  the  centre  of  the  street     If  the  sewer  is  placed  at 
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the  side,  the  increase  of  the  cost  in  making  a  single  connec- 
tion between  the  sewer  and  the  property  on  the  side  of  the 
street  furthest  away  would  not  exceed  three  dollars.  Whether 
the  contract  for  the  sewer  requires  that  it  be  located  in  the 
centre  of  the  street  we  need  not  determine,  as  the  contract 
provides  that  any  change  in  the  plans  or  specifications  shall 
not  work  a  forfeiture,  and  that  the  difference  in  cost  caused 
by  the  changes  shall  be  determined  by  the  engineer  and 
board  of  public  works  on  the  basis  of  the  contractor's  bid. 
The  evidence  shows  that  the  expense  of  constructing  the 
sewer  at  the  side  of  the  street  need  not  be  materially,  if  any, 
greater  than  to  place  it  in  the  centre. 

We  are  of  the  opinion  that  the  reasons  for  placing  it  in  the 
centre  of  the  street  are  not  of  sufficient  importance  to  impose 
upon  the  plaintiff  the  burden  of  removing  its  track,  and  to 
expose  the  patrons  of  this  line  to  the  inconvenience  and  dan- 
ger which  would  be  caused  by  such  a  removal.  In  other 
words,  we  think  the  demand  of  the  city  is  unreasonable.  It 
is  shown  that,  if  the  plaintiff  will  transfer  its  passengers  at 
tlie  point  where  the  workmen  engaged  in  constructing  the 
sewer  shall  be  at  work,  the  cost  of  constructing  it  will  not  be 
materially  increased,  and  the  plaintiff  avers  its  willingness  to 
make  such  transfer.  If  required  by  the  city,  it  will  be  pro- 
vided for  in  the  decree.  It  is  said  the  plaintiff  has  an  ade- 
quate remedy  at  law,  but  we  think  not.  It  has  a  right  to 
protect  its  track  and  roadbed  by  an  action  of  this  nature. 

The  decree  of  the  district  court  is  reversed. 


ABSTRACTS  OF  RECENT   DECISIONS. 

(1)  Municipal  Control  of  Streets  [(1)  p.  220] — Municipality  Cannot 
Arbitrarily  Rescind  its  Orantsto  Street  Raihvays. — Where  in  virtue 
of  a  contract  between  a  street  railway  company  and  a  municipality, 
intended  to  have  been  made  pursuant  to  law,  the  motive  power  of 
the  street  railway  was  changed  from  horses  to  electricity  supplied 
through  overhead  wires  supported  by  poles,  at  a  considerable  ex- 
pense to  the  railway  company,  and  was  operated  accordingly  for 
more  than  two  years  by  the  lessee  of  the  rjiilway  company,*  and 
the  municipality,  denying  the  legality  of  the  contract  upon  its 
part,  and  also  the  authority  of  the  lessee  of  the  railway  company 
to  operate  the  railway  under  the  contract  or  otherwise,  and  insist- 
ing that  the  contract  was  not  duly  performed  by  the  railway  com- 
pany and  its  assignee,  threateiis  to  remove  the  poles  and  wires, 
regarding  them  as  nuisances  in  the  street,  which  removal  will  in- 
flict, not  only  irreparable  injury  upon  the  railway  company  and  its 
lessees  in  their  business,  but  will  also  work  great  inconvenience  to 
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the  public,  the  proposed  action  will  be  restrained  upon  the  applica- 
tion of  the  railway  company  and  its  lessee,  in  order  that  the  status 
quo  may  be  preserved  until  the  final  hearing  of  the  cause,  provided 
that  the  court  shall  be  satisfied  that  the  contract  was  being  duly 
performed  upon  the  part  of  the  applicants.  Newark  Pass.  Ry.  Co. 
V.  Inhabitants  of  Eiist  Orange  (N.  J.)  3,  Atl.  Rep.  723. 

(2)  Municipal  Ordinances  Respecting  Street  Railways  must  be  Reason- 
able [(2)  |).  221]— Ordinance  authorizing  Double  Tracks. — When  a  stat- 
ute expressly  authorizes  a  municipal  board  to  designate  the  number 
of  street  railway  tracks  that  shall  be  laid  in  any  street,  lane,  or 
avenue  of  the  city,  the  court  cannot  set  aside,  as  unreasonable,  an 
ordinance  which  authorizes  the  laying  of  double  tracks.  State 
(Kennelly,  Prosecutor)  v.  Mayor,  etc.,  of  Jersey  City,  (N.  J.)  30  Atl. 
Rep.  531. 

Sdixxx^—Ordinajice  alloiving  Double  Fare  for  a  Prescribed  Dis- 
tance. — An  ordinance  of  the  city  of  New  Orleans,  stipulating,  in 
the  grant  or  franchise  of  a  street  railway  company  to  be  operated 
on  St.  Charles  avenue  between  Canal  street  and  Carroll  ton,  as  the 
termini  of  its  track,  tlmt  it  may  charge  the  persons  residing  below 
Napoleon  avenue  a  double  fare  from  Canal  street  to  Carroll  ton,  while 
permitting  persons  who  reside  above  Napoleon  avenue  to  travel  the 
whole  distance  for  a  single  fare,  is  not  subject  to  attack  as  an  un- 
reasonable discrimination,  prohibited  by  the  law  governing  the 
obligations  of  common  carriers.  Bobira  v.  New  Orleans  &  C.  R. 
Co.,  (La.)  14  So  Rep.  312. 


NOTES 

(1)  Municipal  Control  of  Streets. — Tho  general  principles  under- 
lying the  municipal  control  of  streets  have  been  previously  pre- 
sented (see  a7ite  p.  26  et  seq),  and  it  is  only  necessary  at  this  time 
to  restate  the  proposition  that  municipal  corporations  are  invested 
with  general  control  over  streets  within  their  limits,  and  have  au- 
thority to  prescribe  the  terms  and  conditions  upon  which  a  street 
railway  company  may  construct  and  maintain  its  railway  thereon. 
Not  only  this,  but  a  railway  company  is,  as  a  general  rule,  and  in 
the  absence  of  express  legislative  provision,  entitled  to  no  exemp- 
tion from  the  power  of  police  regulation  to  which  natural  peraons 
are  subject  in  the  use  of  their  property.  See  2  Dill.  Mun.  Corp., 
§  714. 

Corporations  which  receive  franchises  from  the  state  or  from 
municipalites  duly  authorized  to  grant  the  same,  take  the  granted 
privileges  subject  to  the  power  of  the  state  to  require  them  at  all 
times  to  do  whatever  may  be  necessary  for  the  health,  safety,  and 
welfare  of  the  community.  No  grant  can  divest  the  sovereignty 
of  the  uiitliority  to  enact  measures  for  this  purpose.  Town  of 
Westbrook  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  57  Conn.  95,  37  Am.  & 
Eng.  R.  Cas.  446. 
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(2)  Municipal  Ordinances  iVIust  be  Reasonable— iVIust  Not  be  Oppres- 
sive.—Ordinances  passed  by  a  municipality  under  a  general  author- 
ity to  enact  all  ordinances  that  may  be  necessiiry,  must  be  reason- 
able or  they  will  be  declared  void  as  a  matter  of  law.  Corners  of 
North  Liberties  v.  Gas  Co.,  12  Pa.  St.  318;  Clason  v,  Milwaukee,  30 
Wis.  316;  Del.  &  0.  K.  Co.  v.  East  Orange,  41  N.  J.  L.  127;  Common- 
wealth V.  McCafferty,  145  Mass.  384,  18  Am.  &  Bug.  Corp.  Cas. 
500;  Knedler  v,  Norristown,  100  Pa.  St.  203;  English  cases  are 
ffiven  in  2  tyd.  on  Corp.  107.  See  also  Clark  v,  Le  Cren,  9  B.  & 
C.  52 ;  El  wood  v.  Bullock,  (5  Q.  B.  383. 

Municipal  ordinances  and  the  penalties  prescribed  for  their  viola- 
tion must  be  reasonable.     In  re  Ruh  You,  88  Cal.  99. 

Ordinances  that  are  oppressive  in  their  character,  and  which  place 
unnecessary  burdens  upon  those  to  whom  they  apply,  will  be  de- 
clared void  by  the  court.  Baltimore  v.  Rabecke,  49  Md.  217; 
Com'rs  of  North  Liberties  v.  Gas.  Co.,  12  Pa.  St.  318;  In  re  Frank, 
52  Cal.  606. 

The  oppressiveness  and  inequality  of  a  by-law  or  ordinance 
which  is  attacked  on  that  ground,  must  be  made  to  clearly  appear 
to  the  court  to  justify  its  invalidation.  Mayer  v.  Beasley,  1  Hump. 
(Tenn.),  232.    And  see  St.  Louis  v.  Webber,  44  Mo.  547. 

Whether  an  ordinance  is  so  oppressive  and  unreasonable  as  to  be 
void,  is  a  question  of  law  for  the  court.  Brooklyn  v.  Breslin,  57 
N.  Y.  591;  Austin  v.  Murray,  16  Pick.  121,  and  cases  cited  above. 

In  Olason  v.  Milwaukee,  30  Wis.  816,  the  court  controverted  the  above 
doctrine,  which  is  well  established  in  both  this  country  and  England, 
and  held  that  it  was  proper  to  present  to  a  jury  testimony  as  to  the  unrea- 
sonableness of  an  ordinance.  This  decision  is  however  regarded  as  being 
entitled  to  but  small  weight. 

Street  railway  companies  are  no  exception  to  the  rule,  which  has 
becTi  stated,  that  corporations  receiving  grants  from  municipalities 
or  the  state,  are  subject  to  regulations  deemed  necessary  for  the 
protection  of  the  health,  safety  and  welfare  of  the  community; 
and  ordinances  relating  to  such  companies,  passed  for  the  purposes 
stated,  are  to  be  adjudged  by  the  same  rules  as  those  relating  to 
other  interests.  The  sufficient  reasons  for  this  application  of  the 
doctrine  are  that  all  private  corporations  take  their  franchises  sub- 
ject to  the  rights  of  individuals  and  the  community,  and  that  the 
strong  presumption  of  law  is  always  against  the  grant  of  uncon- 
ditional, adverse  privileges.  Trenton  Water  Co.,  6  Pa.  Liiw  Jour. 
32;  Comr's  v.  Gas  Co.,  2  Jones  321,  and  cases  cited. 

In  accordance  with  these  principles  it  has  been  held  that  a  mu- 
nicipal corporation  might  remove  the  tracks  of  a  railroad  company 
in  order  to  build  a  culvert  under  otjc  of  tlie  stn^ets  of  the  city,  if 
such  removal  was  necessary  for  the  proper  completion  of  the  work. 
North  Pennsylvania  R.  Co.  v.  Stone,  3  Phila.  421. 

It  is  proper  to  state  that  an  ordinance  which  has  been  expressly 
authoi'ized  by  the  legislature   will  not  be  declared  void  by  tlie 
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courts  because  of  its  evident  unreasonableness.  In  other  words, 
such  an  ordinance  will  be  uplield  by  the  courts  irrespective  of  their 
opinion  as  to  its  actual  reasonableness  or  unreasonableness.  Coal 
Float  V.  Jeffersonville,  113  Ind.  115;  St.  Paul  v.  Colter,  12  Minn, 
41;  Haynes  v.  Cape  May,  40  N.  J.  L.  85. 


Pbospect  Park  &  Coney  Island  R.  Oo. 

V. 

Coney  Island  &  Brooklyn  R.  Co. 

(144  New  York,  152.) 

Contract  between  Street  Railways  [(1)  p.  229]— Construction.— The 
plaintitf  owned  and  operatud  a  steam  railroad  runuing  from  a  station  in  the 
city  of  Brooklyn  to  Coney  Island,  and  also  certain  street-railway  lines  ia 
said  city.  The  defendant  was  engaged  in  operating  certain  street-railway 
lines  in  Brooklyn  and  another  similar  line  to  Coney  Island.  Plaint ii 
and  defendant  entered  into  a  contract  whereby  it  was  agreed  that  defend- 
ant should  run  cars  over  the  track  of  the  plaintiff  from  a  certain  point  nam*  d, 
to  said  depot,  for  twenty-one  years  from  June  1,  1882,  free  of  charge;  the 
contract  further  provided  thut  if  the  defendant  should  use  **  steam  as  k 
motive  power"  on  its  line  between  the  city  and  the  island  either  party 
could  terminate  the  contract  on  six  months'  notice.  The  parties  acted 
under  the  contract  for  seven  or  eight  years,  when  the  defendant  changed 
the  motive  power  of  its  lines  running  between  the  city  and  the  island  from 
horses  to  the  trolley  system  and  ceased  to  connect  with  the  depot  of  the 
plaintiff,  and  told  plaintiff  that  it  should  not  again  do  so.  In  an  action 
brought  by  the  plaintiff  to  compel  specific  performance  of  the  contract,  it 
was  held  that  the  words  ^*  steam  as  a  motive  power"  did  not  mean  rapid 
transit  irrespective  of  the  means  by  which  it  was  accomplished  and  did  not 
bring  the  case  within  the  provision  which  provided  for  the  termination  of 
the  contract,  or  disentitle  the  plaintiff  to  specific  performance  thereof. 
(Page  223.) 

Andrews,  C.J.,  dmenting, 

SamCi — At  the  time  the  contract  above  mentioned  was  made  the  plaintiff 
leased  all  its  franchises  respecting  horse-car  lines  in  the  city,  and  which 
lines,  if  constructed,  would  compete  with  defendant's  road,  to  another 
company  also  operating  horse-railway  lines  in  the  city;  to  this  transfer  de- 
fendant made  no  objection  until  after  it  had  refused  to  perform  the  con- 
tract; heUl^  that  such  lease,  nor  the  action  of  the  lessee  thereunder,  ren- 
dered it  inequitable  to  enforce  specific  performance  of  the  contract. 
{Ptige  225.) 

Samoi — Held^  that  such  contract  did  not  prohibit  plaintiff,  by  implication 
or  otherwise,  from  selling  its  street-railway  franchises  because  the  purchaser 
was  without  the  same  motive  to  deal  with  the  defendant  fairly  that  the 
plaintiff  had  while  it  was  seeking  to  build  up  its  suburban  business. 
{Page  226.) 

Same-'Defense — Specific  Performance  of  Contract  in  Litigation.— It  was 
no  defense  to  the  action  for  specific  performance  in  this  case  that  plaintiff 
and  his  grantee  did  not  perform  such  contract  in  the  matter  of  defendant's 
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terminal  facilities  as  therein  stated,  since  the  defendant  could  enforce  its 
contract  rights  by  an  appeal  to  the  courts.  And  it  was  further  held,  that 
the  fact  that  it  would  be  to  the  disadvantage  of  the  defendant  to  perform 
its  contract  under  the  changed  circumstances,  existing  at  the  time  of  the 
active  competition  between  the  parties  as  a  result  of  the  defendant's  use  of 
electricity  in  the  operation  of  its  cars  to  Coney  Island,  would  not  justify 
releasing  it  from  its  contract  obligation,  it  appearing  that  the  performance 
of  the  contract  would  be  of  benefit  to  the  plaintiff.     (Page  226.) 

Appeal  from  general  term,  supreme  court,  secoud  depart- 
meut. 

Beverscd. 

George  W.  Wingate,  for  appellant. 
WiUiam  N.  Dykman,  for  respondent. 

Bartlett,  J. — The  parties  to  this  action  entered  into  a  con- 
tract June  1 ,1882,  and  the  plaintiff  seeks  to  compel  its  specific 
performance.     The   special   term   rendered   judg- 
ment for  plaintiflf ;  the  general  term  reversed  the  ^^■'•"*®^ 
judgment;  and  the  plaintiflf  comes  here  under  the 
usual  stipulation  in  case  of  aflBrmance.     The  reversal  was  for 
error  both  of  law  and  fact,  and,  the  failure  to  insert  a  certifi- 
cate that  the  case  contains  all  the  evidence  having  been  cured 
by  the  amendment  of  the  return  by  the  supreme  court,  we  are 
called  upon  to  review  the  facts  as  well  as  the  law. 

At  the  time  of  makiug  the  contract,  the  plaintiflf  owned  a 
steam  surface  railroad,  usually  known  as  "Culver's   Coney 
Island    Kailroad,"   which    extended   from    Coney 
Island  to  a  depot  at  the  corner  of  Ninth  avenue  and  Faets— Terms 
Twentieth  street,  in  the  city  of  Brooklyn,  and  ad-  ®'  «ontrMt. 
joining  Greenwood  Cemetery;    the  plaintiflf  also 
owned  certain  horse-car  railroads,  which  were  entirely  dis- 
tinct from  the  steam  railroad,  extending  from  the  depot  to 
Fulton  ferry ;  the  plaintiflf  also  owned  a  charter  entitling  it 
to  construct  a  horse-car  line  from   the  depot  to  Hamilton 
ferry  and  other  points.     The  defendant,  at  the  time  of  exe- 
cuting the    contract,    was  operating   certain    horse-car   lines 
which  ran  from  Hamilton,  Fulton,  and  other  ferries,  and  from 
the  East  River  bridge,  to  Ninth  street  and  Ninth  avenue,  and 
through  Ninth  avenue  to  Fifteenth  street,  on  Fifteenth  street 
to  Coney  Island  avenue,  and  thence  to  Coney  Island.     These 
lines  were  operated  wholly  by  horses. 

By  the  contract  the  plaintiff  granted  the  defendant  the  right 
to  use  its  tracks  on  Ninth  avenue  from  Fifteenth  street  to 
the  depot  at  Ninth  avenue  and  Twentieth  street,  free  of 
charge,  for  21  years  from  June  1,  1882.  The  defendant  cove- 
nanted to  run  during  the  spring,  summer,  and  fall  months,  to 
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plaintiflTs  depot,  cars  to  connect  with  the  ferries  and  all  plain- 
tiiFs  trains  to  and  I'rom  Coney  Island.  The  plaintiff  agreed 
to  furnish  defendant  necessary  terminal  facilities  at  the  depot. 
This  contract  was  obviously  advantageous  to  both  parties. 
The  plaintiff  secured  passengers  to  Coney  Island  from  defend- 
ant's lines,  and  the  defendant  greatly  increased  its  travel  by 
lijiving  a  direct  connection  with  steam  transit  to  Coney  Island. 
The  defendant's  horse-car  line  to  Coney  Island  could  not 
successfully  compete  with  plaintiff's  steam  route.  The  plain- 
tiff provided  defendant  with  the  necessary  terminal  facilities 
as  required,  and  the  contract  was  acted  upon  by  both  parties 
until  the  month  of  October,  1889.  At  that  time  there  was  a 
change  in  defendant's  management,  and  the  company  con- 
tracted for  an  electrical  equipment  from  the  Parade  Ground 
to  Coney  Island,  commonly  known  as  the  "  Trolley  System." 

The  plaintiff,  in  May,  1890,  finding  that  defendant  was  not 
running  cars  to  the  depot  as  required  by  the  contract,  re- 
quested performance,  and  was  advised  that  the  defendant  was 
under  no  obligations  to  run  the  cars,  and  did  not  intend  to  do 
it.     This  action  was  commenced  the  following  October. 

It  is  insisted  by  the   defendant  that  the  adoption  of  the 

trolley  system  is,  in   contemplation  of  law,  a  use  of  steam 

under  the  clause  in  the  contract  which  provides 

TroUej  RjKtem   j.]^q^j^  jf  ^jj^  defendant  shall  use  steam  as  a  motive 

■team."***  DOwer  between  Ninth  avenue  and  Fifteenth  street, 
in  the  city  of  Brooklyn  and  Coney  Island,  either 
party  can  terminate  the  contract  on  six  months'  notice,  and 
that  the  correspondence  and  answer  in  this  case  are  equiva- 
lent to  notice,  and  the  contract  no  longer  exists.  We  agree 
with  the  special  term  that  the  electrical  system  adopted  by 
the  defendant  cannot  be  regarded  as  the  use  of  steam  as  a 
motive  power.  Hudson  Kiver  Tel.  Co.  t\  Watervliet  Turnpike 
&  Kt.  Co.,  135  N.  Y.  393,  402, 66  Am.  &  Eug.  K.  Cas.  469.  It 
would  be  in  disregard  of  the  natural  and  obvious  meaning  of 
language  to  hold  otherwise. 

We  cannot  agree  with  the  general  term  that  the  use  of  the 
words  "steam  as  a  motive  power  "  was  only  another  form  of 
referring  to  rapid  transit,  by  whatever  means  accomplished. 
To  so  hold  would  be  to  make  a  new  contract  for  the  parties. 

The  defendant  insists,  furtlier,  that  by  reason  of  certain 
acts  of  plaintiff,  and  by  changes  in  the  surrounding  circum- 
stances, it  would  be  inequitable  and  unjust  to  enforce  a  sj^e- 
citic  ])erformance  of  the  contract.  This  leads  us  to  consider 
some  additional  facts  disclosed  by  the  record. 

On  the  9th  of  December,  1885,  plaintiff  leased  to  the  Atlan- 
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tic  Avenue  Railroad  Company  all  its  franchises  to  construct 
and   operate   horse-car    railroads  in   the   city  of  ^j^^^^j^j 
Brooklyn,  and  on  May  27,  1887,  in  pursuance  of  ^^^^  "" 
chapter  282  of  the  Laws  of  1886,  conveyed  said 
rights  and  interests  absolutely.     The  lease  and  conveyance 
were  made  expressly  subject  to  the  contract  in  question,  and 
reserved  all  the  defendant's  rights  thereunder.     They   also 
required  the  Atlantic  Avenue  Eailroad  Company  to  operate 
the  Vanderbilt  Avenue  Eailroad  Company  as  had  been  pre- 
viously done  by  the  plaintiff.     The  defendant  made  no  objec- 
tion to  this  transfer  until  after  its  refusal  to  perform  the  con- 
tract.    Defendant  urges  that  it  was  greatly  damaged  by  the 
fact  that  the  Atlantic  Avenue  Railroad  Company  had  com- 

f)leted,  under  the  franchise  obtained  from  plaintiff,  a  horse-car 
ine  to  the  Hamilton  ferry. 

We  are  unable  to  perceive  how  defendant  has  suffered  any 
damage,  in  view  of  the  fact  that  it  purchased  with  full  knowl- 
edge of  plaintiff's  franchise,  and  its  desire  to  dispose  of  the 
same.  It  appears  by  the  uncontradicted  evidence  that  the 
defendant  sought  to  purchase  of  plaintiff  this  franchise  to 
complete  a  route  to  the  Hamilton  ferry  either  just  before  or 
about  the  time  the  contract  was  executed. 

The  defendant  further  contends  that  the  plaintiff,  under  a 
proper  construction  of  the  contract,  was  not  at  liberty  to  sell 
out  its  street-car  interests,  although  not  restrained  by  any 
positive  provision.  This  contention  is  based  PUtDtirsriffhi 
mainly  on  the  alleged  fact  that  the  Atlantic  "■<ie«' «o«tr»ct 
Avenue  Railroad  Company  is  an  active  rival  of  de-  i"n  "|^t°  ** 
fendant,  and  did  not  have  the  same  motive  to  deal  chisM. 
fairly  with  defendant  that  plaintiff  had  while  seeking  to  build 
up  its  Coney  Island  business.  The  principal  complaint 
against  the  Atlantic  Avenue  Railroad  Company  is  based  upon 
the  manner  in  which  it  performed  the  conrtact  in  regard 
to  defendant's  terminal  facilities  at  the  depot,  corner  Ninth 
avenue  and  Twentieth  street. 

The  evidence  does  not  satisfy  us  that  there  was  any  per- 
sistent effort  to  delay  the  cars  of  defendant  at  that  point,  or 
to  prevent  passengers  from  the  steam  road  selecting  from  the 
cars  in  waiting  the  one  in  which  to  ride,  without  undue  inter- 
ference. We  think  the  contract  was  substantially  performed 
by  plaintiff  and  its  grantee  in  regard  to  terminal  facilities  of 
defendant,  and,  even  if  this  were  not  the  case,  the  defendant 
could  have  compelled  the  observance  of  its  contract  rights  in 
every  particular  by  resort  to  the  court.  The  fact  already  ret 
ferred  to,  that  defendant  continued  to  act  under  the  contrac- 
1  (n.  8.)  A.  &  E.  R.  Cas.— 15 
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for  more  than  four  years  after  this  lease  to  the  Atlantic  Ave- 
nue Railroad  Company,  without  objection,  must  be  taken 
very  strongly  against  it  in  a  court  of  equity.  It  seems  to  us 
very  clear  that  when  the  management  of  defendant  was 
changed  in  October,  1889,  and  the  road  from  the  Parade 
Ground  to  Coney  Island  was  operated  by  electricity,  it  at 
once  became  an  active  and  successful  rival  of  the  plaintiff  in 
securing  passengers  to  and  from  Coney  Island,  and  had  every 
motive  to  rid  itself  of  the  contract,  if  it  could  be  legally  done. 

We  agree  with  the  learned  trial  judge  that  while  it  is  im- 
possible, under  the  state  of  the  proofs,  to  determine  to  what 
extent  plaintiflf  has  been  damaged  by  defendant's  adoption  of 
the  trolley  system,  yet  it  is  clear  that  it  has  suffered  consider- 
able loss.  It  is,  of  course,  entirely  legitimate  for  defendant 
to  secure  to  itself  whatever  share  of  the  Coney  Island  travel 
it  can  by  the  exercise  of  proper  business  methods,  but  we  are 
unable  to  perceive  any  reason,  under  the  proofs  as  presented, 
why  defendant  should  be  released  from  the  obligations  of  a 
contract  entered  into  in  good  faith  by  both  parties,  and  that 
has  been  practically  construed  by  years  of  performance.  It 
may  very  well  be  that,  under  a  contract  having  21  years  to 
run,  there  may  be  such  a  change  of  conditions  as  will  affect 
unfavorably  the  one  party  or  the  other ;  but  this  offers  no 
reason  for  refusing  specific  performance,  unless  subsequent 
events  have  made  performance  by  the  defendant  so  onerous 
that  the  enforcement  would  impose  great  hardship  and  cause 
little  or  no  benefit  to  the  plaintiff.  Trustees  v,  Thacher,  87 
N.  Y.  316,  317;  Murtfeldt  u  New  York,  H.  S,  &  B.  R.  Co., 
102  N.  Y.  703,  25  Am.  &  Eug.  R  Cas.  14f 

In  the  case  at  bar  the  plaintiff,  we  'chink,  would  be  bene- 
fited by  defendant  running  the  transfer  car  in  Ninth  aveuue 
from  fifteenth  street  to  its  depot  at  Twentieth  street.  On  the 
other  hand,  it  may  be  assumed  that  the  defendant,  by  cheaper 
fare,  and  its  ability  to  carry  passengers  to  Coney  Island  with- 
out transfer,  will  be  able  to  secure  its  full  share  of  the  pas- 
sengers to  and  from  the  sea  shore.  The  result  of  compelling 
the  specific  performance  of  this  contract  will  be  to  afford  the 
general  public  an  opportunity,  when  traveling  over  the  line 
of  defendant  from  the  ferries,  to  make  choice  of  the  route 
they  will  take  to  Coney  Island  when  arriving  at  Ninth  avenue 
and  Fifteenth  street.  While  it  may  be  somewhat  to  the  dis- 
advantage of  defendant  to  perform  its  contract,  under  the 
present  circumstances,  when  active  competition  exists  between 
plaintiff  and  defendant,  yet  that  fact  presents  no  legal  reason 
for  discharging  it  from  the  obligations  of  its  contract. 
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As  a  final  point,  the  learned  counsel  for  the  defendant  in- 
sists that  equity  will  not  enforce  the  specific  performance  of 
a  contract  having  some  years  to  run,   which  re- 
quires the  exercise  of  skill  and  judgment,  and  a  Specmc  per- 
continuous  series  of  acts.     While  there  is  some  I?!r'"rir' 
conflict  m  the  cases,  and  all  are  not  to  be  recon-  qnestion. 
ciled,  yet  the  great  weight  of    authority  permits 
specific  performance  in  the  case  at  bar.     The  special  term 
enjoined  the  defendant  from  operating  any  of  its  cars  unless 
it   performs  its  contract  with  the  plaintiff.     The  provisions 
of  this  contract  are  neither  complicated  nor  difiicult,  and  are 
such  as  a  court  of  equity  can  enforce  in  its  diseretipn. 

A  few  of  the  cases  may  be  referred  to,  as  illustrating  the 
power  vested  iu  a  court  of  equity  to  compel  the  Rpeciflc  per- 
specific  performance  of  contracts  similar  to  the  formance  of 
one  at  bar.  In  Storer  v.  Railroad  Co.,  2  Youngo  J^wT-EiKmh 
&  C.  N.  B.  48,  the  court  compelled  the  defendant  euw  be«riD9 
to  construct  and  forever  maintain  an  archway  and  upon. 
it»3  approaches.  The  court  said  there  was  no  difficulty  in 
enforcing  such  a  decree.  In  Wilson  v.  Railway  Co.,  L.  K.  9 
Eq.  28,  the  defendant  was  compelled  to  erect  and  maintain  a 
wharf.  See,  also,  Greene  v.  Railroad  Co.,  L.  R.  13  Eq.  44.  In 
Wolverhampton  &  W.  R.  R.  v.  London  &  N.  W.  R.  R.,  L,  R.  16 
Eq.  433,  the  agreement  between  the  two  companies  was  that 
the  defendant  should  work  the  plaintiff's  line,  and,  during 
the  continuance  of  the  agreement,  develop  and  accommodate 
the  local  and  through  trade  thereof,  and  carry  over  it  cer- 
tain specific  traffic.  The  bill  was  filed  to  restrain  the  de- 
fendant from  carrying  a  portion  of  the  traffic  which  ought  to 
have  passed  over  the  plaintiff's  line  by  other  lines  of  the  de- 
fendant. The  point  was  made  that  the  court  could  not  under- 
take to  enforce  specific  performance,  because  it  would  require 
a  series  of  orders  and  a  general  superintendence  to  enforce 
the  performance,  which  could  not  conveniently  be  adminis- 
tered by  a  court  of  justice.  The  injunction  issued,  and  Lord 
Selborne  said  (page  438) :  "  With  regard  to  the  argument 
that,  upon  the  principles  applicable  to  specific  performance, 
no  relief  can  be  granted,  I  cannot  help  observing  that  there 
is  some  fallacy  and  ambiguity  in  the  way  in  which,  in  cases 
of  this  character,  those  words  *  specific  performance'  are 
used.  *  *  *  The  common  expression,  as  applied  to  suits 
known  by  that  name,  presupposes  an  executory,  as  distiuct 
from  an  executed,  agreement.  *  *  *  Confusion  has  sometimes 
arisen  from  transferring  considerations  applicable  to  suits  for 
specific  performance,  properly  so  called,  to  questions  as  to 
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the  propriety  of  the  court  requiring  something  or  other  to  be 
done  in  specie.  *  *  *  Ordinary  agreements  for  work  and 
labor  to  be  performed,  hiring  and  service^  and  things  of  that 
sort,  out  of  which  most  of  the  cases  have  arisen,  are  not,  in 
the  proper  sense  of  the  word,  cases  for  *  specific  performance  * ; 
in  other  words,  the  nature  of  the  contract  is  not  one  which 
requires  the  performance  of  some  definite  act,  such  as  the 
court  is  in  the  habit  of  requiring  to  be  performed  by  way  of 
administering  superior  justice,  rather  than  to  leave  the  par- 
ties to  their  remedies  at  law.  *  *  *  The  question  is  whether, 
the  defendants  being  in  possession,  they  are  not  at  liberty  to 
depart  from  the  terms  on  which  it  was  stipulated  that  they 
should  have  that  possession." 

The  American  cases  are  equally  clear.  In  Lawrence  v. 
Railway  Co.,  36  Hun  467,  the  defendant  was,  among  other 
things,  to  erect  a  depot  at  which  all  trains  were  to  stop. 
Specific  performance  was  decreed ;  the  court  holding  that 
although,  under  the  agreement,  the  defendant  could  not  be 
compelled  to  run  trains  upon  its  road,  yet  it  might  properly 
be  enjoined  from  running  any  regular  trains  which  did  not 
stop  at  the  station.  The  objection  that  the  judgment  in  this 
case  involves  continuous  acts,  and  the  constant  supervision  of 
the  court,  is  well  met  by  the  reasoning  in  Central  Trust  Co. 
V.  Wabash,  St.  Louis  &  P.  Ry.  Co.,  29  Fed.  546,  being  affirmed 
as  Joy  V.  St.  Louis,  138  U.  S.  1,  47,  50,  where  Judge  Blatch- 
ford  wrote  the  opinion.  As  to  inconvenience,  or  circum- 
stances which  affect  the  interest  of  one  party  alone,  constitut- 
ing a  reason  why  performance  should  not  be  decreed,  the 
case  of  Marble  Co.  v.  Ripley,  10  Wall.  339,  358,  furnishes  a 
clear  discussion  of  the  general  principles  involved. 

The  rules  established  by  the  above  and  kindred  cases  is 
that  a  contract  is  to  be  judged  as  of  the  time  at  which  it  was 
entered  into,  and,  if  fair  when  made,  the  fact 
doutriiet  to  be  ^j^^^  it  has  become  a  hard  one  by  the  force  of  sub- 
ttmru  wM  sequent  circumstances  or  changing  events  will  not 
made.  uecessarily  prevent  its  specific  performance.     See, 

also,  Stuart  v.  Railway  Co.,  15  Beav.  513 ;  Morti- 
mer V.  Capper,  1  Brown,  Ch.  156 ;  Jackson  v.  Lever,  3  Brown, 
Ch.  605 ;  Paine  v.  Meller,  6  Ves.  349 ;  Paine  v.  Hutchinson, 
L.  R.  3  Eq.  257 ;  Telegraph  Co.  v.  Harrison,  145  U.  S.  459, 
472,  473. 

A  large  number  of  other  cases  might  be  cited,  sustaining 
the  power  of  the  court  to  decree  the  specific  performance  of 
this  contract,  but  we  do  not  deem  it  necessary.  There  can 
be  no  well-founded  doubt  as  to  the  power  of  the  court  in  the 
premises,  and  the  important  question  is  whether,  in  the  exer- 
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oise  of  a  wise  discretion  and  in  view  of  all  the  circumstances, 
specific  performance  should  be  decreed. 

After  a  most  careful  consideration  of  this  case,  we  have 
reached  the  conclusion  that  the  plaihtiff  is  entitled  to  have 
the  contract  specifically  performed.  The  order  of  the  general 
term  is  reversed,  and  the  judgment  of  the  special  term  is 
affirmed,  with  costs  in  all  the  courts. 

All  concur,  except  Andrews,  C.J.,  who  dissents  on  the 
ground  that  plaintiff,  having  established  a  rapid-transit  road, 
although  the  propulsion  is  by  electricity,  has  met 
the  condition  of  the  contract  which  entitled  it  to  opintoB."* 
terminate  such  coDtract,  or  at  least  has  placed 
itself  in  such  a  position  that  a  court  of  equity  will  not  en- 
force specific  performance.     Ordered  accordingly. 


ABSTRACTS   OF  RECENT  DECISIONS 

(1)  Contracts  between  Street  Railway  Companies — Trackage  Agree- 
meat—  Effect  of  City  Ordinance. — Under  City  Ordinance  1204, 
plaintiff  acquired  a  street -rail  road  franchise  on  Canal  street,  in  the 
city  of  New  Orleans,  containing  a  certain  reservation  therein.  Sub- 
sequently, the  defendant  acquired  a  similar  franchise,  under  the 
reservation  of  said  ordinance.  Soon  afterwards  the  franchise  of 
plaintiff  lapsed,  under  its  contract.  In  the  meanwhile,  litigation 
arose  between  the  two  companies  with  regard  to  plaintiff's  right 
to  claim  trackage  of  the  defendant,  which  resulted  in  a  judgment 
in  favor  of  the  latter.  Thereafter,  plaintiff  acquired  a  new  grant 
under  another  ordinance,  which  conferred  the  right  to  charge 
trackage.  Held,  that  the  judgment  between  the  parties  in  said 
former  litigation  operates  as  res  ad  judicata  against  the  plaintiff  for 
trackage  under  its  new  grant;  said  grant,  and  the  city  ordinance 
under  which  same  was  acquired,  not  having  the  effect  of  changing 
the  relations  of  the  parties  so  as  to  defeat  the  effect  of  the  previous 
judgment.  Canal  &  C.  R.  Co.  v.  Crescent  City  R.  Co.  (La.)  16  So. 
Rep.  844. 

Same — Rights  under  Agreement  to  Temporarily  use  Tracks  at 
Crossing, — Where  an  electric  railway  company  having  a  permis- 
sive right  to  operate  a  street  surface  road  crossing  the  tracks  of  a 
steam  railroad  at  grade,  leases  to  a  company  operating  a  trolley 
lino  the  right  to  run  its  cars  over  that  portion  of  the  crossing 
whicli  it  has  permission  to  use,  the  fact  that  the  permitting  com- 
pany allows  the  trolley  road  to  temporarily  use  its  tracks  at  the 
crossing  pending  negotiations  for  an  agjeemeut,  does  not  confer 
any  legal  right  to  such  use  after  the  negotiations  have  been  broken 
off  and  the  permission  of  temporary  occupancy  revoked;  nor  can 
the  trolley  company  interfere  with  structures  of  such  permitting 
company  which  obstruct  the  operation  of  its  line.  Port  Richmond 
&  P.  P.  El.  R.  Co.  V.  Staten  Island  R.  T.  Co.,  144  N.  Y.  445. 
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Toledo  Consolidated  Railway  Co. 

V. 

Toledo  Electric  St.  Railway  Co, 

{Supreme  Court  of  Ohio,  December  6,  1898.) 

Right  of  One  Company  to  Use  Tracks  of  Another  Company  [(1)  p.  286] — 
Constitutionality  of  Ohio  Law  Permitting  Such  Use. — The  provisions  con- 
tained in  section  3440  of  lievised  Stutuies  uf  Ohio  prior  to  the  amendment 
of  April  11,  1890  (87  Ohio  Laws,  178),  are  coustiiutional.  Whether  those 
added  by  that  amendment  are  coustitutional,  queere.  But  if  unconstitu- 
tional, they  are  distinct  and  separate  from  those  of  the  original  section  and 
do  not  affect  their  validity.     {Page  232  et  seq.) 

Same— Proceedings  to  Appropriate  Use  of  Track  of  Another  Company 
[(2)  p.  238]. — A  street  railway  company  to  which  tlie  council  of  a  municipal 
corporation  has  granted  the  right  to  occupy  a  part  of  the  track  of  another 
company,  in  accordance  with  section  3438  of  Revised  Statutes,  is  author- 
ized by  section  3440,  without  the  aid  of  the  amendatory  provisions  of  April 
11,  1890,  to  appropriate  the  track  according  to  the  grant  when  the  com- 
panies are  unable  to  agree  upon  the  consideration  to  be  paid  therefor;  and 
the  appropriate  proceeding  may  be  prosecuted  under  chapter  8  of  title  2 
of  part  8  of  the  Revised  Statutes.    {Page  284  et  seq.) 

Error  to  Lucas  county  circuit  court. 

Baker,  Smith  &  Baker,  and  John  H,  Doyle,  for  plaintiff  in 
error,  and  for  the  plaintiff  in  the  quo  warranto  case. 

Frank  H,  Hurd,  John  F.  Kumler,  OrviUe  S.  Brumhack,  and 
E.  D.  Potter,  Jr.,  for  defendant  in  error,  and  for  the  defend- 
ant in  the  case  in  quo  loarranto, 

Williams,  J.  —  The   Toledo   Consolidated    Street-Railway 
Company   was   incorporated   in   this   state   in   1884 ;  having 
authority  to  acquire,  construct,  and  operate  lines  of  street 
railway  in  the  city  of  Toledo.  There  were  then  several  street- 
railway  companies,  each  operating  a  railway  by 
**  *  means  of  horse  cars,  in  that  city.      They  trans- 

ferred their  property  and  franchises  to  the  above-named  com- 
pany, which  obtained  a  grant  from  the  common  council  to 
reconstruct  and  extend  the  tracks  and  operate  the  railways, 
subject  to  the  conditions  in  the  ordinance,  one  of  which  was 
that  if  the  company  should  fail  to  comply  with  any  of  the 
provisions  of  the  ordinances  then  or  thereafter  in  force,  pre- 
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scribing  regulations  for  the  operation  of  street  railways,  the 
rights  granted  to  the  company  should  terminate. 

The  Toledo  Electric  Street-Eailway  Company  was  incorpo- 
rated in  this  state  in  1889,  and  obtained  from  the  common 
council,  by  ordinance  duly  passed,  a  grant  authorizing  it  to 
construct  and  maintain  lines  of  electric  railway  in  the  city, 
including  the  right  to  use  designated  portions  of  the  Consoli- 
dated company's  tracks  in  certain  streets,  not  exceeding  in 
length  one-eighth  of  the  distance  between  the  termini  of  the 
grantee's  route  as  constructed  and  operated. 

The  two  companies  being  unable  to  agree  upon  the  terms 
under  which  those  tracks  should  be  so  used,  or  the  compen- 
sation to  be  paid  therefor,  the  defendant  in  error  CoBdemnatioB 
instituted    proceedings   in   the   probate   court  of  Mt*<M»toobuin 
Lucas  county  to  appropriate  the  tracks  to  its  use  S^endwr,"' 
in  accordance  with  tbe  grant  made  by  the  council,  right  or  way. 
and  for  the  assessment  of  the  compensation  due  the  plaintiff 
in  error  therefor.     Another  proceeding  was  also  instituted  in 
the  probate  court,  by  which,  upon  a  similar  state  of  facts,  the 
appropriation,  in  like  manner,  of  other  portions  of  the  Con- 
solidated company's  tracks  was  sought. 

The  authority  of  the  defendant  in  error  to  maintain  such  a 
proceeding  was  challenged  in  various  ways,  but  the  objections 
were  not  sustained.  A  jury  was  impanelled,  the  j^^iob  to 
amount  of  the  compensation  assessed  by  it  was  itraiueoB- 
paid  into  court,  and  after  the  final  judgment  of  the  «ieB"»»t«on 
probate  court  in  its  favor  the  defendant  in  error  p™«««^*»p'- 
entered  upon  the  use  of  the  tracks.  The  judgment  of  the 
probate  court  having  been  affirmed  by  the  court  of  common 
pleas,  and  that  of  the  common  pleas  by  the  circuit  court,  error 
IS  prosecuted  here.  An  action  to  enjoin  the  prosecution  of  the 
two  appropriation  proceedings,  and  another  to  restrain  the  exe- 
cution of  the  judgments  rendered  therein,  were  commenced  by 
the  Consolidated  company  in  the  court  of  common  pleas,  and 
thence  appealed  to  the  circuit  court,  where  they  were  decided 
adversely  to  the  plaintiff,  who  thereupon  brought  the  cases 
here  on  error. 

There  has  also  been  filed  in  this  court  a  petition  in  quo 
warranto^  on  the  relation  of  the  attorney-general, 
in  which  it  is  alleged  that  doubts  exist  as  to  the  J"*,„*/!"** 
right  of  the  defendant  to  have  or   maintain  the  ffndant.  *' 
appropriation  proceedings  referred  to,  and  it  is 
asked  to  show  by  what  warrant  it  has  exercised  those  privi- 
leges and  franchises. 


re- 
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These  cases  were  all  argued  and  submitted  together.     The 
question  raised  by  them  is  whether  the  appropriation  proceed- 
ings instituted  in  the  probate  court  were  authorized 
j^nestion  iii       \yy  j^^y     rjij^g  authority,  if  it  exists,  must  be  derived, 

and  disengsed.  ^^  counsel  coucede,  from  sections  3438  and  3440 
of  the  Revised  Statutes.  The  latter  section  was 
amended  April  11,  1890  (87  Ohio  Laws,  178)  and  in  its 
amended  form  is  as  follows :  "  Sec.  3440.  When  the  council 
or  commissioners  make  such  grant,  the  company  or  person  to 
whom  the  grant  is  made,  may  appropriate  any  property 
necessary  therefor  when  the  owner  fails  to  expressly  waive 
his  claim  to  damages  by  reason  of  the  construction  and  oper- 
ation of  the  railway. 

"  And  in  any  city  of  the  third  grade  of  the  first  class  any  person, 
persons  or  company  which  is  aiUhorized  to  construct  and.  operate, 
and  has  constructed  and  is  operating  a  street  railway,  may 
appropriate  any  property  necessary  for  the  purpose  of  occupying 
aiid  iLsing  under  section  3438  any  existing  street  railway  track  or 
tracks  sul)Ject  to  the  limitation  of  said  section  and  for  not  more 
than  one  eighth  of  the  entire  distance  betioejen  the  termini  of  the 
route  as  actually  coTistructed,  operated^  and  run  over,  of  the  appro- 
priating company  or  person  at  the  time  appropriation  proceedings 
are  begun,  such  appropriation  to  be  made  in  the  mode  and  m^inner 
provided  for  the  appropHation  of  property  in  part  third,  title  2, 
chapter  8,  of  the  Revised  Statutes,^'  The  provisions  printed  in 
italics  constitute  the  amendment  made  by  the  act  of  April  11, 
1890,  which  took  effect  previous  to  the  commencement  of  the 
proceedings  in  the  probate  court.  The  other  part  of  the  sec- 
tion has  been  in  force  since  the  revision  of  the  statutes  of 
1890. 

The  arguments  of  counsel  for  the  plaintiflf  in  error  are 
directed  mainly  to  the  proposition  that  the  addition  made  to 
,  .  the  section  by  the  amendatory  act  is  unconstitu- 
AiU7or§343$  tional ;  being  they  contend,  m  conflict  with  section 
and  §  3440  Rer.  1  of  article  13  of  the  constitution,  which  prohibits 
Stat.  Ohio  the  conferring  of  corporate  power  by  special  act, 
atueked.  ^^^  ^^j^j^  section  26  of  article  2,  which   requires 

that  laws  of  a  general  nature  shall  have  uniform  operation 
throughout  the  state,  and  also  with  section  19  of  article  1, 
which  guaranties  the  inviolability  of  private  property,  except 
for  the  public  use. 

On  the  other  hand,  counsel  for  the  defendant  in  error  main- 
ain  that  the  amendment  is  obnoxious  to  neither  of  the  con- 
stitutional provisions  referred  to,  and,  furthermore,  if  it 
should  be  held  to  be,  authority  is  nevertheless . found  in  the 
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original  section,  without  the  aid  of  the  amendment,  for  the 
appropriation  proceedings  which  the  defendant  in  error 
prosecuted  in  the  probate  court ;  and  whether  or  not  such 
authority  is  so  conferred  is  the  first  inquiry  demanding  con- 
sideration. 

That  the  provisions  of  the  original  section  are  so  distinct 
and  separable  from  those  of  the  amendment  that  the  former, 
being  constitutional,  may  stand,  though  the  latter  be  uncon* 
stitutional,  is  not  questioned,  nor  is  it  claimed  that  the  for- 
mer are  in  contravention  of  the  constitution  ;  so  that  the  real 
question  here  presented  is  whether  the  provisions  of  the 
original  section  authorize  one  street-railway  company  to 
appropriate  to  its  use  the  tracks  of  another  company,  subject 
to  the  restrictions  contained  in  section  3438  of  the  Eevised 
Statutes.  In  arriving  at  a  decision  of  the  question,  it  becomes 
necessary  to  consider  the  two  sections  together. 

By  the  first  clause  of  section  3438,  the  power  is  conferred, 
in  general  terms,  on  the  councils  of  municipal  corporations, 
to  grant,  by  ordinance,  to  street-railway  companies,  g^^  g^,g 
the  right  to  construct  their  railways  within  and  be-  uer.  sut.' 
yond  the  limits  of  the  municipality.  The  proviso  ^^^^^  eowid- 
contained  in  the  section  places  a  limitation  upon  ^^*^' 
the  exercise  of  the  power,  to  the  effect  that  authority  shall  not 
be  granted  "  to  occupy  the  track,  whether  single  or  double, 
or  other  structure,  of  any  existing  street-railway  for  more 
than  one  eighth  of  the  entire  distance  between  the  termini  of 
the  route  "  of  the  company  to  which  the  grant  is  made.  The 
power  of  the  municipal  authorities,  within  the  limitations  im- 
posed  by  the  proviso,  to  grant  to  a  street-railway  company 
the  right  to  occupy  the  tracks  or  other  structures  of  a  street 
railway  existing  m  the  municipality  at  the  time  of  the  grant, 
cannot  be  doubted.  But  such  grant  does  not,  of  itself,  confer 
upon  the  grantee  the  right  to  enter  upon  the  occu])ancy  of  the 
tracks  or  structures.  The  owning  company  has  a  private 
property  in  them  and  their  use,  though  devoted  to  a  public 
purpose,  of  which  it  cannot  be  deprived  without  its  consent, 
except  by  an  authorized  appropriation,  in  which  it  is  entitled 
to  have  compensation  therefor  assessed  by  a  jury.  So  that, 
to  make  effective  the  grant  of  the  municipal  authorities  to  one 
company  to  occupy  the  tracks  or  structures  of  another,  it  be- 
comes necessary  to  obtain  the  consent  of,  or  waiver  of  dam- 
ages by,  the  owner ;  or,  if  that  cannot  be  done,  then  to  appro- 
priate the  tracks  or  structures  to  such  use  by  judicial  proceed- 
mgs,  in  which  compensation  may  be  assessed.  Kinsman  St. 
B.  Co.  V.  Broadway  &  N.  St  R.  Co.,  36  Ohio  St.  239. 
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By  the  terms  of  the  original  section  3440,  the  company  "  to 
whom  the  grant  is  made  may  appropriate  any  property  neces- 
see.  8440,  sary  therefor,  when  the  owner  fails  to  expressly 
Ker.  stai.  waive  his  claim  to  damages  by  reason  of  the  con- 
ohio,  coBsid-  struction  and  operation  of  the  railway."  The 
*"*"  authority  of  the  company  to  appropriate  appears  to 

be  as  comprehensive  as  the  authority  of  the  municipality  to 
make  the  grant,  and  includes  the  right  to  appropriate  any 
property,  of  whatever  nature,  necessary  to  render  the  grant 
effective.  Section  3438  was  in  force  with  section  3440,  before 
the  passage  of  the  amendatory  act  of  1890 ;  and,  unless  the 
right  granted  under  the  former  section  to  one  street-railway 
company  to  use  the  existing  tracks  and  structures  of  another 
company  could  be  enforced  by  appropriation  proceedings,  the 
power  to  make  the  grant  would  be  futile,  for  it  could,  in  every 
instance,  be  defeated  by  the  refusal  of  the  owner  to  consent  to 
such. use,  or  come  to  an  agreement  concerning  the  damages, 
— a  result  evidently  not  intended  by  the  legislature. 

The  terms  of  the  statute  prior  to  the  amendment  are  broad 
enough  to  authorize  the  appropriation  sought  by  the  defend- 
ant in  error,  and  it  is  not  apparent  why  their  general  purport 
should  be  restrained.     The  context  does  not  require  it. 

True,  the  section  prescribes  no  method  of  procedure  for  the 
accomplishment  of  the  appropriation,  nor  expressly  refers  to 
General  rtata-  ^^7 »  ^^^  there  can  be  no  objection  to  conducting 
tory  proriRion  the  proceeding,  as  was  done  in  these  cases,  under 
ai  to  coDden-  chapter  8  of  title  2  of  part  3  of  the  Revised  Statutes, 
nation.  That  chapter,  which   provides  the  mode  of  pro- 

cedure for  the  appropriation  of  private  property  by  cor- 
S orations,  is  part  of  the  general  system  of  laws  enacted  in  the 
;.evision  of  1880,  of  which  original  section  3440  is  also  a  part. 
The  first  section  of  the  chapter  (section  6414)  provides  that 
"  appropriations  of  private  property  by  corporations  must  be 
made  according  to  the  provisions  of  this  chapter."  The 
chapter  is  as  applicable  to  appropriations  under  section  3440 
as  if  made  so  by  express  reference  to  it  in  the  section. 

This  view  of  the  cases  renders  it  unnecessary  to  pass  upon 
the  constitutionality  of  the  provisions  added  to  the  section  by 
Conntitation-  the  ameudatory  act  of  1890.  If  unconstitutional, 
aiityor$8488  they  were  not  essential  to  the  validity  of  the  pro- 
BeT  sn'it*  Ohio  ceedings  below ;  and,  if  constitutional,  the  proceed- 
not  inToivea.     i"gs  were  in  conformity  with  them. 

It  is  further  claimed  by  the  plaintiff  in  error  that  the  appro- 
priation was  unwarranted  because  it  practicall}-  defeated  the 
public  use  to  which  the  property  appropriated  was  already  de- 
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voted.  If  that  was  the  effect  of  the  appropriation,  it  is  clear  it 
could  not  be  made,  unless  the  power  to  make  it  g«eoBd  a»»i^ 
was  granted  expressly  or  by  necessary  implication.  »rUtio«of  ■•• 
Bailroad  Co.  v.  Village  of  Belle  Centre,  48  Ohio  St.  ^^^^"J;»^ 
273,  47  Am.  &  Eng.  Jtl.  Cas.  72.  But,  as  has  been  dMTrorlBffvM 
shown,  the  power  to  make  the  appropriation  was  pr»rio«iij 
so  granted.  Besides,  our  legislation  clearly  con-  sranted. 
templates  that  two  street  railways  may  be  operated  in  the 
same  municipal  corporation  at  the  same  time,  and  in  part 
over  the  same  tracks,  and  also,  that  such  use  may  not  only  be 
practicable,  but  entirely  consistent  with  the  purpose  for  which 
the  tracks  were  originally  constructed  and  the  right  to  con- 
struct them  obtained  ;  and  we  see  no  reason  why  it  may  not. 
The  ground  upon  which  such  railways  are  permitted  to  occupy 
the  public  streets  is  that  they  facilitate  the  legitimate  uses  of 
the  streets  by  the  public ;  and  the  common  use  of  a  track  by 
two  companies,  in  certain  streets,  rather  than  the  use  of  sep- 
arate tracks  by  them,  may  materially  promote  the  convenience 
and  enhance  the  safety  of  the  public  in  the  use  of  streets. 

Municipal  authorities  are,  as  we  have  seen,  clothed  with 
power  to  gi'ant  the  right  to  make  such  common  use  of  the 
tracks  of  a  street  railway  by  two  companies,  to  a  Mvateipai 
limited  extent.     And  though  the  use  by  the  owner  power  to  jrMt 
company  may  be  less  convenient  than  before,  and  [r*")of ** 
require  greater  care,  and  the  inconvenience   and  another  eom- 
care  be  increased  when  the  companies  employ  dif-  p»n/- 
ferent  agencies  and  appliances  for  propelling  their  cars,  that 
falls  short  of  rendering  the  common  use  wholly  inconsistent 
with  the  purposes  of  the  original  appropriation  of  the  owning 
company,  or  of  exclusion  from  its  franchise  or  property  in  the 
tracks,  or  of  superseding  or  destroying  the  public  use  in  which 
they  were  employed.      For  the  injury  done,  compensation 
must  be  made ;  and  the  inconvenience,  as  in  many  like  cases, 
must  be  borne  for  the  public  good. 

Ample  power  is  vested  in  the  common  council  of  Toledo  to 
prescribe  by  ordinance,  from  time  to  time,  such  reasonable 
regulations  for  the  use  by  the  companies  of  the  tracks  appro- 
priated in  the  cases  below  as  may  be  necessary  for  the  pro- 
tection of  both  companies,  and  the  public.  The  power  re- 
served in  the  ordinance  by  which  the  plaintiff  in  error  obtained 
its  grant  is  adequate  for  that  purpose,  and,  if  the  council  fail 
to  make  such  regulations,  the  rights  of  the  parties  may  be 
enforced  in  the  courts. 

Other  matters  discussed  have  received  our  consideration, 
but  need  not  be  noticed  further  in  the  report. 
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After  these  cases  were  decided,  the  decision  announced,  and 
the  opinion  prepared,  it  was  suggested  by  counsel  represent- 
ing the  Consolidated  company  that  a  question  in  regard  to 
the  measure  of  the  compensation  involved  in  the  appropria- 
tion cases  had  not  been  argued,  and  opportunity  to  argue  the 
same  was  requested,  which  the  court  has  concluded  to  allow. 
This  mode  of  submitting  cases,  however,  is  not  commended, 
nor  should  this  instance  be  considered  a  precedent.  When 
cases  are  submitted,  they  are  submitted  for  decision,  and  not 
merely  for  an  opinion  upon  some  of  the  questions  involved. 

The  judgments  in  the  injunction  cases  are  affirmed. 

In  the  qvo  tvarranto  case,  judgment  will  be  entered  for  the 
defendant. 

And  final  judgment  in  the  appropriation  cases  will  be  de- 
ferred until  the  question  respecting  the  amount  of  compensa- 
tion shall  be  disposed  of.     Judgment  accordingly. 


NOTES 

(1)  Right  of  One  Company  to  Use  Tracks  of  Another  Company. — A  street 
railway  company  duly  authorized  to  construct  and  operate  its  lines 
in  the  streets  of  a  city,  holds  the  streets  for  the  use  of  the  public, 
and  subject  to  the  right  of  the  legislature,  when  demanded  by  the 
public  welfare,  to  authorize  its  track  to  be  used  by  a  competing 
railroad  company  upon  the  payment  of  just  compensation.  St. 
Louis  R.  Co.  V.  Southern  Ry.  Co.,  (Mo.)  (Gantt,  P.  J.,  dissenting),  15 
S.  W.  Rep.  1013. 

.  The  right  of  the  legislature  to  permit  one  road  to  use  the  rails  of 
another  road,  upon  proper  conditions,  is  a  grant  which  is  not,  un- 
der the  decisions  of  the  courts  in  regard  to  street  railways  in  public 
streets,  a  violation  of  any  right  of  property.  The  holders  of  such 
grants  must  be  considered  as  holding  them  for  the  public  use  in  the 
public  streets,  which  are  all  open  to  the  public,  and  the  right  to 
grant  a  crossing  of  the  road  necessiirily  involves  a  right  to  pass  over 
a  large  portion  of  such  road  when  the  legislature  so  directs,  atid 
upon  the  payment  of  just  compensation  to  the  first  grantees  if  the 
parties  do  not  agree.     Sixth  Ave.  R.  Co.  v.  Kevret  aL,  45  Barb.  138, 

Where  the  legislature  has  reserved  the  power  to  alter,  amend,  and 
repeal  a  charter  granted  to  a  street  railway  company,  it  may  law- 
fully, whenever  it  is  deemed  necessary  for  the  better  accommodation 
of  the  public,  authorize  another  corporation  to  use  the  tracks  of  the 
first  corporation,  making  compensation  to  such  company  for  the 
use  and  the  wear  of  its  tracks,  without  making  any  compensation  for 
the  diminution  of  its  profits,  or  of  the  value  of  its  franchise. 
Metropolitan  R.  Co.  v.  Highland  St.  Ry.  Co.,  118  Mass.  290;  citi7ig 
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Com'rs  of  Fisheries  v.  Holyoke  Water  Power  Co.,  104  Mass.  446, 
S.  C.  15  Wall.  500;  Parker  v.  Metropolitan  Ey.  Co.,  109  Mass.  506. 
The  right  of  a  municipality  to  grant  the  use  of  tracks  of  one 
street  railway  to  the  service  of  another  does  not  exist  in  the  absence 
of  direct  legislative  authority.  When,  however,  such  power  has 
been  duly  extended,  and  has  been  properly  exercised,  the  company 
whose  track  is  thus  used  can  make  no  valid  objection.  New  Bed- 
ford &  F.  St.  Ry.  Co.  V.  Acushnet  St.  Ry.  Co.*  143  Mass.  200;  Kins- 
man St.  Ry.  Co.  V.  Broadway  &  N.  St.  Rv.  Co.,  36  Ohio  St.  239, 

5  Am.  &  Eng.  R.  Cas.  327. 

The  right  of  a  municipality,  under  proper  legislative  authority, 
and  by  a  proper  ordinance  in  conformity  therewith,  to  permit  the 
tracks  of  a  street  railway  company,  operated  by  horse  power, 
to  be  used  by  another  company,  operating  its  cars  by  electricity, 
has  been  upheld ;  and  the  fact  that  it  will  be  necessiiry  to  change 
the  tracks  so  as  to  adapt  them  to  the  use  of  the  electric  cars, 
and  that  the  business  of  the  original  company  would  be  disturbed 
to  a  considenible  extent,  was  held  to  be  no  bar  to  this  permission, 
since  the  change  and  disturbance  were  not  allowed  except  upon 

S'  ist  compensation  to  the  original  companv.     North  Baltimore  Pass. 
y.  Co.  V.  North  Ave.  Ry.  Co.,  75  Md.  233. 

Where  a  railway  company  is  authorized  to  lay  a  railroad  of  like 
character,  with  another  road,  and  in  the  same  direction,  for  a  part  of 
its  route,  and,  in  some  respects,  in  competition  with  such  other  road, 
the  using  of  the  track  of  such  other  road  by  such  second  company 
for  its  cars  constantly,  or  at  regular  intervals  for  its  whole  business, 
is  clearly  a  taking  or  appropriation  of  the  property  of  another  to  its 
own  use,  and  is  not  permissible  without  just  compensation. 
Brooklyn  Central  R.  Co.  v.  Brooklyn  City  R.  Co.,  32  Barb.  358. 

It  was  also  held  in  this  case  that  the  ordinance  of  a  city  to  fix  the  terms 
upon  which  a  street  railway  track  might  be  used  by  a  second  company, 
made  on  the  latter^s  application  to  adjudge  such  terms,  was  not  an  award- 
ing, but  was  the  proper  exercise  of  the  reserve  power  of  the  city  in  granting 
the  franchise,  ana  that  it  might  be  executed  by  ordinance  without  hearing 
or  notice.  lb.  See  also  In  re  Kerr,  42  Barb.  119;  Jersey  City  &  B.  P.  Co. 
V.  Jersey  City  &  H.  R.  R.  Co.,  20  K  J.  Eq.  61. 

The  joint  use  of  a  railroad  track  in  whole  or  in  part  by  two  or 
more  companies  is  an  appropriation  of  the  property  of  one  for  the 
use  of  another,  for  which  compensation  must  be  made.     Jersey  City 

6  H.  R.  R.  Co,  V.  Jersey  City  &  B.  R.  R.  Co.,  21  N.  J.  Eq.  550; 
Cambridge  R.  Co.  v.  Charles  River  St.  Ry.  Co.,  139  Mass.  454,  23 
Am.  &  Eng.  R.  Cas.  62;  Second  &  Third  St.  Pass.  Ry.  Co.  v.  Green 
&  Coates  St.  Pass.  Ry.  Co.,  3  Phila^  430. 

In  Pacific  Ry.  Co.  e/  al.  v.  Wade,  Judge,  91  Cal.  449,  50  Am.  & 
Eng.  R.  Cas.  362,  under  a  provision  of  the  California  Code  (§  499), 
which  provided  that  "  two  lines  of  street  railway,  operated  under 
different  management,  may  be  permitted  to  use  the  same  street. 
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each  paying  an  equal  portion  for  the  construction  of  the  track  and 
appurtenances  used  by  such  railways  jointly;  but  in  no  case  must 
two  lines  of  street  railways  operated  under  different  management 
occupy  and  use  the  same  street  or  track  for  a  distance  of  more  than 
five  blocks  consecutivel}'/'  it  was  held  that  a  street  railway  company 
which  receiyed  a  franchise  has  a  perfect  right  to  the  use  of  so  much 
of  the  tracks  of  another  company  as  is  provided  by  the  code,  and 
does  not,  by  such  use,  take  the  property  of  the  other  company,  so 
that  the  laws  in  relation  to  the  ascertaining  of  compensation  to  be 
paid  upon  taking  property  under  the  right  of  eminent  domain 
should  apply.  And  the  court  further  held  that  where,  as  in  the 
case  at  bar  the  property  of  the  first  company  was  in  the  hands  of  a 
receiver,  the  court,  may,  upon  the  application  of  the  second  com- 
pany, without  the  intervention  of  a  jury,  ascertain  and  ^x  the 
amount  of  one  half  of  the  cost  of  constructing  so  much  of  tlie  road 
as  is  sought  to  be  used  jointly,  and  to  permit  such  use  by  tlie  second 
company  upon  payment  of  the  amount  so  determined. 

Tlie  crossing  of  tracks  at  grade,  where  no  material  injury  results 
therefrom,  is  justifiable  without  the  allowance  of  compensation. 
N.  Y.  &  H.  E.  Co.  V,  Forty-second  St.  &  G.  S.  F.  K.  Co.  et  «/.,  50 
Barb.  309. 

In  making  its  determination  the  court  says:  '*This  crossing  becanoie 
necessary  in  an  authorized  use  of  the  streets,  the  same  as  the  crossing  by 
ordinary  carts.  It  is  true  that  at  the  point  of  crossing,  the  rail  of  the  track 
which  is  crossed  will  be  subject  to  some  damage  by  wear  and  tear;  but  that 
is  one  of  the  damages  which  is  necessarily  incident  in  laying  rails  in  a  street, 
the  concurrent  use  of  which  appertains  to  others.  There  may  be  consider- 
able question  whether  the  statute  requires  any  compensation  for  the  mere 
crossing  of  a  track.  If  it  does  not,  none  can  be  had ;  if  it  does,  then  the 
statute  does  not  make  the  fixing  and  payment  of  such  compensation  a  con- 
dition precedent  to  the  crossing."  See  also  Brooklyn  Central  &  J.  R.  R. 
Co.  «.  Brooklyn  City  R.  R.  Co.,  83  Barb.  420.  And  Omaha  Horse  Rv.  Co. 
V.  Cable  Tramway  Co.,  (C.  C.)  32  Fed.  Rep.  727, 

(2)  Proceedings  to  Appropriate  the  Use  of  the  Track  of  Another  Com- 
pany.—In  those  jurisdictions  where  it  is  held  that  the  acqnisition  of 
the  use  of  the  tracks  of  another  company  does  not  involve  an  exer- 
cise of  tlie  right  of  eminent  domain,  the  compensation  to  be  paid 
the  original  company  in  cases  where  the  parties  fail  to  agree  is  fixed 
by  arbitrators,  the  common  councils  of  municipalities,  by  commis- 
sioners, or  by  courts  sitting  without  a  jury,  or  otherwise,  as  may  be 
provided  by  statute.  In  nearly  every  state,  by  a  general  law,  or, 
in  its  absence,  each  municipality  under  provisions  relegating  to  it 
the  control  of  street  railways,  the  use  of  the  track  of  one  milway 
company  by  another  is  governed  by  ordinance,  or  by  statutory  and, 
in  some  cases,  by  constitutional  provisions,  the  terms  of  which  must 
be  strictly  followed  in  order  to  secure  a  valid  right  or  appropriation 
thereunder. 

The  police  power  has  been  held  a  sufficient  warrant  of  authority 
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in  a  municipality  to  compel  one  railway  company  to  permit  another 
to  use  its  tracks.  Union  JJepot  Co.  v.  Southern  Ry,  Co.,  105  Mo.  562; 
New  Orleans  City  &  L.  R.  Co.  v.  City  of  New  Orleans,  44  La.  Ann. 
728,  50  Am.  &  Eng.  R.  Cas,  391, 

In  Covington  Ry.  Co.  v,  Covington  &  Cincinnati  Ry.  Co.,  (Ky.)  19  Am. 
Law  Reg.  765,  the  court,  although  upholding  the  above  doctrine,  stated 
that  the  right  could  be  *' sustained  upon  another  ground  equally,  if  not 
more  satisfactory,"  referring,  directly  to  the  right  of  Eminent  domain. 

A  contrary  view  has  been  held  in  the  following  cases,  in  each  of 
which  it  was  determined  that  the  right  of  one  company  to  use  the 
tracks  of  another  company  could  not  be  acquired  "  except  by  an  exer- 
cise of  the  right  of  eminent  domain,"  Pennsylvania  Co.  y,  Baltimore 
&  Ohio  R.  Co.,  60  Md.  2G3, 14  Am.  &  Eng.  R.  Cas.  79;  St.  Louis  Ry. 
Co.  V.  Southern  Ry.  Co.,  (Mo.)  15  S.  W.  Rep.  1013;  Kinsman  St. 
Ry.  Co.  IK  Broadway  &  Newburgh  Ry.  Co.,  3(3  Ohio  St.  239,  5  Am. 
&  Eng.  R.  Cas.  327;  Louisville  City  Ry.  Co.  r.  Central  Pass.  R.  Co., 
87  Kv.  223,  36  Am.  &  Eng.  R,  Cas.  463;  Metropolitan  R.  Co.  v. 
Broadway  R.  Co.,  99  Mass.  238. 

In  the  exercise  of  the  right  of  eminent  domain  to  acquire  the 
joint  use  of  railroad  tracks  already  laid,  it  is  not  necessary  that  the 
party  seeking  the  condemnation  should  take  the  entire  estate;  in- 
deed, in  such  cases  it  is  proper  that  the  condemning  parties  should 
take  only  such  a  portion  of  the  estate  of  the  original  company  as  is 
absolutely  necessary  to  accomplish  the  public  purpose  in  view. 
Statutes  authorizing  the  appropriation  of  tne  joint  use  of  a  portion 
only  of  tracks  already  constructed  and  in  use  have  been  held  to  be 
constitutional.  Toledo  Consolidated  St.  Ry.  Co.  v.  Toledo  Electric 
St.  Ry.  Co.,  6  Ohio  C.  C.  ZQ2\  affirming  Toledo  St.  Ry.  Co.  v.  Toledo 
Consolidated  St,  R.  Co.,  26  W.  L.  B.  172;  Covington  St.  Ry.  Co. 
V.  Covington  &  Cincinnati  R.  Co.,  1  Ky.  L.  R.  341. 


Orb 

V. 

Oedab  Bapids  &  M.  C.  B.  Co. 

{Supreme  Oourt  of  lawa,  April  6,  1895., 

Duty  of  Street  Railway  Company  to  Avoid  Collisions  [(1)  p.  255]— Requi- 
site Degree  of  Care  [(1)  p.  255]— Question  for  Jury  [(8)  p.  273].— The  de- 
gree of  care  required  of  one  in  attempting  to  cross  a  street-railway  track  is 
not  the  same  as  that  required  in  crossing  steam-railroad  tracks.  What 
would  amount  to  negligence  in  the  latter  case  may  not  be  so  regarded  in 
the  former.     Where,  therefore,  there  is  a  conflict  of  evidence  as  to  whether 
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the  bell  on  an  approaching  street  car  was  sounded  before  reaching  a 
crossing,  and  as  to  whether  the  plaintiff  looked  and  listened  for  the  bell 
before  attempting  to  cross  the  tracks,  and  also  regarded  the  speed  at  which 
the  car  was  going,  the  jury  should  determine  whether  plaintiff  was  neglL 
gent.     {Page  242.) 

Collision  at  Crossing  [(2)  p.  261]— Negligence  [(1)  p.  262]— Instructions 
[(10)  p.  268]. — Where,  in  an  action  for  injuries,  the  judge  in  his  cliarge  to 
the  jury  defines  **  negligence''  abstractly  there  is  no  harmful  error  where, 
by  subsequent  charges,  he  directs  the  jury  to  consider  all  the  special  cir- 
cumstances in  the  case  in  determining  the  question  of  negligence.    (Page  242.) 

Action  for  Injuries  [(6)  p.  265]— Ringing  of  Cong  [(3)  p.  281]-Evidence 
Concerning. — it  is  error  in  an  action  fur  injuries  resulting  from  alleged 
negligence  of  the  motorman  on  an  electric  street  car  to  permit  a  witness 
to  state  that  he  ** supposed''  the  gong  rang  more  than  once,  and  that  so 
far  aa  he  httd  knowledge,  the  gong  whs  not  cracked.     (Page  242.) 

Same — Evidence  [(9)  p.  265] — Competency  of,  Concerning  Contract 
Speed  of  Cars.— In  an  action  upon  the  collision  of  an  electric  street  railway 
with  a  passing  vehicle,  where  the  evidence  is  conflicting  as  to  the  speed  of 
the  car  at  the  time  the  collision  occurred,  it  is  improper  to  admit  testimony 
that  the  company  had  contracted  for  cars  that  could  run  twenty  miles  per 
hour.     {Page  242.) 

Duty  of  IVIotorneer  on  Electric  Cars  towards  Approaching  Vehicles  [(4) 
p.  259J. — The  duty  of  the  motorneer  of  an  electric  street  railway  towards 
others  than  passengers  is  to  use  ordinary  care  to  avoid  accident  from  col- 
lision therefrom,  and  where  a  motorneer  sees  a  party  approaching  the  track 
when  the  car  is  a  block  from  the  crossing,  but  fails  to  use  ordinary  care  to 
avoid  accident,  the  railway  company  is  liable  for  injuries  which  result  to 
the  plaintiff,  although  the  plaintiff  was  himself  negligent  in  failing  to 
notice  whether  a  car  was  approaching.     {Page  244.) 

Appeal  from  Linn  county  district  court     Affirmed. 

Charles  A.  dark,  for  appellant. 
liickd  cfe  Crockery  for  appellee. 

Deemer,  J. — The  defendant  is  a  corporation  owning  and 

operating    an  electric   street  railway  in   the   city  of  Cedar 

Kapids.     One  of  its  lines  runs  along  Third  street, 

from  north  to  south  ;  crossing,  among  other  streets. 

Sixth  avenue,  which  runs  east  and  west. 

Between  7  and  8  o'clock  in  the  morning  of  the  23d  day  of 
January,  1892,  plaintiflf,  who  was  riding  in  an  open,  one-horse 
wagon,  seated  upon  a  high,  spring  seat,  came  down  Sixth 
avenue,  with  his  horse  on  a  trot,  going  towards  the  west,  in 
the  direction  of  Third  street.  The  morning  was  cold,  and 
quite  a  frost  was  hanging  to  the  trees  and  exposed  places. 
The  lots  on  the  north  side  of  Sixth  avenue  are  well  occupied 
with  dwellings,  and  the  east  side  of  Third  street,  immediately 
north  of  Sixth  avenue,  is  lined  with  a  row  of  large  trees. 
The  view  of  Third  street,  north,  coming  west  on  Sixth  avenue, 
is  therefore  very  much  obstructed;  and  except  at  but  one 
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place,  which  is  but  two  or  three  feet  wide,  but  little  of  Third 
street  can  be  seen  until  the  traveler  has  progressed  far  enough 
west  on  Sixth  avenue  to  pass  these  obstructions  to  his  vision: 

Plaintiff  claims  that,  while  in  the  exercise  of  due  care  on 
his  part,  he  attempted  to  cross  Third  street,  and, 
while  in  the  act  of  so  doing,  his  wagon  was  struck  **  "^' 

by  a  passing  car  on  defendant's  line  of  road,  and  he  was 
hurled  to  the  ground  with  great  force,  which  resulted  in 
serious  and  permanent  injuries.  He  charges  that  the  de- 
fendant was  negligent  in  running  the  car  at  a  great  rate  of 
speed,  to  wit,  30  miles  per  hour,  and  in  failing  to  ring  the 
bell  or  sound  the  gong,  or  give  other  signals  of  the  approach 
of  the  car,  and  in  failing  to  slow  up  the  car  as  it  came  to  the 
crossing.  And  he  further  avers  that  the  defendant's  employes 
saw  plaintiff  was  upon  the  crossing  long  before  the  car  struck 
his  wagon,  and  that  they  did  not  apply  the  brakes,  or  make 
any  attempt  to  stop  the  car,  but  carelessly  and  negligently 
ran  the  plaintiff  down  after  discovering  his  position.  The 
defendant  denied  each  and  all  of  these  charges.  The  case 
was  tried  to  a  jury,  and  it  returned  a  verdict  for  plaintiff,  on 
which  judgment  was  rendered,  and  defendant  appeals. 

Error  is  assigned  upon  the  instructions  given,  the  instruc- 
tions refused,  and  rulings  in  the  admission  and  rejection  of 
testimony. 

Complaint  is  made  of  the  fourth  instruction,  defining  "  neg- 
ligence," because,  while  it  is  admitted  the  rule  ,  ^  _,. 
announced  is  good,  as  far  as  it  goes,  yet  as  it  does 
not  confine  the  acts  done,  or  admitted  to  be  done,  to  the  cir- 
cumstances of  the  case,  it  is  erroneous.  If  this  were  the  only 
instruction  given  by  the  court  upon  the  subject,  we  would  be 
inclined  to  agree  with  counsel,  "  for  diligence  is  no  fixed  and 
unalterable  standard  of  care.  It  is  to  be  determined  by  the 
facts  and  circumstances  of  each  particular  case,  and  is  as 
variable  as  the  cases."  But  in  subsequent  instructions — 
notably,  the  fifth — the  jury  were  plainly  and  clearly  directed 
to  consider  all  the  circumstances  shown  in  evidence,  in  deter- 
mining the  question  of  the  defendant's  negligence. 

That  all  the  instructions  given  should  be  taken  and  con- 
strued together  is  a  rule  too  well  established  to  require  the 
citation  of  authorities.  And  if,  when  so  construed,  they 
announce  correct  rules  of  law,  there  will  be  no  prejudice, 
even  if  one  of  them,  taken  alone,  might  be  said  to  be  incom- 
plete, and  therefore  erroneous.  There  is  no  conflict  in  the 
instructions  relating  to  this  subject.  They  are  related  one  to 
the  other.  One  is  simply  explanatory  of,  and  should  be  con- 
1  (N.  8.)  A.  &  E.  R.  Cas.— 16 
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strued  with,  the   other.     There  was  no   error,  then,  in   the 
fourth  instruction. 

2.  At  the  close  of  plaintiff's  testimony,  defendant  moved 

for  a  verdict  because  the  plaintiff  had  failed  to 
eroMinIr!*        show  that  he  did  not  by  his  own  fault,  contribute 

to  the  injury.  There  was  a  serious  dispute  in  the 
testimony  regarding  the  question  as  to  whether  the  bell  on 
the  car  was  sounded  before  reaching  the  crossing,  as  to 
whether  plaintiff  looked  and  listened  for  the  car  before  at- 
tempting to  cross  the  line  track,  and  also  regarding  the  speed 
of  the  car.  And  we  think,  in  view  of  all  the  testimony,  it 
would  have  been  error  to  have  taken  the  case  away  from  the 
jury  on  the  grounds  stated  in  the  motion. 

We  are  not  prepared  to  say  that  the  degree  of  care  required 
of  one  in  attempting  to  cross  a  street-railway  track  is  the 
same  as  that  required  in  crossiug  steam  railways.  Indeed, 
we  think  that  what  would  amount  to  negligence  in  the  latter 
case,  might  not  be  so  regarded  in  the  former.  In  the  former 
case  the  question  is  peculiarly  one  of  fact,  for  the  jury. 
Beach,  Contrib.  Neg.  §  290 ;  Thomp.  Neg.  396,  397,  and  the 
authorities  cited. 

3.  A  witness  was  called  who  saw  plaintiff  as  he  was  cross- 
ing the  street,  and  she  testified  that  when  she  saw  him  she 

thouGcht  he  could  not  get  across  ahead  of  the  car. 
■«f iigeiiM.       T^^i^  testimony  as  to  her  thought  about  the  matter 

was  stricken  out  on  motion  of  plaintiff.  While 
the  ruling  may  have  been  erroneous,  yet  it  was  error  without 
prejudice,  for  the  witness  had  previously  testified  to  the  same 
matter,  without  objection.  Another  witness  was  asked  as  to 
the  ringing  of  the  bell  before  the  collision,  and  he  testified  it 
was  rung.  He  then  stated  he  supposed  it  rang  more  than 
once.  His  supposition  was  stricken  out,  and  properly  so. 
Another  witness  testified  that,  so  far  as  he  knew,  the  gong  on 
the  motor  was  not  cracked.  This  was  stricken  out,  and  the 
court  was  right  in  so  doing.  If  it  was  error,  it  was  cured  by 
the  very  next  answer  of  the  witness,  in  which  he  said  that,  so 
far  as  he  knew,  there  was  nothing  the  matter  with  the  gong. 
Witness  Elsom  testified  that  the  company  contracted  witn 
the  manufacturers  of  the  cars  for  such  as  could  run  20  miles 
an  hour,  and  this  was  stricken  out.  The  ruling  was  right. 
We  see  no  errors  whatever  in  the  rulings  on  the  testimony. 

4.  The  court  instructed  the  jury,  in  the  seventh  paragraph 
of  its  charge,  as  follows  :  "  If,  under  all  the  evidence  and  the 
foregoing  instructions,  you  find  that  the  plaintiff  was  negli- 
gent, stiU  the  defendant  cannot  avoid  liability  if  you  find  from 
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the  eTidence  that  plaintiff,  at  the  time  in  question,  was  in  a 
perilous  position,  and  that  defendant's  employe  in  charge  of 
said  car  saw  plaintiff,  and  knew  the  fact  that  he  was  in  peril, 
or  might  have  so  knoum  by  the  use  of  ordinary  care^  and 
thereafter  failed  to  use  ordinary  care  to  stop  said  car  and 
prevent  injury  to  plaintiff;  and  if  you  further  so  tind  that,  by 
the  use  of  ordinary  care,  defendant's  said  employe  in  charge 
of  said  car,  under  such  circumstances,  could  have  avoided 
any  injury  which  you  so  find  plaintiff  may  have  sustained, 
then  the  plaintiff  will  be  entitled  to  recover,  and  you  will  find 
for  plaintiff.  If  you  fail  to  so  find,  then,  upon  this  part  of 
the  case  you  will  find  for  the  defendant." 

It  is  strenuously  insisted  that  this  is  erroneous.  It  first 
becomes  necessary  to  analyze  the  paragraph.  The  words 
italicized  are  the  ones  complained  of,  and  we  inquire,  to  what 
do  they  refer  ?  If  the}'  refer  to  the  word  **  saw,"  then  there 
is  little  doubt  in  our  minds  but  that  the  instruction  is  erro- 
neous. But  if  they  refer  to  **  peril,"  then  a  much  different 
question  is  presented.  We  think  a  careful  reading  of  the 
instruction  clearly  indicates  that  they  refer  to  the  latter  word, 
and  that  the  latter  part  of  the  phrase  should  be  read  thus : 
"And  that  defendant's  employe  in  charge  of  the  car  saw 
plaintiff,  and  knew  of  the  fact  that  he  was  in  peril,  or  might 
have  known  he  was  in  peril  after  he  saw  him,  by  the  use  of 
ordinary  care,  and  thereafter  failed  to  use  ordinary  care  to 
stop  the  car  and  prevent  injurv  to  plaintiff,"  etc. 

With   this    interpretation,   is   the   instruction    erroneous? 
The  motoneer  testified  that  when  he  first  saw  plaintiff  he  was 
about  a  block  away,  and  was  driving  over  the  sidewalk  cross- 
ing at  Sixth  avenue,  paying  no  attention  to  where 
he  was  going;  that  he  sounded  the  gong  when  he  Doty  of 
first  saw  plaintiff,  to  which  plaintiff  gave  no  heed  ;  motormaii. 
that  plaintiff  was  going  very  slowly  from  the  side- 
walk  crossing  to   the   street-car   track,  and   then   suddenly 
whipped  up  his  horses,  but  went  very  slowly  over  the  track. 
He  also  testified  that  he  tried  to  stop  the  car,  and  reversed 
the   electric   cun'ent,   when   he   discovered   plaintiff  was   in 
danger,  and  that  he  thought  plaintiff  was  in  danger  when  the 
car  was  in  a  few  yards  of  him.     This  witness  also  testified 
that  plaintiff  tried  to  go  where  the  electric  street-car  company 
had  the  right  of  way,  and  attempted  to  cross  the  track.     It 
is  apparent  from  this  testimony  that  the  motoneer  in  charge 
of  the  car  which  caused  the  accident  saw  plaintiff  was  paying 
no  attention  to  the  approaching  car,  and  was  about  to  cross 
the  track  ahead  of  him  heedlessly,  and  that  he  saw  him  in 
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this  position  when  the  car  was  about  a  block  away  from  the 
place  where  the  collision  occurred. 

There  is  other  testimony  in  the  case  tending  to  show  that 
the  gong  was  not  sounded,  and  no  alarm  given  by  those  in 
charge  of  the  car  until  about  the  time  it  struck  the  plaintifTs 
wagon,  and  that  when  it  collided  with  the  wagon  it  was  run- 
ning very  fast.  There  was  also  evidence  that  the  car,  run- 
ning at  full  speed,  could  have  been  stopped  in  from  100  to 
125  feet.  The  jury  were  fully  justified  in.  finding  from  thia 
testimony  that  the  motoneer  was  negligent  after  he  was  fully 
aware  that  plaintiff  was  in  a  dangerous  position. 

In  the  case  of  Moore  v.  Bailroad  Co.,  47  Iowa  691,  it  is- 
said :  "  The  defendant  asked  an  instruction  to  the  effect  that 
'if,  when  the  section  hands  on  the  car  saw  plaintiff,  he  waa 
not  on  the  track,  then  they  were  not  bound  to  stop  the  car, 
or  slacken  the  speed.'  This  was  refused,  and  the  ruliug  is 
assigned  for  error.  It  is  clearly  incorrect.  If  plaintiff'  waa 
not,  when  first  seen  by  the  workmen,  upon  the  track,  but 
approaching  it,  with  the  apparent  intention  of  going  upon  it, 
without  discovering  the  car,  ordinary  care  required  its  speed 
to  be  checked.  The  duty  of  those  on  the  car  required  them 
to  stop  it  if  danger  was  threatened  to  plaintiff,  whether  he 
was  on  the  track,  near  to  it,  or  approaching  it." 

It  is  settled  law  in  this  state  tiiat  plaintiff's  negligence  will 
not  enable  defendant  to  escape  liability  if  the  act  which 
CoBtribatory  caused  the  injury  was  done  by  defendant  after  it 
■effii9«uee  discovered  the  plaintiff's  negligence,  and  if  the  de- 
dlrlndaBt^ii  f^i^clant  could  have  avoided  the  injury,  in  the  exer- 
irantofordi-  cise  of  reasonable  care.  Morris  v.  Bailroad  Co., 
nary  eare.  45  lowa,  29 ;  Deeds  V.  Bailroad  Co.,  69  Iowa,  164, 
28  N.  W.  488 ;  Eomick  v.  Eailway  Co.,  62  Iowa,  167,  17  N,  W. 
458 ;  McKean  v,  Eailroad  Co.,  55  Iowa,  192,  7  N.  W.  505 ; 
O'Bourke  v.  Eailroad  Co.,  44  Iowa,  531 ;  Cooper  v.  Eailroad 
Co.,  Id,  138;  Spencer  v.  Eailroad  Co.,  29  Iowa,  55.  In  the 
last  case  cited  the  rule  is  stated  as  follows :  "  One  who  is 
injured  by  the  mere  negligeoce  of  another  cannot  recover  any 
compensation  for  his  injury  if  he,  by  his  own  ordinary  negli- 
gence or  wilful  wrong,  contributed  to  produce  the  injury  of 
which  he  complains,  so  that,  but  for  his  concurring  and  co- 
operating fault,  the  injury  would  not  have  happened  to  him, 
except  where  the  direct  cause  of  the  injury  is  the  omission  of 
the  other  party,  after  becoming  aware  of  the  injured  party's 
negligence,  to  use  proper  care  to  avoid  the  consequences  of 
such  negligence." 

These  cases  simply  elucidate  the  well-known  exception  to 
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the  rule  of  contributory  negligence  first  definitely  announced 
in  the  case  of  Davies  v.  Maun,  decided  in  1842,  and  reported 
in  10  Mees.  &  W.  546.  The  doctrine  of  this  case  has  been 
severely  criticised  as  illogical  and  as  frittering  away  the 
wholesome  rule  that  one  who,  by  his  want  of  ordinary  care, 
directly  contributes  to  his  injuries,  cannot  recover  for  the 
negligence  of  another.  While  there  is  much  force  in  some  of 
these  objections,  yet  the  case  has  been  followed  so  frequently 
in  this  state  as  to  be  firmly  embodied  in  its  jurisprudence. 

We  will  not  attempt  a  disquisition  upon  the  reasons  for  this 
exception  to  the  rule  of  contributory  negligence,  and  will  con- 
tent ourselves  by  saying  that  it  is  grounded  upon  at  least  two 
propositions :  First,  in  such  a  case  the  plaintifi's  negligence 
IS  only  the  remote  cause  of  the  injury  he  sustains,  and  is  not 
contributory  negligence  ;  second,  contributory  negligence  is 
no  bar  to  an  action  for  wilful  injuries.  Now,  the  instruction 
in  question,  in  effect,  says  that  if  the  jury  found  that  plaintiff 
was  negligent  in  going  upon  the  track  in  the  manner  he  did, 
and  that  defendant's  employe  in  charge  of  the  car  saw  him 
there,  and  in  a  position  of  peril,  and,  having  so  seen  him, 
knew  he  was  in  peril  or  ought  to  have  so  known,  by  the  use 
of  ordinary  care,  and  thereafter  failed  to  use  ordinary  care 
to  avoid  injuring  the  plaintiff,  then  the  company  would  be 
liable.  It  seems  to  us  that  this  instruction  is  in  strict  accord 
with  Davies  v.  Mann  and  the  other  authorities  cited.  It  does 
no  more  than  hold  defendant  responsible  for  the  failure  of  its 
employes  to  use  ordinary  care  after  they  saw  plaintiff  upon 
the  track,  and  in  a  position  of  peril. 

It  will  not  do  to  say  ihii  the  accident  was  due  to  an  error 
in  judgment  on  the  part  of  the  motoneer  in  determining  when 
plaintiff  was  in  peril.  He  had  his  eyes  upon  plaintiff  from 
the  time  he  crossed  the  sidewalk.  He  knew  that  plaintiff  was, 
as  he  says,  paying  no  attention  to  the  car.  He  saw  him  heed- 
lessly drive  upon  the  track,  and  in  a  position  of  peril.  If  he 
failed  to  use  ordinary  care  to  avoid  injuring  him  after  he  saw 
plaintiff's  want  of  care,  the  company  is  responsible,  and  the 
motoneer  cannot  be  heard  to  say  that  he  did  not  know  plain- 
tiff was  in  peril. 

Negligence  is  quite  frequently  nothing  more  than  an  error 
of  judgment.  Indeed,  it  is  diflicult  to  divorce  one  from  the 
other.  Negligence  differs  from  wantonness  or  wil-  Ne^iigeBce 
fulness  in  that  a  mistake  of  judgment,  unless  very  defined, 
^ross,  may  never  amount  to  the  latter.  But  we  have  never 
held,  in  this  state,  that,  to  render  one  liable  for  injuries  done 


246  STREET  RAILWAYS  17(^,1) 

Collidoiif  BuDjan  v.  Citizens'  Ry.  Co. 

to  one  who  is  guilty  of  contributory  negligence  be  must  bave 
acted  wantonly  or  wilfully. 

The  thought  of  the  instruction  is  that  if  an  engineer  or 
motoneer  sees  one  in  a  perilous  position,  in  front  of  his  car, 
his  active  duty  then  commences,  and  he  is  compelled  to  use 
ordinary  care  to  avoid  injuring  him ;  and  that,  haying  seen 
him  in  a  perilous  position,  the  jury  were  justified  in  findine^ 
as  a  matter  of  law,  that  the  motoneer  knew  he  was  in  peril» 
when  a  man  placed  in  his  position,  in  the  exercise  of  ordinary 
care  and  prudence,  ought  to  have  so  known.  The  instraction, 
so  construed,  is  correct.  The  case  is  entirely  unlike  Keefe  v. 
Railway  Co.,  (Iowa)  60  N.  "W.  503 ;  Burg  v.  Railway  Co.,  (Iowa) 
57  N.  W.  680 ;  O'Keefe  v.  Railroad  Co.,  32  Iowa,  468. 

What  we  bave  said  answers  the  point  made  by  defendant 
that  the  court  erred  in  refusing  the  second  instruction  asked 
by  it. 

We  discover  no  prejudicial  error,  and  the  judgment  is 
affirmed. 


Bdkyan  (John) 

V. 

CmzEKB*  Railttat  Go. 

{Svprems  Court  of  Missouri,  Division  1,  Feb,  19, 1895.) 

Cable  Street  Railway— Duty  of  Cripman  towards  One  Approaching  Track 
[(4)  p.  259]. — The  gripman  of  a  Btreet  car  operated  by  cable  is  not  required 
to  check  or  stop  the  car  on  seeing  a  pedestrian  merely  approach  the  track, 
as  it  is  the  duty  of  one  approaching  the  track  of  a  railroad  operated  by 
steam,  cable,  or  electricity  to  use  reasonable  precautions  to  avoid  danger 
from  approaching  cars,  and  a  gripman  may  rightly  presume  that  a  pedes- 
trian will  use  such  precaution.     {Page  249.) 

Same— Duty  of  Cripman  towards  Persons  in  Danger  of  Collision  [(4)  p. 
259]. — But  the  gripman  of  a  cable  car  must  keep  a  vigilant  watcli  for  per- 
sons on,  or  approaching,  the  track,  and  when  such  persons  are  discovered 
in  danger  he  must  use  every  possible  effort  consistent  with  the  safety  of 
passengers  to  avoid  a  collision  with  such  podestrian.     {Page  250.) 

Contributory  Negligence  [(7)  p.  262] — Indifference  to  an  Approaching 
Car  of  Party  Injured  [(5)  p.  261]— Question  for  Jury  [(8)  p.  273].— Where 
cars  are  approaching  a  pedestrian  in  plain  view,  and  he  either  neglects  to 
see  them,  or  seeing  them  recklessly  assumes  the  risk  of  crossing  the  track 
in  safety,  in  front  of  them,  he  is  guilty  of  negligence;  and  whether  the 
gripman  could  have  seen  the  danger  and  avoided  the  injuries  by  proper 
care  la  a  question  solely  for  the  jury.    {Page  250.) 
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Appeal  from  St.  Louis  circuit  court    Affirmed. 

Smith  P.  GaUy  for  appellant. 
Stone  <k  Slevin,  for  respondents. 

Macfarlane,  J. — This  is  an  action  by  plaintiflfs,  as  the 
minor  children  of  John  Bunyan,  on  account  of  the  negligence, 
as  is  alleged,  of  the  employ^  of  defendant  in  oper-  sutemeatof 
ating  one  of  its  trains  of  cars.  The  trial  resulted  *•■•• 
in  a  verdict  for  defendant,  which,  on  motion  of  plaintiff,  was 
set  aside,  and  a  new  trial  ordered.  From  the  order  granting 
a  new  trial  defendant  appealed. 

The  petition  charges  that  John  Bunyan  was  killed  on  May 
24,  1890,  by  defendant's  cars.  The  following  is  the  charge  of 
negligence  made  by  the  petition  :  "  Plaintiff  avers  pieadingt  and 
that  said  accident,  whereby  said  John  Bunyan  was  f)Mta. 
run  over  and  killed  as  aforesaid,  was  caused  by  the  careless- 
ness and  negligence  of  defendant's  said  servants  and  employes, 
in  failing  and  neglecting  to  observe  said  John  Bunyan  ap- 
proaching said  tracks,  and  being  on  or  near  said  tracks,  in  a 
position  of  danger,  and  in  failing  and  neglecting  and  refusing 
to  stop  said  car  in  time  to  have  prevented  the  accident." 

The  answer  was  a  general  denial,  and  a  plea  of  contributory 
negligence.  On  the  trial,  evidence  was  introduced  by  the 
parties  tending  to  prove  the  issues  made  by  the  pleadings. 
Stating  the  facta  developed  at  the  trial  more  in  detail,  it  ap- 
peared that  the  defendant  operated  a  cable  street  railway 
along  Easton  avenue,  in  the  city  of  St.  Louis.  On  the  24th 
day  of  May.  1890,  as  a  train  of  cars  approached,  John  Bun- 
yan, the  father  of  plaintiffs,  who,  the  evidence  tends  to  prove, 
was  more  or  less  intoxicated,  started,  about  the  centre  of  a 
block,  to  cross  the  street.  As  he  got  upon  the  track  of  tbe 
railway  he  was  struck  by  the  cars,  and  afterwards  died  from 
the  injuries  received  thereby.  The  evidence  tended  to  prove 
that  the  cars  were  in  full  view  of  deceased,  and  he  either 
never  looked,  to  learn  that  they  were  approaching  him,  or 
paid  no  heed  to  them.  It  also  tended  to  prove  that  the  grip- 
man  in  charge  of  the  car  could  have  seen  the  danger  to  which 
the  deceased  had  exposed  himself  in  time,  by  proper  care,  to 
have  avoided  striking  him. 

At  the  request  of  the  plaintiffs,  the  court  gave  the  jury  this 
instruction  :  "  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  gripman  in  charge  of 
defendant's  car,  by  the  exercise  of  ordinary  care  '"'  '"*  *"*' 
and  prudence,  might  have  discovered  the  deceased  upon  the 
tracK,  or  in  a  dangerous  position,  before  the  car  ran  over  him. 
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and  might  then  have  stopped  the  car,  and  avoided  running 
over  deceased,  then  you  will  find  for  the  plaintiffs  in  the  sum 
of  five  thousand  ($5000)  dollars." 

Plaintiffs  asked  an  instruction  which  the  court  amended 
and  gave.  As  amended  by  the  words  in  italics,  the  instruc- 
tion was  as  follows:  "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  gripman  in  charge  of 
the  car  that  did  the  injury  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  deceased  upon  the  track,  or  ap- 
proaching the  same,  and  so  near  thereto  as  to  be  in  danger  of 
being  hurt  by  said  car,  and  thereafter  could  have  prevented  the 
injury  to  the  deceased  by  the  exercise  of  ordinary  care,  but 
failed  or  neglected  to  do  so,  then  your  verdict  must  be  for  the 
plaintiffs,  in  the  sum  of  five  thousand  ($5000)  dollars,  although 
you  may  believe  the  deceased  was  under  the  influence  of 
liquor,  or  in  a  state  of  intoxication." 

This  instruction  asked  hj  plaintiffs  was  refused :  "  The 
court  instructs  the  jury  that  if  tliey  believe  from  the  evidence 
that  the  deceased,  John  Bunyan,  came  to  his  death  from  the 
injuries  received  on  the  date  mentioned  in  the  petition,  by 
being  struck  by  the  grip  car  of  defendant,  through  the  negli- 
gence of  the  servants  or  employes  of  said  defendant,  then  they 
will  find  a  verdict  for  plaintiffs,  unless  you  further  find  that 
the  said  injuries  were  primarily  caused  by  the  carelessness 
and  negligence  of  the  deceased." 

At  the  request  of  the  defendant  the  court  gave  these  two 
instructions : 

**  (1)  The  court  instructs  the  jury  that  it  was  the  duty  of  the 
deceased,  John  Bunyan,  before  he  attempted  to  cross  the  de- 
fendant's track,  to  look  to  see  if  there  was  a  train  approach- 
ing, and,  if  he  could  see  such  train  approaching,  it  was  his 
duty  to  stop  before  reaching  the  track,  and  not  place  himself 
in  a  position  of  danger,  where  he  might  be  struck  by  the 
train ;  and  if  the  jury  believe  from  the  evidence  he  could  have 
seen  the  train,  if  he  had  so  looked,  and  he  did  not  do  so,  and 
did  not  stop,  but  went  on,  and  stepped  onto  the  track,  imme- 
diately in  front  of  the  train,  and  so  close  to  it  that  it  could 
not  be  stopped  after  he  had  put  himself  in  danger,  before  it 
struck  him,  then  the  court  instructs  the  jury  that  their  ver- 
dict must  be  for  the  defendant. 

"  (2)  The  court  instructs  the  jury  that  the  gripman  was  not 
obliged  to  stop  the  train  when  Bunyan  first  stepped  from  the 
pavement,  but  had  a  right  to  rely  on  it  that  Bunyan  would 
discharge  his  duty,  and  look  and  stop  before  the  train  would 
reach  him,  if  his  going  on  would  endanger  him ;  and  if  the 
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jury  believe  from  the  evidence  that  the  gripman  was  keeping 
a  vigilant  watch  ahead,  and  so  soon  as  he  saw  or  believed,  or 
had  reason  to  see  and  believe,  that  Bunyan  would  not  stop, 
he  tried  his  best  to  stop  the  train,  then  the  jury  will  tind  their 
verdict  for  the  defendant,  notwithstanding  Bunyan  was  in- 
jured by  the  train,  and  died  from  the  effects  of  those  in- 
juries." 

Other  instructions  were  given  at  request  of  defendant. 
These  declared,  in  effect,  that,  though  deceased  was  under  the 
influence  of  liquor  when  struck,  that  fact  alone  would  not  ex- 
cuse him  from  the  use  of  prudence  ;  that  negligence  could  not 
be  presumed  from  the  mere  fact  of  the  injury  ;  that  the  bur- 
den of  proof  was  on  plaintiffs  to  prove  negligence  on  the  part 
of  the  gripman ;  and  that,  in  determining  the  issues,  the  jury 
should  consider  all  the  circumstances  in  evidence. 

A  new  trial  was  asked  on  the  grounds,  with  others,  that  the 
court  committed  error  in  amending  plaintiffs'  second  instruc- 
tion, in  refusing  the  third,  and  in  giving  those  asked  by  de- 
fendant. The  court  gaanted  a  new  trial,  as  stated  in  the 
record,  on  account  of  '*  errors  in  giving  and  refusing  instruc- 
tions." 

1.  Plaintiffs'  second  instruction,  as  asked,  asserts,  in  effect, 
the  proposition  of  law  that  it  is  the  duty  of  the  gripman  of  a 
street  car  operated  by  cable  to  check  or  stop  the 
car,  on  seeing  a  pedestrian  approaching  the  track,  ^^^^^^^ 
though  no  danger  of  a  collision  may  then  be  ap-  coiUBioBs. 
parent.  To  apply  such  a  rule  to  the  management 
of  street  cars  would  virtually  suspend  their  operation  alto- 
gether, or  so  embarrass  it  that  the  entire  purpose  for  which 
this  mode  of  transportation  is  designed  would  be  defeated. 
The  duty  of  one  approaching  the  track  of  a  railroad,  whether 
cars  are  operated  thereon  by  steam,  cable,  or  electricity,  to 
use  reasonable  precautibns  to  ascertain  the  approach  of  cars 
and  to  avoid  injury  therefrom,  is  so  well  settled  in  this  state 
that  further  consideration  is  deemed  unnecessary.  Boyd  v. 
Railway  Co.,  105  Mo.  371,  16  S.  W.  909,  and  cases;  Hicks  v. 
Railway  Co.  (Mo.  Sup.),  27  S.  W.  543,  and  cases  cited ;  Hick- 
man V.  Railway  Co.,  47  Mo,  App.  65.  Those  in  charge  of  the 
car  had  a  right  to  assume  that  these  precautions  would  be 
observed,  and  they  were  not  required  to  stop  until  it  was  ap- 
parent to  one  of  reasonable  judgment  that  they  had  been 
neglected,  and  that  the  deceased  had  placed,  or  was  about  to 
place,  himself  in  a  situation  of  peril.  The  instruction,  as 
asked,  did  not  properly  declare  the  law,  and  the  amendment 
by  the  court  was  proper. 
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2.  The  very  gist  of  the  action,  as  charged  in  the  petition,  is 
that  defendant's  employes  disregarded  their  duty,  "  in  neglect- 
iug  to  observe  deceased  approaching  the  tracks,  and  being  on 
or  near  the  tracks,  in  a  position  of  danger,  and  in  failing  and 
neglecting  to  stop  said  car  in  time  to  have  prevented  said  ac- 
cident. The  specific  negligence  upon  which  plaintiffs  relied 
for  recovery  was  thus  clearly  and  properly  stated.  The  action 
is  grounded  upon  the  negligence  of  the  gripman,  in  failing  in 
his  duties  after  deceased  had  placed,  or  was  about  placing 
himself  in  a  dangerous  position.  It  was  the  duty  of  the  grip- 
man  and  other  employes  to  keep  a  vigilant  watch  for  persons 
on  or  approaching  the  track,  and,  when  discovered  in  danger, 
to  use  every  possible  effort,  consistent  with  the  safety  of  pas- 
sengers, to  avoid  striking  them.  This  duty  does  not  depend 
upon  the  fact  that  the  person  had  negligently  placed  himself 
in  the  position  of  danger.  The  previous  negligence  of  such 
person  would  constitute  no  defense  to  an  action  for  an  injury 
resulting  from  neglect  of  these  duties.  Hanlon  v.  Bailway 
Co.,  104  Mo.  389,  16  S.  W.  233,  and  cases  cited ;  Fiedler  v. 
Bailway  Co.,  107  Mo.  645,  18  S.  W.  847 ;  Hicks  v.  Railway 
Co.,  supra. 

It  is  needless  to  remark  that  a  recovery  can  only  rest  upon 
the  cause  of  action  stated  in  the  petition,  and  that  the  instruc- 
tions to  the  jury  should  be  directed  to  the  issues  made  by  the 
pleadings,  and  the  evidence  thereunder. 

Under  the  pleadings  and  evidence  in  this  case,  but  a  single 
issue  of  negligence  was  left  for  the  decision  of  the  jury.  The 
petition  virtually  admits,  and  the  evidence  con- 
Nwiiffeaee  u  clusivcly  shows,  that  deceased  was  himself  guilty 
track."***"  of  negligence  in  going  upon  the  track,  and  thus  ex- 
posing himself  to  the  danger  of  being  struck.  The 
cars  were  approaching  him,  in  plain  view,  and  he  either  neg- 
lected to  see  them,  or,  seeing  them,  recklessly  assumed  the 
risk  of  crossing  the  track  in  safety  in  front  of  them.  In  either 
case  he  was  negligent. 

Wliether  the  gripman  could  have  seen  the  danger,  and 
avoided  the  injury,  by  proper  care,  was  the  sole  question  of 
negligence  in  the  case.  The  first  instruction  asked  by  plain- 
tiff' aud  given  by  the  court  clearly  and  intelligently  presented 
this  issue  to  the  jury.  The  instruction  refused  was  faulty, 
in  that  it  enlarged  the  issues,  and  authorized  a  verdict  for 
any  act  of  the  employes  of  defendant  which  might,  in  the 

i"udgmeut  of   the  jury,  amount  to  negligence.     If  the  neg- 
igence   mentioned   had   been   properly   understood   by   the 
jury  to  refer  only  to  want  of  care  after  deceased  exposed 
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himself  to  danger,  it  added  nothing  to  the  advice  given  by  the 
first  instruction,  and  for  that  reason  might  have  been  refused. 

Bat  we  think  the  instruction  was  intended  to  refer  to  negli- 
gence occurring  before  the  danger  to  deceased  became  ap- 
parent, and  the  jury  would  have  so  understood  it.  This  is, 
we  think,  apparent  from  the  qualification  given,  that  the  in- 
iu juries  were  not '' primarily  caused  by  the  carelessness  and 
negligence  of  deceased."  There  was  no  evidence  tending  to 
prove  negligence  on  the  part  of  defendant's  servants  prior  to 
the  negligence  of  deceased  in  giving  no  heed  to  the  approach- 
ing cars.  The  court  committed  no  error,  we  think,  in  refusing 
this  instruction. 

3.  The  first  instruction  given  at  the  request  of  the  defendant 
exonerated  it  from   liability  if  deceased  "stepped  onto  the 
track  immediately  in  front  of  the  train,  and  so  ETideoeeof 
close  to  it  that  it  could  not  be  stopped,  after  he  gripuM- 
had  put  himself  in  danger,  before  it  struck  him."  Hegiig«neeof  ^ 

The  gripman  in  charge  of  the  car  testified :  "  I  ^•**'"^- 
first  saw  him  [deceased]  at  the  curbstone.  I  did  not  notice 
then  that  the  man  did  not  know  what  he  was  doing,  but  he 
walked  right  on  and  paid  no  attention  ;  kind  of  looked  up, 
and  then  kept  on  going.  Then  I  saw  that  he  was  not  going 
to  stop,  and  I  hallooed,  threw  the  rope,  and  put  on  the  brake. 
I  could  have  stopped  the  car  when  I  first  saw  him  leave  the 
curb-stone,  but  I  did  not  know  but  what  he  was  paying  atten- 
tion to  where  he  was  going.  I  saw,  when  he  kept  on  walking, 
that  he  was  not  paying  attention,  but  was  keeping  on  going. 
I  could  not  tell  that  when  he  left  the  sidewalk." 

Again  he  testified :  *'  I  had  no  idea  that  he  was  going  to 
cross  when  he  left  the  sidewalk.  Soon  as  I  saw  it  was  his 
intention  to  cross,  I  put  on  the  brakes.  I  did  not  notice  that 
he  was  staggering  as  he  first  left  the  sidewalk.  After  that,  I 
noticed  that  he  was  staggering.  When  he  was  probably 
half-way  over,  then  I  rang  the  bell,  hallooed,  and  tried  to 
stop  the  car." 

The  evidence  also  tended  to  prove  that  the  distance  from 
the  curb  to  the  track  was  10  or  12  feet,  that  deceased  walked 
towards  the  track  in  a  diagonal  direction,  that  he  was  struck 
about  the  time  he  stepped  over  the  first  rail,  and  that  the  car 
only  ran  about  five  feet  after  he  was  struck. 

The  testimony  of  the  gripman  shows  that  he  discovered 
that  deceased  was  staggering,  and  did  not  know  what  he  was 
doing,  when  at  least  five  or  six  feet  from  the  track.  It  was 
his  duty,  under  these  circumstances,  to  have  at  once  taken 
precautions  to  prevent  the   collision.     He  should   not  have 
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deferred  action  until  deceased  had  placed  himself  in  a  dan- 
gerous position,  when  it  was  manifest  to  him  that  he  was 
heedlessly  staggering  into  it.  This  principle,  dictated  as  it 
is  by  common  humanity,  was  recognized  by  the  gripman,  for 
he  says  that  on  seeing  that  deceased  was  paying  no  attention, 
and  did  not  seem  to  know  what  he  was  doing,  he  immediately 
warned  him  of  the  danger  and  used  all  possible  efforts  to 
avoid  injuring  him. 

Now  it  will  be  seen  that  the  instruction  which  only  re- 
quired the  gripman  to  attempt  to  avoid  injuring  deceased 
"  after  he  had  put  himself  in  danger,"  fell  short  of  declaring 
the  whole  duty  required  of  him  in  the  circumstances.  The 
primary  object  of  this  instruction  was,  evidently,  to  inform 
the  jury  as  to  the  care  required  by  deceased  himself.  So  far 
as  the  instruction  was  confined  to  this  purpose,  the  law  was 
correctly  given,  but  it  did  not  declare  the  duty  of  the  grip- 
man  as  hereinbefore  announced.  The  jury  could  have  drawn 
no  other  conclusion  from  the  instructions  than  that  the  giip- 
man,  though  seeing  that  deceased  was  staggering,  was  paying 
no  attention,  and  was  not  going  to  stop,  was  still  under  no 
obligation  to  attempt  to  avoid  striking  him  until  ''  after  he 
had  put  himself  in  danger." 

It  is  true,  the  petition  does  not  distinctly  charge  that  the 
gripman  could  have  discovered  that  deceased,  when  ap- 
proaching the  track,  was  not  paying  attention  and  would  not 
stop.  But  defendant's  second  instruction  declares  that  the 
duty  of  the  gripman  required  him  to  use  his  best  endeavors 
to  stop  "  as  soon  as  he  saw  or  believed,  or  had  good  reason 
to  see  and  believe,  that  Bunyan  would  not  stop."  So  it  is 
evident  that  the  case  was  tried  on  this  theory  by  both 
parties. 

The  first  instruction  was  clearly  misleading,  and  in  conflict 
with  other  instructions  given.  It  undertook  to  dispose  of 
the  whole  case,  and,  in  effect,  directed  a  verdict  for  de- 
fendant, if  deceased  was  himself  negligent,  unless  the  grip- 
man  failed  in  his  duties  after  deceased  had  put  himself  in  a 
position  of  danger.  It  wholly  ignored  the  evidence  of  the 
gripman,  and  his  duty  to  prevent  the  injury  as  soon  as  he 
saw  that  deceased  was  carelessly  walking  onto  the  track. 

The  petition  charged  negligence  in  failing  to  stop  the  car 
in  time  to  prevent  the  accident.  This  averment  was  sufficient 
to  authorize  the  admission  of  evidence  that  the  gripman 
knew  that  deceased  was  not  going  to  stop,  especially  when 
no  objection  was  made  to  it  when  offered.  Indeed,  this 
evidence  was  introduced  by  defendant  itself.     We   are  of 
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the  opinion  that  error  was  committed  in  giving  this  instruc- 
tion. 

In  appeals  from  the  action  of  the  trial  court  in  granting 
new  trials  on  account  of  errors  in  law  committed  on  the  trial, 
we  must  assume,  if  found  that  error  was  committed,  that  the 
court  regarded  it  as  prejudicial.  Though  the  error  pointed 
out  in  this  case,  taking  all  the  instructions  together,  may  not 
have  been  suihcient  to  reverse  a  judgment,  we  must  presume 
that  the  court,  with  its  better  knowledge  of  the  trial,  and  the 
eifect  the  error  may  have  had  upon  the  result,  acted  cor- 
rectly. 

Judgment  affirmed.    All  concur. 


ABSTRACTS  OF  BEGENT  DEGISIOKS 

Superior  Right  of  Passage  of  Street  Railways  [(1)  p.  256] — Public  may 
Use  Tracks  as  a  Part  of  Highway. — Street-railway  companies  have 
no  such  proprietary  interest  in  that  portion  of  the  streets  upon 
whicii  their  tracks  are  laid  as  limits  the  right  of  the  general  public 
also  to  use  the  same  territory  as  a  part  of  the  public  highway,  and 
whether  an  injury  resulting  from  such  joint  use  is  attributable 
Bololy  to  the  negligence  of  a  railway  company,  or  is  wholly  or  in 
part  imputable  to  contributory  negligence  of  a  person  by  whom 
injury  has  been  sustained,  is  a  question  of  fact,  to  be  determined 
by  the  jury.  Omaha  St.  R.  Co.  v.  Duvall,  (Neb.)  58  K  W.  Rep.  531. 

Same — Vehicles  must  Give  Way  to  Approaching  Cars. — Although 
persons  in  vehicles  have  the  right  to  drive  upon  or  along  a  street 
railroad  track,  yet  in  doing  so  they  are  bound  to  keep  a  look-out 
for  approaching  cars,  and  to  give  way,  so  as  to  cause  no  unnecessaiy 
hindrance  to  them.  Hicks  v.  Citizens*  R.  Co.,  (Mo.,  1894)  27  S.  W. 
Rep.  542. 

Same— ASflWC. — Whether  going  in  the  same  direction  ahead  of  a 
car,  or  in  an  opposite  one  to  meet  it,  the  driver  of  the  wa^on  must 
yield  tlie  track  promptly  on  sight  or  notice  of  the  approaching  car. 
But  he  is  not  a  trespasser  because  upon  the  track.  He  only  be- 
comes one  if,  after  notice,  he  negligently  remains  there.  Thatcher 
V.  Central  Traction  Co.,  166  Pa.  St.  66. 

Same— /Sa77je. — When  a  vehicle  is  upon  the  track  of  a  street-rail- 
way, with  a  car  behind  going  in  the  same  direction,  the  persons 
in  charge  of  each  are  charged  with  the  duty  of  reasonable  care  and 
caution  to  avoid  injury.  Hicks  v.  Citizens'  R.  Co.,  (Mo.,  1894)  27 
S.  W.  Rep.  542. 

BsLvne— Right  of  Street  Railway  to  Use  of  Streets  is  not  Superior 
to  that  of  Citizens. — Neither  a  street<5ar  company  nor  an  individual 
citizen  has  a  right  to  the  use  of  the  streets  of  the  city  superior  to 
.he  other,  but  tne  right  of  each,  with  due  regard  to  the  right  of  the 
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other,  must  be  exercised  in  a  reasonable  and  careful  manner.  Citing 
Omaha  St.  Co.  v,  Cameron,  (Neb.)  61  N.  W.  606  ;  Lyman  v.  Union 
R.  Co.,  114  Mass.  83  ;  Adolph  v.  Union  R.  Co.,  65  N.  Y.  554  ; 
Connelly  v.  Trenton  Pass.  Co.,  (K  J.)  29  Atl.  440;  Lake  Roland 
El.  R.  Co.  V.  McKewen,  31  Atl.  Rep.  797. 

Same — Same, — The  right  of  a  street  railway  company  to  tlie  use 
of  the  streets  is  not  superior  to  tliat  of  persons  riding  or  driving 
along  the  same,  but  the  latter  must  leave  the  track  of  the  company 
when  necessary,  and  yield  the  right  of  way  to  passing  cars.  Moore 
V.  Kansas  City  &  I.  R.  T.  Co.,  (Mo.)  29  S.  W.  Rep.  9. 

The  court,  in  commenting  upon  the  respective  rights  of  street  railways  and 
persons  using  the  streets,  said  :  *^  Knowinor,  as  plaintiff  did,  that  his  horses 
were  afraid  of  the  cars  [steam  dummy. — Ed.],  and  that  the  train  was  likely 
to  come  along  near  where  they  were  at  any  time,  it  was  hia  duty  to  remove 
them  at  a  safe  distance  from  the  railroad  track,  providing  he  had  time  and 
opportunity  to  do  so  ;  but  if,  knowing  the  situation,  he  chose  to  have 
them  remain  near  the  track,  and  by  reason  thereof  his  conduct  contributed 
directly  to  his  injury,  he  was  not  entitled  to  recover.  He  could  not  know- 
ingly take  the  risk  of  being  hurt,  under  such  circumstances,  and,  if  hurt, 
then  require  the  defendant  to  respond  in  damages  therefor.  Thus  it  is 
said  in  Railway  Co.  9.  Maynard,  5  Ind.  App.  872:  If  a  person  was  driving 
a  horse  that  he  knew  or  had  reason  to  believe  would,  at  the  sight  of  the 
engine  and  cars,  become  frightened  and  unmanageable,  then  he  would  be 
guilty  of  negligence,  if  he  did  not  use  reasonable  precaution  to  avoid  the 
same.  See  also  Flagg  v.  Railway  Co.,  (Mich.)  55  N.  W.  Rep.  444;  Railway 
Co.  V.  Taliaferro,  (Tex.  App.)  1*9  8.  W.  Rep.  432;  Olson  t?.  Railway  Co.,  81 
Wis. 41,  1096;  Hargis  v.  Railway  Co.,  75  Tex.  19;  Railroad  Co.  tj,  Buckner, 
28  111.  299;  Deville  «.  Railroad  Co.,  50  Cal.  383;  Cornell  v.  Railwav  Co., 
82  Mich.  495;  Railroad  Co.  t?.  Schmidt,  81  Ind.  264,  8  Am.  &  Eng.  R. 
Cas.  248.  In  Railway  Co.  «.  Stinger,  78  Pa.  St.  219,  it  is  said:  »It  is 
true,  the  law  will  not  banish  horses  from  the  highways.  It  is  equally 
clear  that  the  plaintiff  had  the  right  to  drive  the  horse  referred  to, 
or  any  other  horse,  however  vicious,  upon  the  Gray's  Ferry  road  at 
this  particular  point  of  danger.  We  are  not  dealing  with  the  absolute 
rights  of  the  parties.  The  question  here  is  one  of  prudence  and  care. 
When  a  man  drives  an  unbroken  or  vicious  horse,  or  one  that  is  easily 
frightened  by  a  locomotive,  along  a  public  road  running  side  by  side 
with  a  railroad,  and  liable  to  be  met  or  overtaken  by  a  train,  he  does  so  at 
his  own  risk.  It  is  an  act  amounting  to  recklessness.  *  *  *  Duties  and 
obligations  are  mutual.  The  railroad  company  had  as  much  right  to  move 
their  trains  upon  their  railroad  as  plaintiff  had  to  drive  his  horse  along 
Gray's  Ferry  road.  Both  were  bound  to  the  exercise  of  care  in  accordance 
with  the  circumstances  of  the  case.'  We  are  not  prepared  to  say  that  plain- 
tiff was  guilty  of  such  contributory  negligence  as  would,  ^r  ««,  preclude 
a  recovery  in  this  action;  but  as  to  whether  he  was  or  was  not  guilty  of 
negligence  contributing  directly  to  his  injury,  under  the  circumstances  in 
proof,  and  the  law  as  herein  announced,  should  be  submitted  to  a  jury 
under  proper  instructions,  embodying  the  principles  of  the  above-cited 
cases.  Although  plaintiff  may  have  been  guilty  of  negligence,  yet  if  de- 
fendant's agents  or  servants  in  charge  of  the  cars  saw  the  perilous  pogition 
of  plaintiff,  or  might  have  discovered  it,  by  the  exercise  of  due  watchful- 
ness and  care,  in  time  to  have  checked  the  cars  and  avoided  injury — if,  in 
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fact,  it  was  caused  by  collision  with  the  cars— and  they  failed  to  do  so,  the 
defendant  was  liable." 

(1)  Duty  of  Railway  to  Avoid  Collisions— [(1)  p.  279].— What  Contitutes 
Negligence — ^ot  Negligence  per  se  for  Cars  to  Follow  Vehicle  on 
7 rack  at  Reasonable  Distance  and  Speed. — It  is  not  negligence  per 
se  for  a  train  of  cable  cars  to  follow  a  buggy  on  the  track  at  such  a 
reasonable  distiince  as  will  obviate  danger  of  collision.  Hicks  v» 
Citizens'  R.  Co.,  (Mo.)  27  S.  W.  Rep.  542. 

Same — Gross  Negligence  to  Rini  Traction  or  Electric  Cars 
around  Corners  at  Full  Speed. — It  is  gross  negligence  to  propel 
traction  or  electric  cars  at  full  speed  around  the.  corners  of  streets 
in  populous  cities.  Cooke  v,  Baltimore  Traction  Co.,  (Md.)  31  Atl. 
Rep.  329. 

Upon  this  point  the  court  said:  '*To  escape  the  consequences  of  such 
wanton  carelessness,  these  companies  should  cause  their  cars  to  stop  before 
turning  such  curves,  and  then  to  proceed  under  perfect  control  until  the 
curve  has  been  passed,  and  the  straight  track  comes  into  unobstructed 
view.  It  is  no  answer  to  say  that  this  would  occasion  the  companies  great 
inconvenience  and  delays.  The  safety  of  persons  rightfully  on  the  tlior- 
oughfares  is  not  to  be  put  in  peril  because  a  due  regard  for  that  safety  will 
impose  upon  and  exact  from  street-railway  companies  using  dangerous 
agencies  such  additional  inconveniences  and  delays." 

Same — Company  Responsible  although  a  Second  Vehicle  Contrib- 
nted  to  the  Collision  with  Plaintiff's  Wagon. — Where  the  driver  of 
a  wagon  is  unable  to  escape  a  street  car  approaching  at  a  higli  rate 
of  speed,  because  impedea  by  a  vehicle  coming  in  the  same  direction 
as  the  car,  and  which  is  likewise  attempting  to  avoid  collision,  and 
the  first  wagon  is  struck  by  the  car  and  the  occupant  injured,  the 
conduct  of  the  driver  of  the  other  vehicle,  in  the  absence  of  any 
showing  of  malice  or  negligence  on  his  part,  will  not  absolve  the 
company  from  liability.  Thatcher  v.  Central  Traction  Co.,  (Pa.) 
30  Atl.  Rep.  1048. 

Same— Driver  not  Negligent  because  he  Loohed  to  See  Signals  of 
Persons  Desiring  Passage. — It  does  not  necessarily  follow  that  the 
driver  of  a  street  car  is  guilty  of  negligence  because  he  turned  his 
head  to  discover  the  movements  or  signals  of  persons  desiring  to 
take  passage.    Johnson  v.  Reading  City  Pass.  R.  Co.,  (Pa.)  28  Atl. 

Rep.  1001. 

Same— iVb/  Guilty  of  Negligence  under  Circumstances  Stated. — 
A  street  railway  company  is  not  liable  for  injuries  by  an  electric 
car  which  cause  death,  when  it  appears  that  the  car  was,  in  the  usual 
way,  passing  along  a  street  crowded  with  vehicles;  that  deceased, 
to  escape  a  vehicle,  dodged  across  the  track,  but  miscalculated 
the  distance  and  the  speed  of  the  car,  and  was  struck  by  it;  that 
the  person  in  charge  of  the  car  gave  warnings  of  its  approach,  and 
on  discovering  the  danger  used  every  effort  to  avoid  the  injury, 
and  that  deceased  exonerated  the  company  from  all  blame  for  neg- 
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ligence.     Trowbridge  Ad  in.  v.  Danville  St.  0.  Co.,  (Va.)  19  S.  E. 
Rep.  T80. 

Same — Same, — In  an  action  against  a  street  railway  company  to 
recover  for  the  death  of  a  child  less  than  two  years  of  age,  it  ap- 
peared that  the  casualty  occurred  on  a  clear,  bright  day  at  a  place 
where  the  driver  had  full  view  ahead  of  him;  that  when  the  car 
was  within  thirty  feet  of  the  child,  the  attention  of  the  driver  was 
called  to  its  presence;  that  the  driver  was  holding  the  reins  with 
both  hands  and  looking  backward  engaged  in  conversation,  instead 
of  liolding  the  lines  in  one  hand  and  having  the  other  hand  on  the 
brake,  which  the  testimony  showed  was  a  correct  position  for  him 
to  assume;  that  the  car  could  be  stopped  within  six  feet,  and  tiiat 
after  the  child  was  run  over,  the  car  was  not  stopped  until  it  had 
proceeded  over  sixty  feet  from  where  the  driver's  attention  had 
first  been  called  to  its  presence.  It  was  held^  that  a  verdict  against 
the  company  was  justified  by  the  evidence.  Gzezewzka  v,  Benton- 
Bellefoutaine  R.  Co.,  121  Mo.  201. 

Same— /Srtwe. — Where,  without  the  knowledge  of  the  conductor 
or  the  engineer,  some  unauthorized  person  applied  a  brake  to  the 
car  attached  to  a  dummy  engine  on  a  street  railway  while  the 
engine  and  car  were  ascending  a  steep  grade,  and  thus  the  prog- 
ress of  the  engine  was  arrested,  whereupon  the  conductor,  in  order 
to  enable  the  engineer  to  go  forward,  had  the  brake  taken  off,  and 
the  engineer,  not  knowing  that  the  brake  would  be  taken  off,  and 
intending  to  go  backward  down  the  grade,  reversed  the  engine 
at  about  the  same  moment  when  the  brake  was  taken  off,  and  in 
consequence  of  this  inharmonious  action  of  two  minds  under  press- 
ure of  the  emergency,  each  intending  a  proper  object,  and  neither 
knowing  of  the  intention  of  the  other,  the  train  backed  too  rapidly, 
and  consequently  collided  with  a  wagon  which  was  not  expected 
to  be  on  the  track,  and  not  known  to  be  on  it  until  it  was  too  late 
to  stop,  and  which  would  not  have  been  there  but  for  the  mules 
drawing  it  having  become  suddenly  frightened  by  the  backward 
movement  of  the  train.  The  calamity  was  a  pure  accident,  and  the 
driver  of  the  mules,  who  sustained  a  personal  injury  in  conse- 
quence of  the  collision,  cannot  recover.  Rome  St.  R.  Co.  v.  Mc- 
Ginn is,  (Ga.)  21  S.  E.  707. 

Same — Cable  a7id  Electric  Cars — Greater  Care  Essential  in  their 
Operatiofi  than  in  those  Draion  by  Animals,  —  The  operation  of 
cable  and  electric  cars  in  cities  is  attended  with  greater  danger 
than  the  operation  of  cars  drawn  by  horses,  and  consequently  a 
greater  degree  of  care  is  required  in  the  former  case  than  in  the 
latter.  Cooke  v.  Baltimore  Traction  Co.,  (Md.)  31  Atl.  Rep. 
328. 

The  court  reasoned  as  follows:  ''There  is,  to  begin  with,  no  possible 
analogy  between  a  case  growing  out  of  an  injury  caused  by  a  street-railway 
car  to  a  person  rightfully  upon  the  public  thoroughfare  and  a  case  involv- 
ing an  injury  inflicted  by  a  steam-railroad  train  on  a  trespasser  wrongfully 
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upon  the  latter  company's  right  of  way.  And  this  is  so  because  the  citi- 
zen has  the  same  privilege  to  use  the  street  for  travel  that  the  street  rail- 
way company  has  for  propelling  its  cars  thereon ;  and  the  railway  company 
has,  apart  from  its  franchise  to  lay  its  rails,  no  right  to  the  use  of  the 
street  as  a  highway,  superior  in  any  degree  to  that  possessed  by  the 
humblest  individual.  The  franchise  to  lay  its  rails  upon  the  bed  of  a  public 
street  gives  to  the  company  no  right  to  the  exclusive  use  of  that  street,  and 
in  no  respect  exempts  it  from  an  imperative  obligation  to  exercise  due  and 
proper  care  to  avoid  injuring-  persons  who  have  an  equal  right  to  use  the 
same  thoroughfare.  It  is  bound  to  take  notice  of,  recognize,  and  respect 
the  rights  of  every  pedestrian  or  other  traveler,  and  if,  by  adopting  a  mo- 
tive power  which  has  increased  the  speed  of  its  cars,  it  has  thereby  in- 
creased, as  common  observation  demonstrates,  the  risks  and  hazards  of 
accidents  to  others,  it  must,  as  a  reciprocal  duty,  enlarge,  to  a  commen- 
surate extent,  the  degree  of  vigilance  and  care  necessary  to  avoid  injuries 
which  its  own  appliances  have  made  more  imminent.  This  is  so  self-evi- 
dent and  manifest  that  no  argument  is  needed  to  support  it.  Kegligence 
is  essentially  relative  and  comparative,  not  absolute.  It  is  not  even  an 
object  of  simple  apprehension  apart  from  the  circumstances  out  of 
which  it  grows.  As  these  circumstances  necessarily  vary  in  their  rela- 
tions to  each  other  under  different  surroundings,  they  inevitably  change 
their  original  signification  and  import.  Hence  it  is  intrinsically  true  that 
those  things  which  would  not,  under  one  condition,  constitute  negligence, 
would,  on  the  other  hand,  under  a  different,  though  not  necessarily  an 
opposite,  condition,  most  unequivocally  indicate  its  existence.  Thus  an 
act  which  vniild  have  been  neutral  or  indifferent  when  streetcars  were 
drawn  by  horses  at  a  comparatively  low  rate  of  speed,  and  could  conse- 
quently be  readily  brought  to  a  stop  as  occasion  required,  would  become 
culpably  negligent  since  the  change  of  motive  power,  and  the  great  accel- 
eration of  speed  incident  thereto  under  the  rap  id -transit  system.  The  ex- 
istence of  negligence  is,  therefore,  to  be  sought  for  in  the  facts  and  sur- 
roundings of  each  particular  case.  But  there  will  generally  be  found 
standing  prominently  out  in  many  instances  of  this  character  a  disregard 
of  the  safety  of  others,  a  want  of  caution  to  avoid  injury  where  the  duty 
to  use  that  caution  is  incumbent,  and  a  reckless  or  heedless  use  of  danger- 
ous agencies  in  localities  where  the  peril  from  their  use  is  obvious.  When 
these  conditions,  or  any  of  them,  are  presented,  and  an  injury  is  inflicted 
in  consequence  upon  another,  a  case  of  actionable  negligence  has  been 
made  out,  provided  the  plaintiff  is  himself  free  from  contributing  blame." 

Duty  of  Street-railway  Companies  towards  Children  In  the  Streets — 

Especial  Caution  Required  tvhen  Children  Approach  or  are  upon 
the  Track, — Persons  in  charge  of  a  street  car  on  becoming  aware  that 
a  yonng  child  is  approaching  the  track  with  the  apparent  intention 
of  crossing  in  front  of  the  car,  or  upon  discovering  it  upon  the 
track,  are  charged  with  a  higher  degree  of  care  tlian  wlien  aware  of 
the  presence  of  an  adult  under  the  same  circumstances.  San  An- 
tonio St.  R.  Co.  V.  Melchler,  (Tex.)  30  S.  W.  899. 

Same — Operator  Must  Use  Ei^pecial  Care  when  Approaching  a 
Crossing  Known  to  he  Frequented  by  Children, — More  than  ordinary 
vigilance  and  care  is  required  of  a  street-car  company  operating 
its  lines  across  a  public  street  crossing  much  frequented  by  children 
going  to  and  returning  from  school  at  a  time  when  they  may  rea- 
1  (N.  8.)  A.  &  £.  K.  Cas.— 17 
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sonablv  be  expected  to  use  it.     Wallace  v.  City  &  Suburban  E.  Co., 
(Ore.) "37  Pac.  Rep.  47. 

Same — Warfiitig  a  Child  away  from  Track  not  Svfficient  Care. — 
A  street-railway  company  does  not  fulfil  the  measure  of  its  duty 
to  a  cliild  of  tender  years  near  its  track  by  simply  warning  it  to 
keep  off,     Mitchell  v,  Tacoma  R.  &  M.  Co.,  9  Wash.  120. 

Same — Electric  Raihvaymust  use  Ordinary  Care  to  Avoid  Injury 
to  Children  where  Parents  have  not  Placed  them  in  Danger. — An 
electric  street-railway  company  should  so  operate  its  line  as  to  protect 
the  lives  of  children  and  others  who  have  a  right  to  use  the  street, 
and  it  is  guilty  of  negligence  if  it  fail  to  exercise  ordinary  care  for 
the  protection  of  children  if  their  parents  or  guardians  have  done 
nothing  to  unnecessarily  to  expose  them  to  danger.  Riley  v.  Salt 
Lake  K.  T.  Co.,  (Utah)  37  Pac.  Rep.  681. 

SB-vne— Company  Pesponsiblc  although  Parents  were  Negligent  in 
Allowing  Child  upon  !StreH, — Although  the  parents  of  a  child  of 
tender  years  may,  be  negligent  in  allowing  it  to  be  at  large  upon 
the  public  streets,  yet  a  street-railway  company  is  liable  for  its 
death,  if  the  death  miglit  have  been  avoided  by  the  exercise  of 
ordinary  care  on  the  part  of  its  driver.  Czezewzka  v.  Benton-Belle- 
fontaine  R.  Co.,  121  Mo.  201. 

S^vcse—Must  not  Presume  that  Child  will  get  out  of  Danner. — 
When  persons  in  charge  of  an  electric  street-railway  car  see  a  child 
of  tender  years  on  the  tracks  at  a  crossing  which  the  car  is  approach- 
ing, they  have  no  right  to  presume  that  the  child  will  leave  the 
track,  but  on  seeing  the  danger  must  use  all  possible  diligence  to 
avoid  injury.  Wallace  v.  City  &  Suburban  R.  Co.,  (Ore.)  37  Pac. 
Rep.  477. 

Same — Company  found  Negligent  under  Circtimstances  Stated. — 
In  an  action  to  recover  for  the  deiith  of  a  child  about  two  years  of 
age  it  appeared  that  the  motorman  of  the  car  which  inflicted  the 
injury  could  see  on  the  track  from  one  block  to  another,  and  did 
see  children  on  the  track  at  or  near  the  place  where  the  injury  was 
inflicted  while  a  block  away;  tliat  he  saw  the  child  injured  go  away 
from  the  track,  and  when  twelve  feet  therefrom,  turn  and  run  "as 
fast  as  it  could  towards  the  track,''  showing  an  intention  to  cross  in 
front  of  the  car  ;  that  the  car  was  running  at  the  nite  of  six  miles 
an  hour  and  could  have  been  stopped  in  not  exceeding  fifteen  fi'ct, 
and  that  after  striking  the  child  it  mn  at  least  twenty-seven  feet, 
dragging  the  child  that  distance,  and  it  was  held  that  the  negli- 
gence of  the  milroad  company  was  conclusive.  San  Antonio  St.  R. 
Co.  V.  Mechler,  (Tex.)  30  S.  W.  Rep.  899. 

No  Superior  Right  of  Passage  at  Street  Crossings  [(2)  p.  281] — In- 
struction as  to  Same  Held  Colored — A  nother  Quetifioned^  Iwt  Held  Un- 
prejudicial. — In  Omaha  St.  R,  Co.  v.  Cameron,  (Xeb.)  61  N.  W.  Rep. 
606,  the  court  instructed  the  jury  as  follows  :  "You  are  instructed 
that  the  relative  rights  and  duties  of  street  cjirs  and  travelers  on  the 
highway  where  they  are  passing  each  other  or  going  in  the  same 
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direction  is  qualified  to  a  certain  extent  at  street  intersections.  At 
such  an  intersection  each  have  the  right  to  cross,  and  must  cross. 
Neither  has  a  superior  right  to  the  other.  The  right  of  each  must 
be  exercised  with  due  regard  to  the  right  of  the  other,  and  the  right 
of  each  must  be  exercised  in  a  reasonable  and  careful  manner,  so  as 
not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.'*     Heldy  that  the  instruction  was  correct. 

The  court  further  instructed  the  jury:  **Tlie  rule  of  law  is  that 
one  guilty  of  contributory  negligence  cannot  recover  in  an  action  ; 
but,  if  you  find  from  the  evidence  in  this  case  that  there  was  negli- 
gence on  thu  part  of  both  plaintiff  and  defendant,  the  plaintiff  may 
be  entitled  to  recover,  unless  you  find  from  the  evidence  that  the 
plaintiff  could,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequences  of  the  defendant's  negligence.  And  if  you  find  that 
the  plaintiff  could  have  so  done,  but  iias  failed  in  this  particular, 
then  lie  eannot  recover  herein.''  Hehl^  (1)  that  the  railway  com- 
pany was  not  prejudiced  by  the  giving  of  this  instruction;  (2)  the 
court  su<(L(ests  a  doubi  as  to  the  propriety  of  giving  an  instruction 
coucii  '1    n  such  general  lanijujij^e. 

(4)  Duly  towara  Other  Travelers  of  Employe  Controlling  Moving  Cars 
[(4)  p.  :i81] — Motor  man  Boiui'l  to  Stop  Car  onhj  when  he  See,'< 
Evidence  of  Danger. — Tlie  motorman  of  an  electric  street  car  is 
not  bound  to  take  precautions  against  the  fright  of  a  horse  at  the 
sight  of  his  car  until  he  has  some  evidence  of  the  fright,  and  if  he 
stops  the  car  so  soon  as  he  becomes  aware  of  the  condition  of  the 
horse,  he  is  not  chargeable  with  negligence.  Yingst  v.  Lebanon  & 
A.  St.  R.  Co.,  157  Pa.  St.  438. 

Same — Driver  Cannot-  Ignore  Presence  of  Vehicles. — Although  an 
ordinance  requires  teams  or  vehicles  to  give  way  to  street  ciirs,  yet 
the  driver  of  such  a  car  cannot  ignore  or  disregard  the  presence 
of  vehicles.     Thoresen  v.  La  Crosse  City  R.  Co.,  87  Wis.  597. 

Same — Driver  Must  not  Deliberately  Bun  Dow7i  Passing  Ve- 
hicles.— Although  an  ordinance  gives  street  cars  the  right  to  a  track 
and  requires  vehicles  to  turn  therefrom  and  give  way  to  an  ap- 
proaching car,  yet  the  employes  of  a  street-railway  company  have 
no  right  to  deliberately  run  down  any  vehicle  which  is  unable  to 
get  out  of  the  way.  Ltiethem  v.  Ft.  Wayne  &  B.  I.  R  Co,,  100 
Mich.  297. 

Same — Driver  of  Street  Car  Must  Stop  Same  if  he  Sees  that  a  Col- 
lision is  Inevitable. — AVhere  a  street-car  driver  sees  that  a  vehicle 
is  standing  so  near  the  track  that  if  he  attempts  to  pass  he  cannot 
avoid  striking  it,  it  is  his  duty,  if  able  to  do  so,  to  stop  his  car,  and 
attempt  to  prevent  a  collision.  Laethem  v.  Ft.  Wayne  &  B.  I.  R. 
Co.,  100  Mich.  297. 

Same — Driver  Must  Exercise  Reasonable  Prvdence  to  Avoid 
Injury  Invited  by  Negligence  of  Traveler. — If  a  motorman  in  charge 
of  an  electric  car  sees  a  person  about  to  cross,  or  on  the  track  aheac. 
of  him,  in  a  vehicle  and  unconscious  of  his  peril,  and  can,  by  exer- 
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cising  reasonable  care  and  prudence^  avoid  the  consequences  of  snch 
person^s  negligence,  and  fails  to  do  so,  he  is  guilty  of  wanton  and 
reckless  conduct.  Little  v,  Superior  R.  T.  K.  Co.,  (Wis.)  60  N. 
W.  Rep.  705. 

Same — Same. — If  a  person  in  charge  of  an  electric  street  car, 
after  he  sees,  or  by  the  exercise  of  due  care  mght  have  seen,  that 
a  person  is  approaching  the  track  and  is  apparently  about  to  cross 
in  front  of  the  car,  and  that  his  attempt  to  do  so  will  be  dangerous, 
and  fails  by  the  exercise  of  reasonable  care  in  the  management  of 
the  car  to  avoid  injury,  he  is  guilty  of  negligence,  for  which  the 
company  is  liable.  Lake  Roland  El.  R.  Co.  v,  McKewen,  (Md.) 
31  Atl.  Rep.  797. 

Same — Uompany  Liable,  although  Injured  Person  is  Negligent, 
if  Driver  mighty  with  Care,  have  Avoided  Accident, — Although  a 
person  injured  by  a  street  car  is  negligent,  yet,  if  those  in  charge 
of  the  car  discover  his  negligence  and  can  avoid  its  effect  with  due 
care,  the  company  is  liable.  Cincinnati  St.  R.  Co.  v.  Whitcomb 
(U.  S.  Cir.  Ct.  App.  6  Cir.),  ^^  Fed.  Rep.  915. 

Same — Driver,  when  Proceeding  at  Lawful  Speed,  may  Assume 
that  Person  Standiiig  on  Track  will  Avoid  Lipiry, — The  driver  of  a 
street  car  upon  seeing  a  person  on  the  track  engaged  in  sweeping 
has  the  ri^ht  to  assume  that  such  person  will  step  out  of  the  way, 
and  is  under  no  obligation  to  slacken  his  speed  when  proceeding  at 
a  lawful  rate  until  he  sees  that  such  person  is  in  danger.  Daly  v. 
Detroit  Citizens'  St.  R.  Co.,  (Mich.)  63  N.  W.  73. 

Same — Driver  held  Negligent  under  Circtimstances  Stated. — In 
an  action  to  recover  for  personal  injuries  inflicted  by  a  cable  car, 
it  appeared  that  the  person  injured  was  a  member  of  a  band  which 
was  marching  on  the  street,  that  a  car  was  approaching  from  be- 
hind, and  that  the  injured  person  in  endeavoring  to  overcome  the 
effect  of  a  high  wind  while  near  the  track  leaned  so  far  toward  it 
as  to  be  struck  by  the  car,  and  he  testified  that  he  supposed 
he  would  hear  warning  of  the  approach  of  the  car  in  time  to  escape 
or  that  the  person  in  charge  of  the  car  would  see  his  position  m 
time  to  avoid  injuring  him.  On  behalf  of  the  company,  the  person 
in  charge  of  the  car  testified  that  it  was  going  slowly,  but  a  person 
formerly  in  the  employ  of  the  company  testified  that  the  grip  was 
within  one  notch  of  the  notch  that  would  give  the  greatest  speed, 
at  the  time  the  car  was  within  one-half  its  length  from  the  injured 
person.  It  also  appeared  that  tiie  car  ran  tJiirty-four  feet  after 
striking  the  party  injured,  and  he  testified  that  he  heard  no  signal. 
Held,  that  notwithstanding  the  negligence  of  the  injured  person, 
the  company  was  liable  because  of  the  reckless  disregard,  by  the 
person  in  charge  of  the  car,  of  the  consequences  of  his  negligent 
operation  of  it.  Montgomery  v,  Lansing  City  Electric  K.  Co., 
(Mich.)  61  N.  W.  Rep.  543. 

Ssime— Conductor  is  Bound  to  Know  when  he  Starts  Car  whether 
a  Passenger  is  then  in  Position  of  Danger. — ^A  street-car  conductor 
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has  Dot  discharged  his  whole  duty  to  the  public  when  he  has 
stopped  the  cars  in  his  charge  and  waited,  what  appears  according 
to  nis  schedule,  a  reasonable  time  for  passengers  to  embark,  but  he 
is  bound  to  exercise  the  highest  degree  of  diligence  practicable  in  the 
circumstances  to  protect  passengers  and  prevent  accidents,  and, 
consequently,  is  bound  to  know  when  he  starts  his  car  suddenly 
and  with  full  force  that  no  person  attempting  to  embark  is  at  that 
moment  in  a  position  of  danger.  Cohen  v.  West  Chicago  St.  R. 
Co.,  (U.  S.  Cir.  Ct.  App.  7th  Cir.)  60  Fed.  Rep.  698. 

(2)  Duty  of  Driver  of  Car  when  Approaching  Crossings  [(2)  p.  281] — 
Must  be  Especially  Careful — Attention  to  Other  Matters  no  Excuse 
for  Injury  to  Passer. — The  driver  of  a  street  car  is  bound  to  exer- 
cise the  highest  degree  of  care  to  avoid  injuries,  especially  at  street 
crossings,  and  on  approaching  a  crossing  in  constant  use  must  keep 
a  lookout  ahead,  and  the  fact  that  he  is  giving  attention  to  other 
matters  in  his  line  of  business  will  not  excuse  his  failure  in  that 
respect.    Thoresen  v.  La  Crosse  City  R.  Co.  87  Wis.  597. 

(5)  Duty  of  Travelers  to  Avoid  Collision  [(5)  p.  2^2]— Recklessness  of 
Person  Injured  will  Excuse  Company  unless,  in  Spite  of  Same,  it 
can  Avoid  Collision. — A  person  wno  is  guilty  of  the  want  of  reason- 
able and  ordinary  care  in  attempting  to  cross  the  tracks  of  a  street 
railway  is  not  entitled  to  recover  for  iniuries  received  by  a  car 
unless  the  persons  in  charge  thereof  could  have  avoided  inflicting 
the  injury  by  the  use  of  ordinary  care  after  he  saw,  or  by  the  use 
of  ordinary  care  might  have  seen,  the  danger  in  which  the  person 
injured  had  placed  himself.  Baltimore  Traction  Co.  v.  Appel., 
(Md.)  31.  Atl.  Rep.  964. 

Same — Pedestrian  about  to  Cross  Track  of  Electric  Railway, — 
The  measure  of  duty  of  a  pedestrian  who  crosses  a  public  highway 
traversed  by  surface  cars  propelled  by  electricity  is  to  use  such  pre- 
caution and  care  for  his  safety  as  a  reasonably  prudent  man  would 
use  under  the  circumstances.  If  other  vehicles  threaten  his  safety, 
or  if  his  attention  is  distracted  by  the  apparent  imminence  of 
danger  from  other  sources,  he  must  acj;  with  ordinary  prudence, 
with  reference,  not  to  any  one  source  of  danger,  as  paramount,  but 
with  reference  to  the  group  of  circumstances  that  make  up  the 
situation  by  which  he  is  confronted.  Connelly  v.  Trenton  Pass. 
R.  Co.  Cons.,  (N.  J.)  29  Atl.  Rep.  438. 

Sanne — Travelers  in  Vehicles  Need  Stop  before  Crossing  Tracks 
only  tvhen  Ordinary  Prudence  Requires, — Persons  crossing  street- 
railway  tracks  in  a  vehicle  are  not  obliged  to  stop  before  crossing 
unless  there  is  some  circumstance  which  would  make  it  ordinarily 
prudent  to  do  so.  Cincinnati  St.  R.  Co.  v.  Whitcomb,  (U.  S.  Cir. 
Ct.  App.  6.  Cir.)  66  Fed.  Rep.  915. 

game — Driver  of  Vehicle  not  Bound  to  Await  the  Passing  of  a 
Car  if  by  Reasonable  Care  he  can  Previously  Cross  the  Tracks, — 
A  driver  of  a  wagon  is  not  required  to  stop  and  await  the  passing 
of  an  approaching  car  if  he  discovers  it  on  the  line  at  such  a  dis- 
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tance  as  that,  in  the  exercise  of  reasonable  care  and  prudence,  he 
may  safely  proceed  to  cross  the  tracks.  Patterson  v.  Townsend> 
(Iowa)  59  N.  W.  Rep.  205. 

(7)  Contributory  Negligence — What  Constitutes— Z)nVtn^  on  Track. 
— Merely  driving  upon  a  street-railroad  track  without  observing 
approaching  cars  is  not  of  itself  contributory  negligence,  where  the 
vehicle  when  safely  on  the  track  can  be  seen  by  those  in  charge  of 
cars  going  in  the  same  direction  in  time  to  avoid  injury.  Hicks  v. 
Citizens'  R.  Co.,  (Mo.)  27  S.  W.  Rep.  542. 

Same — Presence  on  Track  at  Place  Other  than  Crossing. — It  is 
not  in  itself  negligence  for  a  person  to  be  upon  a  street-railway 
track  at  a  place  other  than  that  where  pedestrians  usually  cross. 
Mitchell  V,  Tacoma  R.  &  M.  Co.,  9  Wash.  120. 

Same — Application  of  Doctrine. — Where  the  only  issues  are 
whether  the  personal  injuries  complained  of  were  sustained  by  the 
fault  of  the  employes  of  a  street-railway  company,  or  resulted  from 
the  negligence  of  the  driver  of  the  vehicle  which  collided  with  the 
car  and  caused  the  injury,  the  doctrine  of  contributory  negligence 
has  no  application.  Central  Puss.  R.  Co.  v,  Chatterson,  (Ky.)  29 
S.  W.  Rep.  18. 

Same — Same. — Where  a  person  driving  a  wagon  looks  before 
entering  upon  a  street-railway  track,  of  which  he  has  a  view  for 
one  hundred  feet,  and  seeing  no  car,  proceeds  and  is  struck  by  a 
car  which,  owing  to  the  grade  of  a  wet  track,  could  not  be  stopped 
within  a  distance  of  one  hundred  feet  after  the  alarm,  his  presence 
upon  the  track  at  the  time  of  the  injury  is  not  of  itself  negligence. 
Cross  V.  California  St.  Cable  R.  Co.,  102  Cal.  313. 

SsLme—Drivi7ig  toward  Track  on  Down  Grade  and  with  Defec^ 
tively  Equipped  Wagon. — A  street-railway  company  is  not  relieved 
from  liability  for  injuries  to  the  driver  of  a  heavily  loaded  wagon, 
who,  after  breaking  his  lock-chain  at  the  top  of  a  steep  hill,  con- 
tinues to  descend  without  it,  and  in  crossing  the  tracks  of  the  com- 
pany sustains  injuries,  where  it  does  not  appear  that  the  absence 
of  the  chain  was  the  proximate  cause  of  the  injury.  Cross  v, 
California  St.  Cable  R.  Co.,  102  Cal.  313. 

Same — Attempt  to  Cross  Track  with  Loaded  Wagon,  and  Car  in 
Sight, — Although  a  person  approaching  the  tracks  of  a  street  rail- 
way with  a  loaded  wagon  sees  an  approaching  car  at  a  distance  of 
more  than  one  hundred  feet,  it  is  not  negligence  in  itself  for  him 
to  attempt  to  cross.  Cross  v.  California  St.  Cable  R.  Co.,  102  Cal. 
313. 

Same — Driving  Vehicle  at  Unlawful  Speed  may  he  Contributory 
Negligence  Rdieving  Company. — Where  the  evidence  showed  that, 
in  approaching  a  point  at  which  an  injury  occurred,  the  driver  of 
a  wagon  was  engaged  in  the  violation  of  a  city  ordinance  by  driving 
at  a  prohibited  speed,  and  the  circumstances  were  such  that,  if 
this  violation  Tiad  not  occurred,  the  negligence  of  a  street-railway 
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company  would  not  have  produced  the  injury  if  ordinary  diligence 
had  been  observed  by  the  driver,  there  was  no  error  in  granting  a 
nonsuit  in  an  action  for  the  injury  sustained.  McGrath  v.  City  & 
Suburban  R.  Co.,  (Ga.)  20  S.  E.  Rep.  317. 

Same — Error  of  Judgment. — The  sudden  peril  in  which  a  person 
is  placed,  which  will  excuse  error  of  judgment  in  attempting  to 
avoid  accident,  must  be  caused  by  the  act  of  the  companv,  and  not 
a  peril  caused  by  the  attempt  of  the  person  to  escape  from  some 
danger  wholly  unconnected  with  the  company  or  its  doings.  Trow- 
bridge's Admr.  v.  Danville  St.  Car.  Co.,  (Va.)  19  S.  E.  Rep. 
780. 

Same— i^rti'Zwre  of  City  Employe  to  Avoid  Danger. — A  city  em- 
ploy6  engaged  in  sweeping  a  cross-walk  and  who  was  familiar  with 
the  work  and  situation  neglected  to  keep  a  lookout  for  an  approach- 
ing ciir,  and,  when  warned  by  a  policeman,  instead  of  stepping  out- 
side of  the  track,  stepped  into  the  space  between  the  two  tracks 
and  was  struck  by  a  car  proceeding  in  the  opposite  direction. 
Held,  that  he  was  guilty  of  such  contributory  negligence  as  would 
preclude  a  recovery.  Daly  v.  Detroit  Citizens'  St.  R.  Co.,  63  N. 
W.  Rep.  73. 

Same — Failure  to  Stop,  Look,  and  Listen, — The  contention  of  a 
traction  company  that  a  person  injured  did  not  stop,  look,  and 
listen  at  the  right  place  upon  attempting  to  cross  its  tracks  is  of 
no  force  when  there  is  no  evidence  tending  to  show  that  there  was 
any  other  place  where  a  better  view  could  have  been  had  of  the 
tracks  without  driving  on  them.  Downey  v.  Pittsburgh  A.  &  M. 
Traction  Co.,  (Pa.)  28  Atl.  Rep.  1019. 

Same — Same, — The  fact  that  a  person  in  a  wagon  failed  to  see  or 
hear  an  approaching  cable  car  is  of  itself  no  evidence  of  contribu- 
tory negligence,  if  it  appears  that  he  made  every  reasonable  effort 
to  both  look  and  listen  for  the  approach  of  one  before  attempting 
to  cross  the  track.  Cooke  v.  Baltimore  Traction  Co.,  (Md.)  31 
Atl.  Rep.  328.  Distinguisliing  State  v,  Baltimore  &  Ohio  R.  Co., 
73  Md.  374. 

Same — Same, — A  person  about  to  cross  a  street  along  which  cars 
are  propelled  by  electricity,  having  full  appreciation  that  to  do  so 
he  must  act  hastily  or  be  run  down,  is  guilty  of  negligence  per  fie, 
if  he  rushes  upon  the  track  without  listening  or  looking  for  the 
whereabouts  of  a  car  which  he  expects  and  knows  is  rapidly  ap- 
proaching the  place  of  crossing,  llickey  v,  St.  Paul  City  R.  Co., 
(Minn.)  61  N.  W.  Rep.  893.  Disting  it  is  Jii^ig  Wsktson  v.  Railway  Co., 
53  Minn.  551. 

SsLvne—Indiffereyice  of  Person  Injured  to  Sounding  of  Belh — A 
street-railway  company  is  not  liable  where  it  appears  that  the  per- 
son injured  was  driving  in  a  covered  wagon  which  obscured  his 
side  view  along  the  side  of  an  electric  road,  and  suddenly  turned 
across  immediately  in  front  of  an  approaching  car,  which  to  that 
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point  had  repeatedly  sounded  its  bell.  Boerth  v.  West  Side  R.  Co., 
87  Wis.  288. 

Contributory  Negligence  of  Children— i^t^Za  as  to  Children  upon 
Public  Streets. — The  fact  that  a  child  injured  by  a  street-railway 
car  was  at  the  time  playing  on  the  street  does  not  of  itself  consti- 
tute contributory  negligence.  Mitchell  v,  Tacoma  R  &  M.  Co.,  9 
Wash.  120. 

SsLme— Child  not  Required  to  Use  Same  Care  at  Crossings  as  Per- 
sons of  Full  Age, — A  child  six  years  of  age  is  not  as  a  matter  of 
law  chargeable  with  contributory  negligence  in  failing  to  exercise 
the  same  degree  of  care  in  looking  and  listening  for  an  approaching 
street  car  at  a  crossing,  as  is  required  of  persons  of  full  age  and 
capacity.  Wallace  v.  City  &  Suburban  B.  Co.,  (Ore.)  37  Pac.  Rep. 
477. 

Sanrje— iJwZe  as  to,  in  Presence  of  Approaching  Electric  Car, — 
A  child  seven  years  of  age  playing  in  a  public  street  is  not  guilty 
of  contributory  negligence  in  failing  to  take  precaution  for  its 
safety  on  the  sudden  appearance  of  an  electric  car  running  at  a 
high  rate  of  speed,  in  the  absence  of  evidence  that  the  child  was 
familiar  with  the  car  or  was  aware  of  the  danger  from  his  proximity 
to  it.     Riley  v.  Salt  I^ake  R,  T.  Co.,  (Utah)  37  Pac.  Rep.  681. 

Same— -ffwZe  as  to  Intelligent  Child  of  Fourteen  in  Crossing 
Tracks. — A  child  fourteen  years  of  age,  aware  of  the  danger  and 
necessity  of  keeping  a  lookout  for  passing  cars,  who,  while  engaged 
in  play  on  the  public  streets,  dashes  suddenly  across  the  street  in 
the  rear  of  a  passing  car,  without  pausing  to  look  or  observe  a  car 
approaching  upon  the  other  track  in  the  opposite  direction,  is 
guilty  of  such  negligence  as  will  preclude  a  recovery,  although  a 
change  was  made  the  day  previously  in  the  motive  power  of  the  cars 
from  horses  to  electricity.  Thompson  v.  Buffalo  R.  Co.,  (N.  Y.)  39 
N.  E.  Rep.  709. 

Imputed  HegWgBfice— Failure  of  Parent  to  Care  for  Infant  of  Ten- 
der Years. — Where  there  is  nothing  to  prevent  watchfulness  on 
the  part  of  the  mother  of  a  child  twenty  months  old,  and  the 
mother  permits  the  child  to  go  out  of  the  open  door  of  the  house, 
pass  by  her,  and  go  a  distance  of  about  twenty-eight  feet  to  a  street- 
railway  track  and  there,  in  her  full  view,  place  itself  on  the  track 
with  an  approaching  car  in  sight,  there  is  such  contributory  negli- 
gence on  the  part  of  the  mother  as  will  preclude  a  recovery  for  the 
death  of  the  child.  Johnson  v.  Reading  City  Pass.  R.  Co.,  (Pa.) 
28  Atl.  Rep.  1001. 

Same— iS^me. — A  father  whose  means  are  limited  and  who  has 
done  all  that  can  reasonably  be  expected  from  one  in  his  condition, 
will  not  be  debarred  from  a  recovery  for  the  loss  of  the  services  of 
his  child  of  tender  years  in  consequence  of  an  injury  received  by  it 
through  the  neglect  of  a  street-railway  company  simply  because 
he  failed  to  exercise  the  same  degree  of  care  in  protecting  his  child 
as  would  reasonably  be  expected  from  a  parent  having  greater 
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means  at  his  command.    Hedin  v.  City  &  Subarban  B.  Co.^  (Ore.) 
37  Pac.  Rep.  540. 

Same — Sams. — It  is  negligence  on  the  part  of  the  driver  of  a 
carriage  to  turn  suddenly  across  a  car  track  without  assuring  him- 
self by  proper  investigation  that  no  car  is  approaching  from  be- 
hind.   Fritz  V.  Detroit  City  St,  R.  Co.,  (Mich.)  62  N.  W.  Rep,  1007. 

(6;  Actions  Against  Street  Railway  Companies  for  Injury  and  Death  to 
Others  than  PassengerSi  Resulting  from  Negligence — Limitation  of 
Action — New  Jersey  Statute, — The  act  of  March  25,  1881  (P.  L. 
p.  257),  requiring  actions  against  raih-oad  corporations  for  negli- 
gence to  be  brought  within  two  years,  does  not  applv  to  horse  rail- 
roads. North  Hudson  Co.  R.  Co.  v.  Flanagan,  (N.  J.)  30  Atl.  Rep. 
476. 

Same— iVb  Recovery  where  Both  Parties  are  Equally  Gitilly, — 
Where  a  street-railway  company  and  a  person  injured  by  the  neglect 
of  its  employes  are  equally  guilty  of  the  mere  want  of  ordinary 
care  there  can  be  no  recovery  against  the  company.  Little  v, 
Superior  R.  T.  R.  Co.,  (Wis.)  60  N.  W.  Rep.  705. 

SzmB—Fact  of  Injury  to  Youny  Child  Establishes  Negligence  of 
Company. — Where  an  iuiury  to  a  small  child  occurs  upon  a  public 
street  in  daylight  and  there  is  no  evidence  to  show  whether  the 
driver  of  the  car  which  inflicted  the  injury  saw  the  child  or  not,  the 
mere  fact  of  the  accident  is  sufficient  to  establish  negligence.  San 
Antonio  St.  R.  Co.  v.  Mechler,  (Tex.)  30  S.  W.  Rep.  899. 

Same— Pleading— Complaint— -4/fo^a/t07i  of  Neglect. — A  complaint 
for  injuries  sustained  by  reason  of  a  collision  with  a  street  car, 
which  alleges  that  the  company  "carelessly  and  negligently  ran  one 
of  its  cars  along  said  street  at  a  hi^h  rate  of  speed,  negligently  and 
carelessly  omitting  while  approaching  plaintiff  to  give  any  signal,  by 
ringing  the  bell  or  otherwise,  of  the  approach  of  said  car,"  does 
not  allege  neglect  generally,  but  only  m  the  particulars  specified. 
Redford  v.  Spokane  St.  R.  Co.,  9  Wash.  55. 

Same — Allegation  that  Deceased  Minor  was  Unmarried —  When  Un- 
necessary.— In  an  action  to  recover  for  the  death  of  a  child  under  the 
age  of  two  years  by  the  alleged  negligence  of  a  street-railway  com- 
pany, a  petition  which  alleges  the  age  of  the  child  need  not  aver 
that  it  was  unmarried.  Czezewzka  v.  Benton-Bellefontaine  R.  Co., 
121  Mo.  201. 

SsLtne— Present atio7i  of  Question  of  Imputed  Negligence. — The  im- 
putation to  a  wife  of  the  negligence  of  her  husband  is  not  presented 
where  the  declaration  charges  that  hoth  were  driving  in  a  vehicle 
at  the  time  of  an  injury  complained  of,  which  fact  was  assumed  by 
the  instructions,  and  no  attempt  was  made  on  the  trial  to  separate 
the  act  of  one  from  the  other.  Hicks  v.  Citizens'  R.  Co.,  (Mo.)  27 
S.  W.  Rep.  542. 

(9)  Same— Evidence  and  Prooi— Proof  of  Negligent  Speed. — Requi- 
sites.— What  will  constitute  negligent  speed  of  an  electric  street 
railway  car  must  be  shown  by  proof  of  the  standard  rate,  and 
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further  proof  of  a  speed  in  excess  of  that  rate.     Yingst  v.  LebaDOQ 
&  A.  St.  R.  Co.,  (Pa. )  31  Atl.  Rep.  687. 

SsLvn^— Operation  of  Car  at  U^ilawful  Speed  when  Unexplained^  is 
Conclusive. — The  operation  of  street  cars  at  a  rate  of  speed  in  vio- 
lation of  a  statute  or  ordinance  is  evidence  of  negligence  which  is 
conclusive  when  no  explanation  is  given.  Riley  v.  Salt  Lake  R,  T. 
Co.,  (Utah)  37  Pac.  Rep.  681. 

Same — Running  of  Car  for  Unusual  Distance  after  Injury  as 
Evidence  of  Defective  Appliances. — The  fact  that  a  street  car  ran 
an  uiiusual  distiince  after  an  injury  before  it  stopped,  furnishes 
some  evidence  of  defective  appliances,  in  the  absence  of  positive 
evidence  in  that  respect.  Mitchell  v.  Tacoma  R.  &  M.  Co.,  9  Wash. 
120. 

Szme— Disproof  of  Employe's  Examiiiation  in  Chief  on  Cross-- 
examination, — On  examination  of  defendant's  witnesses,  a  question 
for  the  purpose  of  contradicting  a  statement  by  him  in  chief — i.e., 
that  the  car  could  not  have  been  stopped  if  it  liad  been  running  at 
a  legal  rate  of  speed  in  time  to  prevent  the  injury  complained  of — is 
proper.     Riley  v.  Salt  Lake  R.  T.  Co.,  (Utah)  37  Pac.  Rep.  681. 

Same — Proof  by  Employe  on  Car  Inflicting  Injtiryy  Tending  to 
Show  Possibility  of  Stopping  It, — On  cross-examination  it  is 
proper  to  ask  a  person  in  charge  of  aii  electric  car,  which  caused 
the  death  of  a  child  playing  on  the  street,  questions  calculated  to 
show  the  distance  of  the  child  from  the  car  at  the  time  of  a  warning 
shout  by  the  motor  man,  although  the  child  was  not  then  visible  to 
the  witness,  but  who,  when  he  did  see  him,  could  judge  from  his  ex- 
perience the  progress  made  bv  the  car  in  the  interim.  Riley  v. 
Salt  Lake  R.  T.  Co.,  (Utah)  37  Pac.  Rep.  681. 

SsLme— Rebutting  Denial  of  Employe  on  Cross-examination, — 
Where  the  conductor  of  a  street  car  alleged  to  have  caused  an  injury 
complained  of,  denies  on  cross-examination  that  he  made  a  stiite- 
ment  to  the  effect  that  if  he  had  had  his  own  motorman  the  acci- 
dent would  not  have  happened,  witnesses  may  be  introduced  in  re- 
buttal to  prove  the  fact  of  the  statement  for  the  purpose  of  show- 
ing the  inconsistency  of  the  evidence  in  chief.  McCIellan  v.  Ft. 
Wayne  &  B.  I.  R.  Co.,  (Mich.)  62  K  W.  Rep.  1025. 

SsLme— Admissibility  of  Evidence  Co7icerning — Cause  of  Fright  of 
IIorae.—Aw  an  action  for  personal  injuries  alleged  to  Iwive  been  sus- 
tained by  a  person  driving  a  horse  because  of  the  negligence  of  a 
street-railway  employ^  if  it  is  open  to  question  at  what  the  horse  be- 
came frightened,  witness,  after  stating  the  facts,  may  testify  he  was 
pretty  certain  the  animal  took  fright  at  a  particular  object.  Atlan- 
tic Coris.  St.  R.  Co.  V,  Beauchamp,  (Ga.)  19  S.  E.  Rep.  24. 

Same— Pr^o/  of  Custom  of  Pedestrians  Crossing  Street — Admissi- 
bility.— On  the  trial  of  an  action  against  a  street-railway  company 
for  damages  to  the  plaintiif  occasioned  by  ne.2:ligent  injury  to 
his  wife,  sustained  in  consequence  of  running  a  dummy  against  her 
while  she  was  endeavoring  to  cross  a  street  in  front  of  a  train,  it  is 
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not  competent  to  prove  what  was  the  usual  custom  of  pedestrians 
when  they  undertook  to  cross  a  street  along  which  cars  drawn  by 
dummies  were  passing.  Metropolitan  St.  K.  Co.  v.  Johnson,  (Ga.) 
18  S.  E.  Rep.  816. 

Same— ^5  to  Plaintiff^s  Failure  to  Cross  Track  to  Avoid  Obstruc- 
(ion, — The  admission  of  evidence  of  a  custom  for  wagons  to  keep 
to  the  right  of  a  travelled  street  is  not  reversible  error,  if  the  court 
leaves  it  to  the  jury  to  say  whether  under  the  circumstances  it  was 
the  duty  of  the  person  injured  to  cross  the  track  with  his  vehicle  to 
the  other  side  of  the  street  to  escape  an  obstruction,  or  whether  he 
was  justified  in  remaining  as  near  to  the  right  of  the  street  as  possi- 
ble, as  showing  the  reason  for  his  failure  to  cross.  Cincinnati  St. 
R.  Co.  V.  Whitcomb,  (U.  S.  Cir.  Ct.  App.  6  Cir.)  66  Fed.  Rep.  915. 

Ssime —Supposition  of  Person  Injured  that  Car  tcould  be  Stopped 
— Admissibility. — Where  the  person  injured  had  testified  that 
there  was  nothing  to  hinder  tlie  motorman  from  seeing  him,  and 
that  there  was  nothing  between  the  motorman  and  the  witness  and 
the  cart  in  which  he  was  driving,  there  was  no  error  in  allowing 
him  to  state  that  he  tliought  or  supposed  the  motorman  would 
stop  the  car;  since  this  testimony  would  illustrate  and  explain  the 
conduct  of  the  witness  in  managing  his  horse  upon  the  occasion 
under  investigation.  Atlantic  Gonsol.  St.  R.  Co.  v.  Besiuchamp, 
93  Ga.  6. 

Same — Proper  Position  of  Person  Operating  Car — Proof  of — In 
an  action  against  a  street-railway  company  for  personal  injuries,  a 
person  whose  former  employment  has  been  that  of  a  car  driver  may 
testify  as  to  the  position  a  driver  should  assume  in  openiting  a  car. 
Czezewzka  v.  Ben  ton-Belief  on  tjiine  R.  Co.,  121  Mo.  201. 

Same — Evidence  as  to  Causes  Diverting  Driver's  Attention — Ad- 
missibility. — On  cross-examination  of  the  driver  of  a  street  car, 
which  it  was  alleged  caused  an  injury  complained  of,  for  the  pur- 
pose of  showing  that  his  attention  was  liable  to  be  diverted  to  the 
fare  box  in  the  car,  it  was  held  competent  to  show  that  his  duty 
required  him  to  turn  so  as  to  face  the  car,  although  his  position  at 
the  time  of  the  injury  could  not  be  shown  with  certainty.  McCoy 
v.  Milwaukee  S.  R.  Co.,  88  Wis.  56. 

Same — Expert  Testimoiiy  as  to  Effect  of  Injury  under  Certain 
ro«^/i7/o«5.— Where  plaintiff  claimed  that  his  elbow  was  crushed  by 
the  wheels  of  a  street  car,  expert  testimony  as  to  what  the  effect 
would  have  been  had  the  wheels  actually  passed  over  his  arm  was 
properly  excluded  as  irrelevant.  McCoy  v,  Milwaukee  S.  R.  Co., 
SS  Wis.  56. 

Same — Extent  of  Injury — Proof  of — In  an  action  for  injuries 
caused  by  being  struck  by  a  cable  car,  it  was  held  that  where  a 
declaration  alleged  that  a  blow  and  collision,  resulting  from  a  car 
striking  the  plaintiff,  seriously  wounded,  hurt,  and  crippled  him, 
and  that  the  injuries  inflicted  upon  him  were  permanent  and  last- 
ing and  each  and  all  incurable,  evidence  that  comsumption  ensued 


268  ^  STREET  RAILWAYS  LTnI's!) 

InjuriM  bj^Infltraotiont    Abstracts  of  Recent  Decisions 

from  the  injuries  was  held  properly  admissible.  Montgomery  v, 
Lansing  City  Electric  B.  Co.,  (Mich.)  61  N.  W.  Bep.  543.  Follow- 
ing  Johnson  v,  McKee,  27  Mich.  471. 

Same — Facts  Stated  Held  to  Warrant  Verdict  of  Negligetice, — The 
testimony  on  behalf  of  the  plaintiff  was  that  the  decedent  was  at 
the  licad  of  a  colt  attached  to  a  cart,  when  an  approaching  car  was 
from  100  to  125  feet  distant.  For  the  defendant  a  witness  testified 
that  he  saw  the  deceased  at  the  coitus  head,  about  20  to  25  feet  in 
front  of  the  car,  and  it  was  held  that  the  testimony  justified  the 

i'ury  in  finding  negligence  on  the  part  of  defendant.     McClellan  v, 
^t.  Wayne  &B.  I.  B.  Co.,  (Mich.)  62  N.  W.  Bep.  1025. 

Same — Compa7iy  not  Proven  Negligent  under  Facts  Stated. — 
There  is  not  sufficient  to  charge  a  street-railway  company  with 
liability  for  the  death  of  a  little  girl  seven  and  a  half  years  old, 
where  the  only  witness  of  the  occurrence  testified  that  at  the  time 
the  child  was  struck  the  night  was  dark  ;  that  persons  could  not  be 
plainly  seen;  that  the  car  was  visible  by  its  lights  only;  that  as  it 
approached  the  child  started  to  run  in  front  of  it  diagonally;  that 
the  driver  called  out  to  her  and  that  she  answered  and  was  knocked 
down  and  injured,  where  the  circumstances  show  that  the  driver 
was  paying  attention  to  his  business  and  using  his  judgment  in  the 
manner  the  situation  seemed  to  require.  Flanagan  r.  People's 
Pass.  B.  Co.,  163  Pa.  St.  102. 

Same — Material  Variance  between  Pleading  and  Proof — Ohio  Statute, — 
A  petition  cliarged  that  after  the  first  collision  the  backing  of  the 
street  car  which  infiicted  the  injury  complained  of  was  negligent, 
and  that  the  moving  forward  again  of  the  car,  and  the  second  col- 
lision, was  negligent,  and  ascribed  the  injury  to  the  second  collision  ; 
plaintiff's  evidence  tended  to  show  that  the  injury  was  caused  by 
the  second  collision,  while  the  evidence  adduced  on  behalf  of  de- 
fendant was  to  the  effect  that  the  in^'ury  was  due  to  the  backing 
alone.  Held,  that  the  variance  was  immaterial  within  Bev.  Stat. 
Ohio,  §§  5294-5296,  which  provide  that  no  variance  shall  be  deemed 
material  unless  it  actually  misle^^ds  the  adverse  party  to  his  pre- 
judice. Cincinnati  St.  R  Co.  v,  Whitcomb,  (U.  S.  Cir.  Ct.  App.  6 
Cir.)  66  Fed.  Bep.  915. 

(10)  Same— Instructions — Must  Present  Tlieory  of  Case  of  Both 
Parties,— In  an  action  against  a  street-railway  company  for  personal 
injuries  alleged  to  have  been  sustained  by  the  negligence  of  the 
company,  it  is  reversible  error  for  the  court  to  instruct  the  jury  on 
the  theory  of  the  case  made  by  the  company  and  to  fail  to  fairly 
present  to  the  jury  the  plaintiff's  case  as  made  by  his  testimony. 
Cohen  v.  West  Chicago  St.  B.  Co.,  (U.  S.  Cir.  Ct.  App.  7th  Cir.)  60 
Fed.  Bep.  698. 

Same — Technical  Inaccuracy  fiot  Fatal  where  Same  Matter  Is  Else- 
wliere  Correctly  Gliarged, — An  instruction  as  to  the  negligence  of 
a  street-car  company  charged  in  the  declaration,  which  is  technically 
incorrect,  is  insufficient  to  warrant  a  reversal  where  the  jury  are  not 
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thereby  misled  and  the  court  in  another  part  of  the  charge  has  in- 
structed the  jury  correctly  as  to  the  same  matter.  Central  fi.  Go. 
V.  Serfass,  (111.)   39  N,  E.  Rep.  119. 

Same — Failure  to  Define  Duty  of  Person  Injured. — An  instruc- 
tion which  defines  the  duties  of  a  street-railwaj  company  but  fails 
to  inform  the  jury  as  to  the  duty  of  the  person  injured  is  erroneous. 
Mitchell  V,  Tacoma  R  &  M.  Co.,  9  Wash.  120. 

Same — Duty  of  Motorneer — Fright  of  Horses. — An  instruction 
that  if  the  motorman  in  charge  of  a  street  car  could,  in  the  exer- 
cise of  reasonable  care,  have  seen  the  plaintiff  in  time  to  have 
checked  his  car  after  plaintiff's  horse  sprang  upon  the  track,  and 
before  the  car  collided  with  the  horse,  and  if  plaintiff  was  not 
guilty  of  negligence  which  contributed  to  his  injury,  then  the  de- 
fendant would  be  liable,  is  proper  where  it  is  qualified  by  another 
instruction  that  if  the  injury  resulted  from  the  sudden  fright  of 
plaintiff's  horse,  by  reason  of  which  said  horse  sprang  in  front  of 
tlje  moving  car,  and  if  the  motorman,  in  the  exercise  of  reasonable 
care,  could  not  have  checked  the  car  in  time  to  have  prevented  the 
collision,  the  defendant  would  not  be  liable,  and  where  these  alter- 
natives present  the  only  disputed  propositions  of  fact  involved. 
Omaha  St.  R.  Co.  v.  Duvall,  40  Neb.  29. 

Same — Misleading — Right  of  ''All  Persons  to  Pass  Along  the 
Street'* — An  instruction  that"  all  persons  have  a  right  to  be  on  and 
pass  along  the  street,  and  one  is  not  a  trespasser  because  he  hap- 
pens to  be  on  the  line  or  track  of  the  street  car,'^  is  improper  and 
misleading  where  it  appeared  by  the  testimony  of  the  plaintiff,  a 
child  of  eight  years  of  age,  that  she  was  playing  in  the  street  and 
ran  and  stopped  to  look  after  another  child  with  whom  she  was 
playing  just  before  the  injury,  and  the  evidence  on  behalf  of  the 
company  was  to  the  effect  that  the  plaintiff  unexpectedlv  jumped  in 
front  of  the  car.     Mitchell  v.  Tacoma  R.  &  M.  Co.,  9  Wash.  120. 

Same— ^^  to  Nature  of  the  ''ParainounV*  Right  of  Way  of  Street 
Railways. — It  is  not  error  to  refuse  to  specifically  instruct  the  jury 
that  street-railway  cars  have  a  paramount  right  of  way  if  the  court 
substantially  instructs  them  correctly  as  to  the  law  in  this  respect, 
but  fails  to  use  the  word  paramount  because  of  its  probability  of 
misleading  them.  Cincinnati  St.  R.  Co.  v.  Whitcomb,  (U.  S.  Cir. 
Ct.  App.  6  Cir.)  66  Fed.  Rep.  915. 

Same— ^^  to  Duty  of  Company  Respecting  Childre?i. — In  an 
action  for  an  injury  to  a  child  of  tender  years,  it  is  erroneous  to 
instruct  the  jury  that  the  child  was  not  chargeable  with  the  same 
care  as  adults;  but  that  the  street-car  company  was  chargeable  with 
a  greater  degree  of  care  towards  children,  and  that  what  might  be 
neglect  concerning  a  grown  person  might  not  be  neglect  as  to  such 
a  child,  is  erroneous  because  ignoring  the  question  of  contributory 
neglect  of  the  child,  of  which  there  was  evidence.  Mitchell  v. 
Tacoma  R.  &  M.  Co.,  9  Wash.  120. 

Ss^me— Erroneous  Instruction  as  to  Negligence  of  Young  Child. — 
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The  fact  that  a  child  of  tender  years  had  some  knowledge  of  street 
cars,  and  that  cars  frequently  passed  upon  the  street  where  she  was 
injured,  will  not  warrant  an  instruction  that  the  child  was  guilty  of 
contributory  negligence  if  she  attempted  to  cross  the  street  without 
looking  out  for  approaching  cars.  Mitchell  v.  Tacoma  K.  &  M. 
Co.,  9  Wash.  120. 

Same— ^5  to  Eight  of  Company  to  Use  Electricity  as  Motive 
Power, — Where  a  declaration  sets  out  that  the  defendant  is  a  cor- 
poration using  the  streets  of  a  city  and  propelling  its  cars  by  elec- 
tric appliances,  and  that  it  inflicted  personal  injuries,  etc.,  an  in- 
struction which  raises  the  question  of  the  company's  right  to  use 
electricity  is  properly  refused  where  the  evidence  does  not  suggest 
that  the  injury  was  caused  by  such  use  rather  than  by  some  other 
motive  power.  Trowbridge's  Admr.  v,  Danville  St.  Car  Co.,  (Va.) 
19  S.  E.  Rep.  780. 

Same— -:1.^  to  Requisite  Degree  of  Care  in  Operating  Electric 
Car.— It  is  competent  for  the  court  to  instruct  the  jury  that  the 
movement  of  an  electric  street  car  requires  more  care  than  in  driv- 
ing a  wagon,  where  it  likewise  informs  them  that  a  proper  degree 
of  care  is  required  considering  the  possibility  of  danger  from  its 
operation.  Cincinnati  St.  E.  Co.  v,  Whitcomb,  (U.  S.  Cir.  Ct.  App. 
6  Cir.)  66  Fed.  Rep.  915. 

Same—  Violation  of  Ordinayice  Regulating  Speed. — As  applied  to 
the  liability  of  street-railway  companies  whose  cars  are  propelled 
by  means  of  electricity,  the  court  properly  instructed  the  jury  that 
"  The  violation  of  any  stjitutory  or  valid  municipal  regulation  es- 
tablished for  the  purpose  of  protecting  persons  or  property  from 
injury  is  of  itself  sufficient  to  prove  such  a  breach  of  duty  as  will 
sustain  a  private  action  for  negligence,  if  the  other  elements  of 
actionable  negligence  concur.  Thus  the  violation  of  the  statutes 
or  ordinances  regulating  the  speed  of  vehicles,  horses,  or  trains,  or 
street  cars  is  such  a  breach  of  duty  as  may  be  made  the  foundation 
of  an  action  by  any  person  belonging  to  the  class  intended  to  be 
protected  by  such  regulation,  provided  he  is  specially  injured  there- 
by." Omaha  St.  R.  Co.  v,  Duvall,  40  Neb.  29;  citing  Omaha  St. 
R.  Co.  V.  Craig,  39  Neb.  601,  58  Am.  &  Eng.  R.  Cas.  208;  Lincoln 
Rapid  Transit  Co.  v.  Nichols,  37  Neb.  332,  56  Am.  &  Eng.  R.  Cas. 
584. 

Same— ^^  to  Contributory  Negligence, — Where  there  is  evidence 
from  which  the  jury  might  infer  that  persons  in  charsre  of  a  street 
•  car  by  the  exercise  of  reasonable  care  might  have  avoided  causing 
the  injury  complained  of,  an  instruction  which  informs  the  jury 
that  the  uncontradicted  evidence  shows  that  the  injured  person 
was  guilty  of  contributory  negligence  and  directs  them  to  find  for 
the  company  is  properly  refused.  North  Baltimore  Pass.  R.  Co.  v. 
Arnreich,  78  Md.  589. 

SsLme-'As8Ufnptio7i  of  Court  as  to  Fact  of  Contributory  Negli^ 
pence. — A  court  cannot  assame  that  a  person  might  have  boarded 
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either  of  two  trailer  cars  attached  to  the  grip  car  iustead  of  passing 
by  them  and  attempting  to  board  the  grip  car  in  the  absence  of  any 
evidence  that  the  trailers  could  have  been  boarded  from  the  side  on 
which  persons  approached  the  train,  since  if  there  was  contributory 
negligence  in  that  respect  the  burden  of  showing  it  was  on  the 
company.  Cohen  v.  West  Chicago  St.  K.  Co.,  (U.  S.  Cir.  Ct.  App. 
7Cir.)  GOFed.  Kep.  698 

S^me— Assumption  of  Court  Based  upon  Evidence  Stated. — 
Where  there  was  no  express  testimony  that  the  vicinity  of  a  killing 
by  an  electric  car  was  thickly  settled,  but  there  were  numerous 
statements  as  to  different  buildings  and  dwellings  situated  on  differ- 
ent sides  of  the  street  where  the  killing  occurred,  the  assumption  of 
the  court  in  instructing  the  jury  that  the  locality  was  a  thickly 
settled  portion  of  the  city  was  held  not  to  have  had  such  a  tendency 
to  mislead  them  as  to  require  a  reversal  on  that  account.  Rilcv  r. 
Salt  Lake  R.  T.  Co.,  (Utah)  37  Pac.  Rep.  681. 

S^m^— Qualification  of  Instructions  Ai>ked  Ctmcerning  Iiif/f/i//(/ 
of  Gong. — In  an  action  agjiinst  a  street-railway  company  for  jxr- 
sonal  injuries  sustained  by  a  collision  between  a  cahle  car  Miitl  i 
wagon  in  which  plaintiff  was  driving,  defendant  requested  the 
court  to  instruct  the  jury  that  if  "they  believe  that  the  plaintiff 
stopped  when  both  vehicles  were  very  close  to  the  intersection  of 
the  two  tracks,  and  that  the  train  proceeded  with  the  plaintiff's 
horse  in  a  position  of  safety,  and  that  the  horse  then  became  un- 
manageable from  having  been  scared  by  the  ringing  of  the  gong  or 
other  cause,  and  jumped  in  front  of  the  cable  train  before  it  could 
bo  stopped,  this  is  not  evidence  of  negligence,"  and  it  was  held  that 
there  was  no  error  in  qualifying  the  instruction  by  inviting  the  at- 
tention of  the  jury  to  the  existing  conditions  disclosed  by  the  evi- 
dence, and  leaving  them  to  determine  whether  the  conduct  of 
the  defendant's  servants  was  careless  or  not.  Philadelphia  Trac- 
tion Co.  V.  Lightcap,  (XJ.  S.  Cir.  Ct.  App.  3  Cir.)  61  Fed.  Rep. 
762. 

In  this  case  the  qualifylDg  iDstruction  given  by  the  court  was  as  follows: 
''If  you  find  *  *  '"  that  the  horse  was  in  a  state  of  excitement  and  alarm, 
and  the  ringing  of  the  bell  was  done  violently  and  so  near  to  it  as  to  pro- 
duce greater  alarm  and  to  bring  about  the  accident,  that  might  be  negli- 
gence. *  *  *  If  from  the  facts  there  is  any  reason  to  say  that  in  the  act  of 
ringing  the  bell,  which  ordinarily  is  a  duty  to  give  notice,  there  was  any 
negligence,  that  is,  in  the  manner,  at  the  time,  and  under  the  circum- 
stances of  the  ringing  is  for  you  to  determine,"  and  the  appellate  court  held 
that  the  word  ^Wiolently''  was  not  prejudicial  to  the  defendant,  because 
used  in  a  comparative  sense  with  reference  to  the  circumstances. 

In  the  trial  court,  on  motion  for  a  new  trial,  the  court,  after  distinguish- 
ing Steiner  «.  Traction  Co.,  134  Pa.  St.  199,  said  (60  Fed.  Rep.  216) :  *•  That 
eminent  tribunal,  apparently  implying  that  its  conclusion  might  have  been 
different  if  the  cause  of  the  catastrophe  in  that  case  had  been  a  steam 
whistle  instead  of  a  gong,  said:  *  There  is  no  analogy  between  this  case 
and  the  use  of  a  steam  whistle,  wantonly  blown  in  a  crowded  place.    The 
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steam  whistle  naturally  tends  to  alarm  horses.  The  traction  bell  does  not.' 
My  observation  does  not  enable  me  to  concur  in  this  statement.  My  im- 
pression is  that  the  traction  bell  does  tend  to  alarm  many  horses,  and  that 
the  difference  in  this  respect  between  it  and  a  steam  whistle  is  only  one  of 
degree.  Indeed,  if  some  of  the  evidence  in  this  case  is  believed,  there  can 
be  no  doubt  that  the  plaintiff's  horse  was  very  greatly  alarmed  by  the  ring- 
ing of  such  a  gong.  And  it  may  be  added  that,  if  the  gripman  saw  the 
indications  of  fright  which  some  of  the  witnesses  testified  that  this  horse 
exhibited  even  before  the  gong  was  rung,  it  must  have  been  apparent  to 
him  that  this  particular  horse  was  likely  to  be  further  alarmed  by  the  noise 
of  the  bell,  no  matter  what  its  effect  might  or  might  not  be  as  to  horses  in 
general.  I  have  discussed  this  subject  at  more  length  than  I  would  other- 
wise have  felt  it  necessary  to  do,  because  of  the  earnestness  and  ability 
with  which  counsel  for  the  defendant  has  urged  upon  my  attention  the 
opinion  of  the  supreme  court  of  Pennsylvania,  to  which  I  have  particularly 
referred.  Since  the  foregoing  was  written  the  judgment  of  that  court  in 
the  case  of  Lott  o.  Railroad  Co.  [28  Atl.  Rep.  299]  has  come  to  my  attention; 
and  as  the  opinion  touches  several  matters  which  I  have  considered,  and  is 
not  yet  officially  reported,  I  quote  it  in  full,  but  without  further  comment: 
*In  view  of  the  testimony,  it  was  clearly  the  duty  of  the  learned  trial 
judge  to  submit  the  case  to  the  jury;  and  he  did  so  in  a  clear,  concise,  and 
impartial  charge,  of  which  the  defendant  company  has  no  just  reason  to 
complain.  To  have  instructed  the  jury  as  requested  in  either  of  the  de- 
fendant's points  recited  in  the  first  four  specifications  would  have  been 
plain  error.  Instead  of  showing  'Uhat  there  was  unnecessary  or  wanton 
sounding  of  the  whistle,"  etc.,  the  testimony  tended  to  prove  quite  the 
contrary.  The  defendant  company's  right  to  use  Eensineton  avenue  was 
not  exclusive.  It  was  in  common  with  the  public.  And,  wherever  such 
common  user  of  a  highway  exists,  it  is  the  duty  of  railway  companies  to 
exercise  such  watchful  care  as  will  prevent,  as  far  as  possible,  accidents  or 
injuries  to  persons  and  property.  In  such  circumstances,  a  greater  degree 
of  care  on  the  part  of  the  railway  company,  as  well  as  the  public,  is  re- 
quired. The  degree  of  care  to  be  exercised  must  necessarily  vary  with  the 
circumstances  of  each  case.     Gilmore  o.  Railway  Co.,  168  Pa.  St.  81." 

SwnxB— Particular  Instruction  Sustained, — An  instraction  in  an 
action  to  recover  for  personal  injuries  sustained  by  a  collision  be- 
tween a  street  car  and  a  carriage  which  informs  the  jury  that  if  the 
injury  was  caused  by  the  failure  of  the  company,  its  agents,  or  em- 
ployes, to  use  ordinary  care  to  prevent  it,  and  not  by  the  con- 
tributory negligence  of  the  person  injured  or  the  driver  of  the 
carriage,  they  should  find  for  the  company;  and  that  if  the  com- 
pany's agents  or  employes  in  charge  of  the  car  were  negligent  in 
its  management  at  the  time  of  the  collision,  yet  if  the  plaintiff  or 
the  driver  was  also  negligent,  and  the  plaintiff  would  not  have  been 
injured  but  for  this  ne^fligence,  the  law  is  for  the  defendant  unless 
such  agents  or  employes,  by  the  exercise  of  ordinary  care,  might 
have  discovered  the  danger  and  avoided  the  injury,  is  neither  con- 
fusing nor  misleading.  Central  Pass.  B.  Co.  v.  Chatterson,  (Ky.) 
29  S.  W.  Rep.  18. 

Same— iSrtrwe. — An  instruction  that  "to  some  extent  it  is  un- 
doubtedly true  that  a  motorman  would  have  the  right  to  assume 
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\5iaL  d  person  who  was  in  a  position  of  danger  would  withdraw  from 
it,  that  he  would  hear  the  gong  as  sounded  and  would  take  some 
other  position,"  is  a  correct  exposition  of  the  law  where  the  extent 
to  which  the  motorman  would  have  the  right  to  such  an  assumption 
is  left  to  the  jury,  and  they  are  further  instructed  that  "if  the 
motorman,  had  he  been  careful  himself,  should  have  seen  that 
there  was  an  appearance  of  danger,  it  was  then  his  duty  to  stop  the 
car  as  speedily  as  possible,  and  if  he  did  not  stop  the  car  as  speedily 
as  possible,  and  because  of  his  failure  to  stop  it,  the  plaintiff  was 
injured,  while  the  plaintiff  himself  was  in  the  exercise  of  due  care, 
plaintiff  is  entitled  to  a  verdict/*  Doyle  v.  West  End  St.  K.  Co., 
161  Mass.  533. 

S&me— Misleading  Instructiotis. — Evidence  tending  to  show  acts 
of  negligence  on  the  part  of  a  street  railway-company  not  declared 
upon  is  admissible  as  a  part  of  the  res  gestcB  of  the  occurrence 
under  investigation,  to  explain  the  conduct  of  the  parties  engaged 
in  it,  and  when  admitted,  the  court  should  charge  the  jury  that  any 
negligence  sho^n  by  this  evidence  ciinnot  be  considered  as  a  direct 
and  substantive  basis  of  recovery;  but  it  might  be  misleading  to 
instruct  them,  in  general  terms,  that  they  would  "  have  no  right  to 
find  anything  against  defendant  because  of  the  same.  Atlanta 
St.  K.  Co.  V.  Walker,  (Ga.)  21  S.  E.  Eep.  48. 

S^tt\B—Erroneo\is  Instruction  as  to  Reckless  Crossing  of  Tracks. 
— An  instruction  that  a  person  may  foolishly,  carelessly,  and 
recklessly  get  upon  a  street-railway  track  and  yet  recover  damages 
unless  the  company  was  without  fault  in  running  the  car  against 
him,  is  erroneous.     Bedford  v.  Spokane  St.  R.  Co.,  9  Wash.  55. 

SgjnB^Necessity  for  Propounding  Questions  for  Special  Verdict, 
Calling  for  Facts  upon  ivhich  Verdict  is  Based. — Where  the 
neglect  of  a  street-car  company  as  the  proximate  cause  of  an  injury 
is  submitted  for  a  special  verdict,  the  court  need  not  submit  to  the 
jury  questions  which  call  upon  them  to  state  the.  evidentiary  facts 
from  which  they  draw  their  conclusion.  McCoy  v.  Milwaukee  S. 
R.  Co.,  88  Wis.  55. 

(8)  Same— Province  of  4ury, ^Negligence  and  Contributory  Negli- 
gence,— Where  different  minds  may  reasonably  draw  different  in- 
ferences from  the  same  facts  and  circumstances  respecting  the  cause 
of  an  injury  inflicted  by  a  street  railway,  and  as  to  whether  such 
facts  and  circumstances  constitute  negligence  or  contributory  negli- 
gence, the  determination  of  the  question  is  for  the  jury.  Omaha 
St.  R.  Co.  V.  Lochneisen,  40  Neb.  37. 

Instances. — The  question  of  proper  care  by  the  driver  of  a  wagon 
in  crossing  a  track  in  front  of  an  approaching  electric  car,  first  seen 
300  feet  from  a  crossing,  is  for  the  jury,  as  is  likewise  the  question 
of  negligence  of  a  motorman  in  charge  of  a  car  on  a  down  grade  on 
a  slippery  track  in  operating  the  brakes.  Patterson  v.  Townsend, 
(Iowa)  59  N.  W.  Rep.  205. 
Plaintiff,  with  a  team  of  horses  and  wagon  and  load  of  hay,  upoa 
1  (N.  s.)  A.  &  E.  R.  Cas.— 18 
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which  he  was  riding,  attempted  to  and  did  drive  across  the  defend- 
ant's track,  and  in  so  doing,  because  of  the  rails  of  the  track  being 
above  the  surface  of  said  street  outside  the  rails  not  to  exceed  three 
inches,  the  wheels  of  his  wagon  caught  upon  the  outer  side  of  one 
of  tiie  rails  of  the  defendant's  street-railway  track,  and  slid  along 
the  same  for  some  distance,  turning  plaintiff's  wagon  nearly  at  right 
angles  with  the  street,  and  beciiuse  thereof  plaintiff's  wagon  became 
unbalanced,  and  tipped  over,  throwing  plaintiff  upon  the  whipple- 
trees  behind  his  horses  and  in  front  of  his  wagon,  and,  plaintiff's 
horses  being  thus  frightened,  ran  away,  and  he  was  thereby  seri- 
ously injured.  Held,  that  the  question  of  defendant's  negligence 
was  properly  submitted  to  the  jury.  Baumgartner  v.  City  of  Man- 
kato,  (Minn.)  C2  N.  W.  Kep.  127. 

Evidence  that  a  boy,  ten  years  of  age,  when  in  company  with  a 
younger  brother  and  a  sister,  while  waiting  for  the  passage  of  a  train 
which  separated  him  from  his  sister,  moved  back  to  remove  his 
brother  from  possible  danger  and  stepped  on  an  ash  pile  negligently 
left  on  one  side  of  the  track  by  the  company  andjost  his  life  by 
slipping  under  the  train,  is  sufficient  to  justify  a  submisision  to  the 
jury  of  the  question  of  negligence  of  the  company  and  tjjc  exercise 
of  due  care  on  the  part  of  deceased.  Chicago  &  A.  K.  Co.  v,  ^Nelson, 
153  111.  89. 

Evidence  that  the  gripman  of  a  cable  car  did  not  keep  such  a 
lookout  as  the  circumstances  demanded,  nor  give  warning  of  its  ap- 
proach, and  that  at  the  discovery  of  a  child  of  tender  years  on  the 
track  on  or  near  a  crossing,  the  car  might  have  been  stopped  sooner 
had  the  brakes  been  in  proper  condition,  is  sufficient  to  justify  the 
submission  of  the  question  of  neglect  and  contributory  negligence 
to  the  jury.     Mitchell  v,  Tacoma  R.  &  M.  Co.,  9  Wash.  120. 

Plaintiff,  a  milk  dealer,  had  stopped  his  sleigh  close  to  the  track 
of  a  street-car  company  for  the  purpose  of  transferring  a  can  of 
milk  to  another  sleigh  standing  alongside  and  as  close  to  the  curb 
as  it  could  get  because  of  a  snow  drift.  While  in  the  act  of  trans- 
ferring the  milk,  plaintiff  saw  the  car  coming,  completed  the  trans- 
fer and  reached  for  his  lines,  but  before  he  could  get  out  of  the 
way  the  sleigh  was  struck  and  he  sustained  the  injury  complained 
of.  Held,  that  whether  plaintiff  could  have  got  out  of  tlie  way 
before  the  collision  occurred  or  whether  it  took  place  because  of  the 
failure  of  the  driver  of  the  car  to  stop  it  were  questions  for  the 
jury.     I/aethem  v.  Ft.  Wayne  &  B.  I.  R.  Co.,  100  Mich.  297. 

Same— Same — Negligence  of  Company — Instances. — In  an  action 
for  death  by  a  collision  between  a  vehicle  and  a  street  car,  in  which 
there  was  evidence  that  the  deceased  was  guilty  of  some  negligence 
and  that  the  driver  of  the  car  which  collided  was  looking  away  from 
the  scene  of  the  injury,  the  evidence  conflict  as  to  the  position  of 
the  vehicle  and  the  car  at  the  time,  and  the  plaintiff  was  held  en- 
titled to  have  the  case  submitted  to  the  jury.  Thoresen  v,  LaCrosse 
i\  R.  Co.,  87  Wis.  697. 
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Where  the  evidence  on  the  part  of  plaintiff,  a  deaf  woman  77 
years  of  age,  was  thiit  she  looked  for  a  car  before  crossing  the  track, 
and  seeing  none  and  liearing  no  signal  she  attempted  to  cross  and 
was  struck  by  a  car,  and  otlier  witnesses  testified  in  her  behalf  that 
no  bell  WHS  rung,  but  it  was  shown  on  behalf  of  the  company  that 
the  bell  was  rung,  thjit  the  street  was  so  wide  that  a  car  could  be 
seen  for  a  long  distance,  and  that  plaintiff  never  crossed  the  track, 
but  walked  into  the  side  of  the  car  which  inflicted  the  injury,  the 
court  properly  refused  to  withdraw  the  case  from  the  jury.  Central 
R.  Co.  of  Baltimore  v.  Coleman,  (Md.)  30  Atl.  Rep.  918. 

Where  the  evidence  shows  that  an  electric  car  was  either  running 
at  an  extraordinary  rate  of  speed,  thus  requiring  a  much  greater 
space  to  stop  it  in  tiian  usual,  or  else  that  no  effort  was  made  to  stop 
it,  as  there  should  have  been,  the  question  of  the  negligence  of  the 
person  in  charge  of  the  car  in  running  down  a  child  of  tender  years 
IS  for  the  jury.  Riley  v.  Salt  Luke  R.  T.  Co.,  (Utah)  37  Pac.  Rep. 
681. 

Where  there  is  a  substantial  conflict  as  to  the  rate  of  speed  of  an 
electric  car,  the  giving  of  proper  signals  as  to  what  occurred  at  the 
time  of  the  killing  complained  of  and  the  ability  of  the  motonnan 
to  avoid  collision  with  the  deceased,  a  child  of  tender  years,  the 
question  of  negligence  of  the  persons  in  charge  of  the  car  is  for  the 
jury.     Riley  r.  Salt  Lake  R.  T.  Co.,  (Utah)  37  Pac.  Rep.  G81. 

When  a  child  of  tender  years  is  killed  at  a  street  crossing  by  an 
electiic  car,  at  a  time  when  school-children  may  be  reasonably  ex- 
pected to  use  the  crossing,  and  it  does  not  appear  that  the  child 
came  so  suddenly  on  the  track  as  to  render  the  killing  unavoidable, 
but  that  she  was  on  or  within  three  feet  of  the  car,  and  in  plain  view 
for  some  distjince  of  the  person  in  charge  of  it,  but  that  no  effort 
was  made  to  slow  down,  it  is  for  the  jury  to  determine  whether  or 
not  the  killing  was  the  result  of  the  negligent  operation  of  the  car. 
Wallace  v.  City  &  Suburban  R.  Co.,  (Ore.)  37  Pac.  Rep.  477. 

Where  the  evidence  is  conflicting  as  to  how  long  a  child  had  been 
sitting  on  the  track  of  a  street  railway,  or  at  what  distance  the 
driver  might  have  seen  it  had  his  attention  been  directed  to  the 
fact,  and  whether  about  the  time  in  relation  to  the  occurrence  the 
driver  had  his  face  turned  toward  the  sidewalk,  the  disputed  ques- 
tions for  the  jury.  Johnson  v.  Reading  City  Pass.  R.  Co.,  (Pa.)  28 
Atl.  Rep.  1001. 

The  rate  of  speed  at  which  a  cable  car  was  operated  at  the  time 
of  an  injury,  and  the  effort  of  the  gripman  to  stop  the  car  when  the 
danger  was  manifest,  are  questions  for  the  jury  when  the  evidence 
is  conflicting.  Thatcher  v.  Central  Traction  Co.,  (Pa.)  30  Atl.  Rep. 
1048. 

Where  tlie  evidence  on  the  part  of  the  plaintiff  and  that  on  the 
part  of  the  company  conflict  as  to  the  speed  of  an  electric  street  car, 
as  to  the  giving  of  signals,  and  as  to  whether  proper  precaution  was 
taken  by  the  person  injured  and  the  driver  of  the  vehicle  in  which 
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he  was  seated  to  look  and  listen^  the  question  of  negligence  of  the 
company  is  for  the  jury.  Little  v,  Superior  R.  T.  B.  Co.,  (Wis.)  60 
N.  W.  Kep.  705. 

The  question  as  to  whether  or  not  at  the  time  of  an  injury  an 
electric  car  is  being  operated  at  a  high  and  dangerous  rate  of  speed 
and  in  excess  of  the  speed  prescribed  by  ordinance  is  for  the  jury, 
where  it  appears  that  upon  a  descending  grade  of  about  one  half 
inch  in  every  two  and  one  half  feet  the  car  ran  128  feet  after  in- 
flicting an  injury  before  it  was  stopped.  Hedin  v.  City  &  Suburban 
R.  Co.,  (Ore.)  37  Pac.  Rep.  540. 

What  is  "an  appearance  of  danger"  within  municipal  regu- 
lations requiring  drivers  of  street  cars  to  stop  on  certain  appear- 
ances when  dependent  upon  attendant  circumstances,  is  for  the  jury. 
Doyle  V.  West  End  St.  R.  Co.,  161  Mass.,  533. 

Same— Same — Contributory  Negligence — distances, — Whether  or 
not  a  person  attempting  to  cross  tile  track  of  a  traction  company 
was  guilty  of  contributory  negligence  in  attempting  to  extricate 
himself  from  peril  in  which  he  was  placed  without  fault  of  his  own 
is  for  the  jury.  Downey  r.  Pittsburgh,  A.  &  M.  Traction  Co.,  161 
Pa.  St.  131. 

Where  a  traction  company  seeks  to  escape  liability  for  personal 
injuries  by  showing  concurring  negligence  on  the  part  of  the  person 
injured  and  so  raises  a  question  which  involves  the  credibility  of 
the  witnesses,  necessarily  that  question  is  for  the  jury.  Downey  v. 
Pittsburgh,  A.  &  M.  Traction  Co.,  161  Pa.  St.  131. 

Whether  a  boy  twelve  or  thirteen  years  of  age  is  guilty  of  con- 
tributory negligence  in  standing  so  near  a  track  as  to  be  struck  by 
a  car  running  at  a  dangerously  high  rate  of  speed,  and  whether  he 
exercised  precautions  necessary  for  his  safety,  are  for  the  jury, 
laquinta  v.  Citizens'  Traction  Co.,  (Pa.)  30  Atl.  Rep.  1131. 

The  questions  as  to  whether  or  not  a  train  of  cable  cars  following 
a  buggy  about  to  leave  the  track  was  run  closer  to  the  buggy  than 
was  consistent  with  reasonable  prudence  and  care,  and  whether 
persons  in  charge  of  the  train  checked  or  stopped  it  for  a  sufficient 
length  of  time  to  enable  the  buggy  to  get  off  the  track,  are  for  the 
jury.    Hicks  v.  Citizens'  R.  Co.,  (Mo.)  27  S.  W.  Rep.  542. 

Whether  a  person  in  a  vehicle  could  have  left  the  track  in  front 
of  a  car  more  expeditiously  than  he  did  is  for  the  jury.  Hicks  v. 
Citizens'  R.  Co.,  (Mo.)  27  S.  W.  Rep.  542. 

Whether  a  driver  of  a  heavily  loaded  wagon,  in  continuing 
down  a  heavy  grade  towards  a  railroad  track  after  the  breaking  of  a 
lock  chain  designed  to  check  the  speed  of  his  wagon  on  a  grade, 
was  justified  in  attempting  to  make  the  descent  under  the  circum- 
stances as  an  ordinarily  prudent  man  is  for  the  jury.  Cross  v.  Cali- 
fornia St.  Cable  R.  Co.,  102  Cal.  313. 

Whether  a  mother  suffering  a  child  to  wander  upon  the  track 
and  there  receive  injury  from  a  street  car  is  a  matter  of  fact  and  is 
the  subject  of  evidence  depending  on  the  care  she  took  of  the  child 
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under  the  circumstances,  and  whether  or  not  the  care  exercised  in  a 

f'lven  case  was  reasonable,  is  for  the  jury.  Following  Long  v. 
hiladelphia  &  R.  R.  Co.,  75  Pa.  St.  257.  Dunseath  v.  Pittsburgh, 
A.  &  M.  Traction  Co.,  (Pa.)  161  Pa.  St.  124. 

Since  the  manner  in  which  a  prudent  person  would  act  in  the 
face  of  concurrent  and  distracting  dangers  must,  in  the  nature  of 
things,  be  a  question  of  fact  for  the  jury,  where  in  an  action  a 
person  seeking  to  recover  for  injuries  alleged  to  have  been  sustained 
by  the  negligence  of  a  street-railway  company,  plaintiff  offers  testi- 
mony competent  to  prove  that,  while  in  the  act  of  crossing  a  public 
highway,  she  encountered  the  apparent  necessity  of  avoiding  danger 
from  one  or  more  sources,  other  than  those  to  which  she  was  exposed 
from  the  electric  cars  there  operated,  it  is  error  not  to  submit  to  the 
jury  the  question  whether,  under  the  circumstances,  she  was  guilty 
of  contributory  negligence.  Connelly  v,  Trenton  Pass.  E.  Co,  Cons., 
(K  J.)  29  Atl.  Kep.  438. 

In  an  action  by  a  father  for  the  loss  of  the  services  of  a  little  girl 
less  than  four  years  old  by  reason  of  injuries  sustained  by  being 
struck  by  an  electric  street  car,  it  appeared  that  the  mother  of  the 
child  sent  it  to  a  vacant  lot  under  the  care  of  an  elder  brotlier,  and 
that  when  called  home  by  the  mother  the  child  became  bewildered, 
and  intending  to  reach  her  mother  ran  in  front  of  the  car  and  was 
injured,  the  mother  at  that  time  being  at  too  great  a  distance  to  be 
of  any  great  assistance.  Held,  that  whether  the  plaintiff  was  guilty 
of  contributory  negligence  in  not  having  taken  better  means  for  the 
safety  of  the  child  upon  the  public  street  was  for  the  jury.  Hedin 
V,  City  &  Suburban  R.  Co.,  (Ore.)  37  Pac.  Rep.  540. 

One  Cameron  sued  a  street-railway  company  for  damages  sus- 
tained by  him  by  reason  of  one  of  its  cars  striking  and  overturning 
his  buggy  while  he  was  driving  it  across  the  railway  company's 
tracks  at  the  intersection  of  two  streets.  The  court  refused  to 
give  an  instruction,  tendered  by  the  railway  company,  as  follows: 
**  While  the  law  requires  that  the  railway  company  shall  use  all 
ordinary  care  and  caution  while  running  its  trains  by  intersecting 
streets,  still  travelers  upon  the  street  at  such  intersections  are  like- 
wise required  to  use  care  and  caution  in  getting  on  the  street  in 
front  of  the  moving  trains.  And  where  trie  plaintiff,  as  in  this 
case,  was  familiar  with  Twenty-fourth  street,  and  with  the  street- 
car tracks  thereon,  and  was  familiar  with  the  fact  that  the  said 
street  cars  are  operated  by  electricity,  and  are  known  to  run  at 
considerable  speed,  it  was  his  duty,  in  driving  upon  this  street  from 
an  intersecting  street,  to  use  care  and  caution  to  avoid  coming  into 
collision  with  the  street  cars:  and  the  failure  of  the  plaintiff  to 
use  such  care  and  caution,  if  he  did  so  fail  to  use  such  care 
and  caution,  would  prevent  recovery  of  damages;  and  if  from 
the  whole  case  you  find  that  the  plaintiff  was  guilty  of  such  care- 
lessness on  his  part,  then  your  verdict  should  be  for  the  defend- 
ant.^'   Held^  that  the  court  did  not  err  in  refusing  to  give  the 
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instruction — if  for  no  other  reason — because  of  the  fact  that  it  re- 
quired the  court  to  tell  the  jury  that  Cameron  was  possessed  of 
certain  knowledge,  and  familiar  with  certain  facts  and  circum- 
stances, and  that  certain  duties  resulted  therefrom,  when  this 
knowledge  and  these  facts  and  circumstances,  if  known  and 
possessed  by  Cameron,  were  elements  for  consideration  by  the  jury, 
and  it  was  for  the  jury  to  say  what  duties  devolved  on  him  by 
reason  thereof,  and  whether  or  not,  in  driving  upon  the  railway 
tracks  in  the  manner  he  did,  he  was  exercising  ordinary  care. 
Omaha  St.  R.  Co.  v.  Cameron,  (Neb.)  61.N.  W.  Rep.  606. 

Where  a  person  in  passing  over  a  curve  with  which  he  is  familiar, 
and  looking  before  him,  but  not  seeing  or  hearing  a  car,  continues, 
and  while  leaving  the  track  is  struck  by  a  car,  the  horses  of  which 
are  galloping  around  the  curve,  the  driver  at  the  time  being  en- 
gaged in  conversation  with  some  one  on  the  opposite  side  of  the 
track  from  the  injured  person,  the  question  of  contributory  negli- 
gence is  for  the  jury.  North  Baltimore  Pass.  R.  Co.  v,  Arnreich, 
78  Md.  589. 

In  actions  for  personal  injuries  caused  by  street  cars,  the  court 
cannot  withdraw  the  case  from  the  jury  unless  the  material  facts 
are  undisputed  and  clearly  establish  that  the  negligence  of  the 
plaintiff  directly  contributed  to  produce  the  injury  complained  of. 
North  Baltimore  Pass.  R.  Co.  v.  Arnreich,  78  Md.  689. 

SzmQ—y^rd'xcX— Conclusiveness, — Where  there  is  suflBcient  evi- 
dence to  support  a  finding  by  the  jury  that  personal  injuries  were 
sustained  by  a  faulty  construction  of  a  street-car  track,  failure  to 
supply  light  of  sufficient  power  to  illuminate  the  track  in  front  of 
a  motor  car,  and  negligence  on  the  part  of  the  motorman  in  failing 
to  discover  the  person  injured  upon  the  track,  the  verdict  of  the 
jury  will  not  be  disturbed,  although  the  evidence  is  contradictory 
and  the  credibility  of  the  witnesses  is  assiiiled.  McKillop  v.  Duluth 
St.  R.  Co.,  (Minn.)  59  N.  W.  Rep.  481. 

S^mB— Peremptory  Instruction  Refused  Wliere  Evidence  Con- 
Jiirts. — Upon  conflicting  evidence  as  to  the  negligence  of  a  street- 
railroad  company  in  causing  personal  injuries,  a  peremptory  in struo- 
tion  for  the  companv  is  properly  refused.  Central  Pass.  R.  Co. 
V.  Chatterson,  (Ky.)  29  S.  W.  Rep.  18. 

Same — Findijig  not  Diatnrhed  on  Facts  Stated, — Where  the  evi- 
dence authorizes  the  inference  that  a  car  was  running  at  an  un- 
usual and  dangerous  rate  of  speed  at  the  time  of  an  accident,  and 
that  the  brake  was  not  applied  nor  the  bell  rung  before  the  inflic- 
tion of  the  injury  complained  of,  and  that  the  car  ran  about  thirty- 
five  feet  after  striking  the  injured  person,  a  finding  that  the  com- 
pany was  negligent  will  not  be  disturbed.  Dunseath  v.  Pittsburgh, 
A.  &  M.  Traction  Co.,  (Pa.)  37  N.  E.  Rep.  1021. 

SzmQ—Same. — ^Where  there  was  evidence  to  warrant  the  jury  in 
finding  that  a  motorman,  after  seeing  that  there  might  be  a  collision 
with    the  wagon  in  which  plaintiff  and  his  driver    were  riding. 
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negligently  approached  the  crossing  withoat  having  his  car  under 
complete  control^  and  also  in  finding  that  there  was  some  negli- 
gence on  the  part  of  the  plaintiff  or  his  driver  in  going  upon  the 
crossing,  but  that,  after  getting  upon  the  same,  they  could  not 
then,  by  the  exercise  of  ordinary  care,  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  and  the  recovery  was  mani- 
festly for  a  less  amount  than  that  to  which  the  plaintiff  would  have 
been  entitled  had  there  been  no  fault  with  which  he  was  charge- 
able, the  court  refused  to  disturb  the  verdict,  after  its  approval  by 
the  trial  judge.  Savannah  T.  &  J.  of  H.  R.  Co.  v.  Bryan,  (Qa.)  21 
S.  E.  Rep.  57. 

Skixxb— Disagreement  of  Jiiry  on  a  Certain  Point  Stated  will  not 
Affect  Verdict, — Where  there  is  an  issue  as  to  whether  an  injury 
was  caused  by  the  backing  of  a  car  after  a  collision  or  by  a  second 
collision,  and  the  testimony  tends  to  show  that  the  backing  of  the 
car  was  voluntary  on  the  part  of  the  motorman  and  might  have 
been  stopped  by  him,  if  the  jury  find  that  the  reversal  of  the  move- 
ment of  the  car  was  the  cause  of  the  injury,  and  that  it  was  negli- 
gent, its  finding  as  to  when  it  took  place  with  reference  to  the  first 
collision  is  immaterial,  and  a  disagreement  as  to  that  fact  will  not 
affect  the  validity  of  the  verdict.  Cincinnati  St.  R.  Co.  v,  Whit- 
comb,  (IT.  S.  Cir.  Ct.  App.  6  Cir.)  66  Fed.  Rep.  915. 

Same— Appeal — Sufficiency  of  AssignmeJit  of  Error  as  to  Instruc- 
tioii, — Where  an  assignment  of  error  alleges  that  **  the  court  erred 
in  charging  the  jury  as  follows:  *If  you  believe  from  the  evidence 
that  the  motorman  in  charge  of  the  car  was  running  at  a  high  rate 
of  speed,'  then  certain  legal  consequences  followed  as  therein  de- 
clared," without  setting  forth  what  those  consequences  were,  as 
expressed  in  the  charge,  it  is  impossible  for  the  appellate  court  to 
determine  whether,  if  erroneous  at  all,  the  charge  excepted  to  re- 
sulted in  any  injury  to  the  party  complaining  of  it.  Atlantic  Cons. 
St.  R.  Co.  V,  Beauchump,  93  Ga.  6. 

Where  by  the  undisputed  evidence  it  is  apparent  that  a  street- 
railroad  company  has  been  guilty  of  negligence  in  causing  the 
death  of  a  child,  a  judgment  against  it  will  not  be  reversed  because 
tlie  charge  of  the  court  is  not  critically  and  technically  correct. 
San  Antonio  R.  Co.  v.  Mechler,  (Tex.)  30  S.  W.  Rep.  899. 


NOTES. 


(1)  Duty  of  Street-railway  Companies  to  Avoid  Collision— Requisite 
Degree  of  Care— Superior  Riglit  of  Passage  in  Streets.— As  to  duty  of 
street  railways  to  avoid  injuries  to  other  vehicles  and  pedestrians, 
see  19  Am.  &  Eng.  R.  Cas.  127. 

As  to  the  preferential  rights  of  street-railway  cars  to  the  use  of 
tracks,  see  l^  Am.  &  Eng.  R.  Cas.  131. 

Street-railway  companies  have  no  exclusive  right  to  that  portion 
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of  the  street  covered  by  their  tracks,  and  it  is  their  duty  to  see 
that  the  track  is  clear  as  their  cars  pass  over  it.  Galveston  City  E. 
Co.  V.  Hewitt,  67  Tex.  473. 

After  recognizing  the  well-established  doctrine  that  ordinary  railroad 
companies  running  ca.rs  propelled  by  steam  have  the  exclusive  right  to  the 
use  of  their  tracks  except  at  such  places  as  they  are  intercepted  by  public 
crossings,  or  such  private  ways  as  they  may  permit ;  and  that  such  com- 
panies may  therefore  expect  that  no  one  will  violate  this  right  to  the  ex- 
clusive use  of  their  tracks ;  and  that,  notwithstanding  this  fact,  it  is  very 
generally  held  that,  such  is  the  hazardous  nature  of  the  business  in  which 
such  railway  companies  are  engaged,  that  it  is  their  duty,  not  only  for  the 
safety  of  their  passengers,  but  for  the  safety  of  any  one  who  may  be  on 
the  track,  to  keep  a  sharp  lookout,  the  court  distinguished  the  doctrine  in 
reference  to  such  railroads  from  that  which  applies  to  street  railways  in 
the  following  language:  *' Street  railways  have  no  exclusive  right  to  the 
use  of  the  part  of  a  street  covered  by  their  track,  but  all  persons  have 
the  right  to  use  the  street  for  the  purposes  for  which  streets  are  ordinarily 
used,  and,  from  this  fact,  such  companies  may  expect  that  other  persons 
will  use  the  street,  as  they  have  the  right  to  do,  and  it  is  therefore  incumbent 
upon  them  to  ascertain  whether  the  track  be  clear.  This  duty  the  law 
casts  upon  them  as  one  of  the  conditions  on  which  they  are  permitted  to 
use  streets,  which  to  some  extent  they  divert  from  the  more  ordinary  uses, 
for  the  private  advantage  of  the  carrier,  as  well  as  the  public  convenience. 
This  duty  is  as  firmly  fixed  on  this  ground,  and  upon  the  ground  of  the 
hazardous  character  of  such  a  business  conducted  in  the  streets  of  a  town 
or  city,  as  is  the  duty  of  the  carrier  of  passengers  by  steam,  fixed  by  the 
hazard  of  that  business  to  human  life,  or  by  the  contract  for  carriage.  ^^ 

la  an  action  against  a  city  railway  company  for  negligence  in 
running  into  a  buggy  of  the  plaintiff,  and  injuring  lura  and  his 
property,  an  instruction  to  the  jury  which  states  that  "as  a  matter 
of  law  "  a  company  legally  operating  a  street  railway  is  entitled  to 
the  track  when  meeting  foot  passengers  or  vehicles,  and,  inasmuch 
as  the  street  cars  only  go  on  a  particular  line,  when  one  or  the 
other  is  compelled  to  give  the  right  of  the  road,  that  foot  passen- 
gers or  those  traveling  by  ordinary  methods  must  yield  it  to  the 
street  cars,  was  held  calculated  to  lead  the  jury  to  the  belief  that 
tlie  company  was  not  bound  to  exercise  due  and  proper  care  to 
avoid  collision  with  others  using  the  street,  and  hence  was  properly 
refused.     Chicago  West  Div.  Ry.  Co.  v,  Ingraham,  131  111.  659. 

A  street-railway  company,  and  a  person  going  on  foot  or  riding 
in  an  ordinary  vehicle  upon  a  public  street,  each  having  a  right  of 
way  thereon,  are  bound  to  be  on  the  lookout  for  the  other;  but  as 
the  railway  is  necessarily  confined  to  its  track,  the  right  thereon  of 
the  person  on  foot  is  subordinate  to  that  of  the  railway  company. 
Warner  v.  People's  St.  Ry.  Co.,  141  Pa.  St.  615;  Whittaker  v. 
Eighth  Ave.  Ry.  Co.,  51  N.  Y.  295;  Toronto  St.  Ry.  Co.  v.  Dollery, 
JSOnt.  App.  679. 

It  is  proper  to  state  that  the  rules  of  the  common  law  which  have 
been  above  presented  are  in  many  states  supplemented  by  statute 
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or  by  local  regulations  of  municipal  corporations  requiring  ordinary 
travelers  to  yield  the  right  of  way  to  passing  street-railway  cars. 
See  Commonwealth  v.  Hicks,  7  Allen  573;  State  v.  Foley,  31  Iowa 
527;  Ren  v.  Chicago  West  Div.  Ry.  Co.,  8  111.  App.  517. 

(2)  Rule  as  to  Right  of  Passage  at  Cross! ngs.^The  rule  which  gives 
to  the  cars  of  a  street-railway  company  a  superior  right  of  passage 
in  the  streets  upon  which  its  tracks  are  laid  does  not  apply  to 
streets  crossing  the  railway  track.  At  such  crossings  street-rail- 
way cars  have  no  rights  superior  to  those  of  vehicles  moving  in  the 
streets  which  cross  the  tracks.  O'Neil  v.  D.  D.,  E.  B.  &  V.  R.  Co. 
et  al,  129  N.  Y.  125. 

Upon  this  point  the  court  said:  **  As  the  cars  must  run  upon  the  tracks 
and  cannot  turn  out  for  vehicles  drawn  by  horses,  they  must  have  the 
preference,  and  such  vehicles  must,  as  they  can,  in  a  reasonable  manner, 
keep  off  from  the  railroad  tracks  so  as  to  permit  the  free  and  unobstructed 
passage  of  the  cars.  In  no  other  way  can  street  railways  be  operated.  As 
to  such  vehicles,  the  railways  have  the  paramount  right  to  be  exercised  in  a 
reasonable  and  prudent  manner.  But  a  railway  crossing  a  street  stands 
upon  a  different  footing.  The  car  has  the  right  to  cross  and  must  cross 
the  street,  and  the  vehicle  has  the  right  to  cross  and  must  cross  the  rail- 
road track.  Neither  has  a  superior  right  to  the  other.  The  right  of  each 
must  be  exercised  with  due  regard  to  the  right  of  the  other,  and  the  right 
of  each  must  be  exercised  in  a  reasonable  and  careful  manner,  so  as  not 
unreasonably  to  abridge  or  interfere  with  the  right  of  the  other." 

(3)  Duty  of  Sounding  Qong  or  Other  Signal.— In  the  absence  of  stat- 
ute or  ordinance  requiring  same,  there  is  no  obligation  upon  street- 
railway  companies  to  signal  the  approach  of  its  cars  by  sounding  a 
bell  or  whistle  at  other  points  than  at  street  crossings,  they  having 
no  knowledge  that  there  were  other  travelers  upon  or  near  the 
track.     Donnelly  v.  Brooklyn  City  R.  Co.,  109  N.  Y.  16. 

(4)  Duty  of  Employe  in  Charge  of  Moving  Car  towards  Other  Travel- 
ers.— It  is  the  duty  of  the  operator  of  a  street-railway  car  to  observe 
other  vehicles,  and  pedestrians,  in  front  of  his  car,  and  to  be 
watchful  to  see  that  the  way  is  clear.  Where  such  operator  has 
reason  to  apprehend  danger,  ne  should  so  regulate  the  speed  of  his 
car  that  it  may  be  quickly  stopped  if  occasion  requires  it.  Hum- 
birg  et  ah,  v.  Union  St.  Rv.  Co.,  110  Mo.  76. 

In  Winters  v.  Kansas  City  Cable  Ry.  Co.,  99  Mo.  509,  it  was  held 
that  it  is  not,  as  a  matter  of  law,  sufficient  care  on  the  part  of  the 
gripman  of  a  cable  car,  when  approaching  a  curve  in  the  street,  to 
ring  the  bell,  and,  having  seen  that  the  way  is  clear  in  front,  to  go 
ahead  without  thereafter  looking  to  the  right  or  left. 

A  person  in  driving  along  a  public  street  upon  which  the  tracks 
of  a  street  railway  are  laid  has  the  same  right  to  travel  upon  the 
railway  track  as  has  the  railway  company  itself,  save  that  it  is  the 
duty  of  such  person  to  vacate  the  track  when  a  car  approaches, 
near  enough  to  pass  such  traveler.  But  a  party  thus  using  the  track 
is  in  no  sense  a  trespasser.     The  railway  company  has  no  exclusive 
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right  to  travel  upon  its  track  at  this  point,  its  right  of  way  being 
simply  panimount,  and  it  is  bound  to  use  the  same  care  in  prevent- 
ing a  collision  as  is  the  driver  of  a  wagon  or  other  vehicle.  Kascher 
V.  East  Detroit  &.G.  P.  Ry.  Co.,  90  Mich.  413.  Citi7ig  Adolph  v. 
Central  Park  N.  &  E.  R.  R.  Co.,  65  N.  Y.  555,  Government  St. 
Co.  V.  Hanlon,  53  Ala.  81;  Shea  v,  Potrero  &  Bay  View  R.  Co.,  44 
CaL  4-28. 

(5)  Duty  of  Travelers  towards  Passing  Cars.— When  railroads  are  laid 
lengthwise  upon  the  street  or  highway,  it  is  lawful  for  common 
vehicles  to  tnivel  upon  the  track  either  across  it  or  lengthwise.  The 
company  has  the  exclusive  right  to  the  track  upon  which  its  cars  are 
actually  passing,  but  its  right  is  not  otherwise  exclusive.  If,  how- 
ever, the  driver  of  a  common  vehicle  negligentlv  or  wilfully  places 
himself  or  remains  in  the  path  of  an  approaching  car,  he  has  no 
right  to  claim  damages  for  injuries  resulting  therefrom.  Hegan  v. 
Eighth  Ave.  R.  Co.,  15  N.  Y.  380. 


City  op  Fort  Worth 

V. 

Allen  (Benjamin). 

(Court  of  Civil  Appeals  of  Texas,  May  8,  1896.) 

Obligation  upon  Street  Railways  to  Keep  Track  and  Street  Adjoining 
Same  in  Repair  [(1)  p.  286]. — A  street  railway  compaay  which  obtaiDS 
from  a  city  a  franchise  to  lay  its  tracks  upon  the  streets  of  such  city  on 
condition  that  it  will  keep  such  streets,  or  any  portion  thereof,  in  repair, 
contracts  to  perform  that  duty  to  the  public  in  place  of  the  municipality, 
and  for  failure  to  keep  such  contract  duty,  the  railway  company  is  responsi- 
ble for  any  injuries  which  naturally  and  proximately  result.     {Page  284.) 

Same — Recovery  by  City  over  against  Street  Railway,  for  Damages 
Resulting  from  Defective  Track  [(2)  p.  294]. — Where  a  street-railway  com- 
pany, as  H  condition  of  its  franchise,  agrees  to  keep  its  roadbed  and  the 
street  adjoining,  in  proper  repair,  and  through  its  failure  to  do  this  injury 
results  for  which  the  city  is  liable  in  damages,  the  railway  company  is  liable 
over  to  the  city.     {Page  285.) 

Joint  Action  against  City  and  Railway  Company — City  can  have  Judg- 
ment therein  against  Company  as  Party  Primarily  Responsible. — Where, 
in  an  action  against  a  city  and  a  street-railway  company,  for  damages 
resulting  from  the  failure  of  the  company  to  keep  its  tracks  in  proper 
repair,  as  required  by  a  condition  of  its  grant,  judgment  is  had  by  the 
plaintiff  against  the  city,  the  city  can,  in  the  same  action,  obtain  judgment 
over  against  the  street-railway  company  for  the  amount  of  damages  and 
costs  which  have  been  assessed  against  it.     {Page  285.) 
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Appeal  from  Tarrant  county  district  court.    Reversed. 

Hendricka  &  Templeton,  for  appellant. 
Carlock  &  PotoeUy  for  appellee. 

Head,  J. — Appellee,  Allen,  sued  the  city  of  Ft.  Worth  and 
the  Ft.  Worth  Street-railway  Company  to  recover  damages 
for  personal  injuries   received   by  being  thrown 
from  a  wagon  while  crossing  the  track  of  the  rail-  ^ 

way  company  in  one  of  the  public  streets  of  the  city.  The 
negligence  consisted  in  permitting  the  iron  rails  of  the  track 
to  protrude  from  three  to  four  inches  above  the  surface  of  the 
street. 

The  petition,  to  show  a  cause  of  action  against  both  defend- 
ants, alleged,  in  effect,  that  the  street-railway  company  laid 
and  maintained  its  track  in  the  street  under  license  from  the 
city  which  required  it  to  comply  with  all  the  ordinances  of 
the  latter,  and  that  it  was  thereby  made  its  duty  to  raise  the 
street  to  a  level  with  the  top  of  the  rails  with  suitable 
material,  etc.,  which  it  had  neglected  for  a  long  time  to  do,  of 
which  the  city  had  notice. 

The  answer  of  the  city  also  contained  the  following  aver- 
ment :  "  If  this  defendant  is  liable  in  law  to  plaintiff  on 
account  of  said  unlawful  acts ;  that  the  same  arose  and  was 
caused  by  the  negligence  and  want  of  proper  fulfilment  by 
its  codefendant,  the  Ft.  Worth  Street-railway  Company,  of  its 
duty  due  by  it  to  this  defendant  as  a  public  corporation ;  that 
said  Ft.  Worth  Street-railway  Company  occupies  the  street 
mentioned  in  plaintiff's  petition  by  permission  of  this  defend- 
ant and  under  an  agreement,  and  has  a  duty  imposed  upon  it 
by  law,  to  keep  and  maintain  its  said  track  in  good  repair, 
and  to  keep  and  maintain  the  same  on  a  grade  with  the 
street." 

The  plaintiff  prayed  for  judgment  against  both  defendants, 
and  the  city  prayed  for  juagment  over  in  its  favor  against  its 
codefendant.  The  court  below  sustained  a  general  demurrer 
interposed  by  the  street  railway  to  this  answer  of  the  city,  in 
so  far  as  primary  liability  was  sought  to  be  imposed  upon 
the  company. 

This  question  has  been  so  ably  and  elaborately  considered 
by  FoLGER,  J.,  in  City  of  Brooklyn  v,  Brooklyn  City  R.  Co., 
47  N.  Y.  475,  that  but  little  is  left  to  be  said  upon  it.  With 
the  conclusion  reached  in  that  case  we  concur.  It  is  stated 
as  follows :  "  Thus  a  municipal  corporation,  by  the  conferring 
and  acceptance  of  a  charter  with  powers  of  opening  and  con- 
trolling streets  and  ways,  has  put  upon  it  the  correlative  duty 
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to  the  public  of  keeping  those  ways  in  repair,  so  that  they  may 
be  safe  for  the  passage  of  the  public.  When  one  contracts 
Baiiway  com-  wlth  that  corporation  to  keep  any  portion  of  those 
pany  respoii§i-  streets  in  repair,  in  consideration  of  a  license  to 
bie  to  city  for  ^g^  them  to  his  benefit  in  an  especial  manner,  he, 
byTt*b«caiiae  ^^  effect,  coutracts  to  perform  that  duty  to  the 
of  dereetive  public  in  the  place  and  stead  of  the  municipality, 
tracks.  and  the  way  is  given  over  to  him  for  that  purpose, 

and  he  takes  it  into  his  care  and  charge  therefor,  and  his 
failure  to  perform  his  contract  is  a  failure  to  do  that  duty, 
and  the  damages  which  naturally  and  proximately  result  from 
nonperformance  are  all  the  damages  which  naturally  and 
proximately  fall  upon  the  corporation  from  the  duty  not 
being  performed.  *  *  *  Such  was  the  contract  of  the  defend- 
ant.  In  consideration  of  the  permission  granted  to  it  by  the 
plaintiff,  to  use  for  a  particular  purpose,  and  in  a  particular 
manner,  in  part  for  its  own  benefit,  certain  public  ways,  it 
agreed  to  keep  in  repair  the  pavement  on  those  ways,  and 
thus  to  do  the  duty  which  the  plaintiff  owed  to  the  public. 
This  repair  it  did  not  keep  up.  This  duty  it  did  not.  Injury 
resulted  to  one  of  the  public,  who  recovered  of  the  plaintiff, 
for  failure  of  duty,  his  lawful  damages.  Now,  the  defendant 
is  answerable  to  the  plaintiff  in  damages.  And  why?  For 
not  doing  just  that  for  nonperformance  whereof  the  plaintiff 
was  made  to  answer  to  the  injured  person.  The  cause  of 
action  being  the  same,  the  rule  of  damages  should  be  the 
same.  Nor  is  the  plaintiff  liable  to  the  objection  that,  being 
one  of  the  two  wrongdoers,  it  cannot  have  indemnity  or  con- 
tribution from  the  other,  although  compelled  to  pay  the  whole 
amount  of  the  damage  caused  by  the  joint  wrong.  City  of 
Boston  V.  Worthington,  10  Gray  496.  As  between  these  par- 
ties, the  plaintiff  having  taken  from  the  defendant  a  covenant 
to  do  that  which,  if  it  had  been  done  as  agreed,  no  harm 
would  have  befallen,  had  a  right  to  rely  thereon ;  and,  though 
liable  to  third  persons,  is  not  so  in  pari  delidio  with  the  defend- 
ant as  to  be  unable  to  sue  and  recover  over.  The  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury,  in 
which  the  plaintiff  has  no  equal  part,  having  sought  by  the 
contract  to  secure  that  diligence  which  would  have  prevented 
injury  and  the  occasion  of  damage.  Where  the  parties  are 
not  equally  criminal,  the  principal  delinquent  may  be  held 
responsible  to  a  codelinquent  for  damage  paid  by  reason  of 
the  offense  in  which  both  were  concerned  in  different  degrees 
as  perpetrators.    Inhabitants  of  Lowell  v.  Boston  &  L.  B. 
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Corp.,  23  Pick.  24."    Also  see  City  of  Denison  v.  Sanford,  2 
Tex.  Civ.  App.  663,  and  authorities  there  cited. 

We  are  also  of  opinion  that,  in  cases  in  which  the  plaintiff 
makes  both  the  wrongdoers  defendants,  the  one  secondarily 
liable  should  have  his  judgment  over  against  the  one  pri- 
marily liable  in  that  suit,  without  being  forced  to  a  separate 
action.     The  reasons  which  lead  us  to  this  conclusion  are  so 
clearly  stated  by  Hemphill,  C.  J.,  in  Pope  v.  Hays,  19  Tex. 
378,  that  we  copy  the  following  from  his  opinion : 
"When  the   obligation    is   to   indemnify   against  to^r^ht'or ** 
damages  and  expenses,  and  the  obligee  has  become  party  Mcond- 
absolutely  bound  and  liable  to  pay  the  damage  »rnyiiabie,to 
incurred  by  the  charge,  and  his  demand  against  his  Jl^enr^afifrt 
obligor  upon  the  bond  of  indemnity,  by  reason  of  primary  de- 
the  charge  against  himself,  is  reduced  to  a  certainty,  fendant  in 
it  would  surely  be  just  and  reasonable,  and  would  ■•"•  ■"'*• 
violate  no  principle  of  law,  to  permit  him  to  enforce  his  own 
demand  against  the  obligor  in  the  first  instance,  and  before  he 
satisfies  the  charge  against  himself.     It  is  an  operation  which 
avoids  circuity,  and  essentially  subserves  the  purposes  of  justice 
and  equity,  by  enabling  him  who  is  entitled  to  the  indemnity 
to  obtain  the  means  to  satisfy  the  charge  he  has  incurred, 
from  the  party  who  ought  to  bear  it,  and  thereby  save  himself 
the  necessity  of  an  advance  and  payment  out  of  his  own  funds 
and  estate,  which  might  be  inconvenient  and  perhaps  involve 
him   in   serious  embarrassments.     That  this   proposition  is 
equitable  and  just,  that  it  would  save  the  party  exposed  to 
injury,  and  could  do  no  wrong  to  the  one  in  default,  must 
strike  the  mind  of  every  one  with  a  force  that  can  not  be 
resisted.     It  harmonizes,  also,  with   the  jurisprudence   and 
procedure  in  this  state,  which  avoids  circuity  in  principle  and 
in  proceedings,  and  which,  by  a  species  of  preventive  justice, 
shields  the  innocent  against  the  losses  which  must,  in  all 
probability,  accrue,  and  will  not  delay,  until  the  wrong  is 
done,  and  then  deal  out  a  scanty  relief  by  way  of  compensa- 
tion."      • 

This  practice  is  authorized  by  statute  in  ordinary  cases  of 
suretyship,  and  has  been  so  generally  adopted  by  our  courts 
in  kindred  cases,  such  as  breaches  of  covenants  of  warranty, 
that  we  would  have  deemed  its  discussion  a  work  of  super- 
erogation, had  not  our  supreme  court,  in  the  recent  case  of 
Frey  v.  Railway  Co.,  86  Tex.  465,  in  an  obiter  dictum^  thrown 
us  in  doubt  as  to  its  views  upon  the  subject  In  that  case, 
however,  it  was  the  original  defendant  that  sought  to  make 
its  indemnitors  parties,  and  it  was  said  that  this  should  no 
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have  been  allowed,  while  in  this  the  recovery  over  was  sought 
against  one  already  a  party.  It  has  always  seemed  to  us  just 
and  ri^ht  that  the  one  who  is  ultimately  to  discharge  the 
obligation  should  be  made  a  party  to  the  suit  in  which  the 
amount  of  his  liability  is  to  be  fixed,  and  that  the  practice 
which  seems  to  obtain  in  some  jurisdictions  of  holding  him 
bound  by  simple  notice  to  defend,  if  approved  at  all,  should 
not  be  treated  as  exclusive,  Smoot  v,  Richards  (Tex.  Civ. 
App.),  27  S.  W.  967. 
Eeversed  and  remanded. 


ABSTRACTS  OF   RECENT   DECISIONS 

(1)  Obligation  upon  Street  Railway  to  Pave  and  Repair  Streets  [(1)  p. 
2^2.]-^ Liabilff//  for  Original  J^aving  under  Pemi.  Si.  Aci,  Apr.  6, 
1864,  P.  Z.  297. — A  street-railway  company  is  liable  for  the  expense 
of  the  original  paving  of  a  street  inider  an  incorporating  act  (act 
April  9,  18G4,  P.  L.  297),  which  in  express  terms  required  it  to  "be 
at  the  entire  cost  and  expeiise  of  paving,  repairing  and  repaving  that 
may  be  necessary  upon  any  street  where  the  track  of  such  company 
may  be  laid.^'  City  of  Philadelphia  v.  Spring  Garden,  Farmers'  Al. 
Co.,  161  Pa.  St.  522. 

Same — Right  of  Mimic ipalify  to  Cofnpel. — Where  a  municipality 
grants  a  railway  company  a  franchise  of  certain  streets,  to  be  kept 
in  repair  by  the  company  between  the  tracks  and  a  foot  outside  of 
the  rails,  the  road  to  be  constructed  in  accordance  with  the  grades, 
changes  in  grades  or  improvements  to  be  made  as  per  notice  from 
the  borough  at  the  company's  expense,  and  the  company  accepts 
and  builds  on  the  principal  street  after  the  street  paving  has  worn 
out,  it  may  be  compelled  to  conform  its  part  of  the  street  to  a  new 
pavement,  determined  upon  by  the  authorities.  Borough  of  Mc- 
Keesport  v.  McKeesport  R.  Co.,  (Pa.)  27  Atl.  Rep.  1006. 

SsLvne— Imposition  of  Additional  Burden  on  Company. — A  contract 
between  a  township  and  a  street-railway  company  made  under  a 
statute  (June  12,  1893),  whereby  the  latter  underbikes  to  make  and 
repair  all  the  public  roads  of  the  township,  invests  the  company 
with  the  right  to  object  to  the  introduction  or  maintenance  of  any 
obstruction  to  public  travel  thereon  which  may  increase  the  burden 
of  repair  or  add  to  the  difficulty  of  suitable  supervision.  Lehigh 
Coal  &  N.  Co.  V.  Inter-county  St.  R.  Co.,  (Pa.)  31  Atl.  Rep.  471.  ^ 

Sz.me— Continuing  Liability. — A  city  having  authority  so  to  do, 
granted  to  a  street-railway  company  the  right  to  lay  its  tracks  and 
operate  its  railway  in  the  streets  of  said  city.  The  ordinance  gnint- 
ing  this  right  provided  that  the  tracks  of  said  railway  should  not 
be  raised  above  the  surface  of  the  street,  and  the  rails  should  be  so 
laid  and  maintained  that  carriages  and  vehicles  of  every  kind  could 
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easily  and  freely  cross  said  track  at  any  and  all  points  thereof  with 
the  least  possible  obstruction.  The  ordinance  also  provided  that 
the  railway  company  "  shall  repair  any  and  all  injury  done  to  the 
streets,  sidewalks,  curbs,  or  gutters  by  the  construction  or  repairing 
of  the  tracks  along  the  streets,  and  to  protect  and  save  harmless  the 
city  against  any  and  all  claims  for  damages  arising  from  or  caused 
by  the  construction  or  management  of  the  tracks  or  roads  herein 
provided  for/'  The  railway  company  accepted  this  ordinance  with 
all  its  provisions  and  conditions,  and  expressly  made  the  ordinance 
a^  contract  between  the  parties,  and  thereupon  it  constructed  its 
track  along  the  centre  line  of  a  certain  street  in  said  city.  On  the 
Slst  day  of  August,  1893,  and  for  a  period  of  several  weeks  prior  to 
that  date,  the  surface  of  the  ground  along  the  outer  side  of  and  ad- 
joining the  rails  of  said  street  railway  in  the  street  mentioned  had 
been  worn  away  by  public  travel  therein,  so  that  in  places  the  surface 
of  the  street  outside  of  and  next  to  such  rails  was  from  one  to  three 
inches  below  the  upper  surface  of  said  rails.  Ileldy  that  the  rail- 
way company  having  received  the  benefits  and  advantages  of  the 
corporate  franchise  from  the  city  under  the  provisions  of  the  ordi- 
nance, it  was  its  contract  duty  to  so  lay  and  maintain  its  rails  that 
carriages  could  easily  and  freely  cross  its  track,  and  this  includes 
the  duty  of  filling  up  outside  its  rails  (when  the  earth  becomes  worn 
and  washed  away)  so  as  to  make  safe  connection  between  the  tracks 
and  the  balance  of  the  street,  and  that  this  is  a  continuing  duty 
under  the  terms  of  the  ordinance.  Baumgartner  v.  City  of  Man- 
kato,  (Minn.)  63  N.  W.  Rep.  127. 

SaLTtie— Eight  to  Repair  Outside  of  Track — Not  Trespasser  for  so 
Doing. — Under  a  municipal  ordinance,  which  provides  that  the 
railway  company  "  shall  repair  any  and  all  injuries  done  to  the 
streets,  sidewalks,  curbs  or  gutters,  by  the  construction  or  repairing 
of  the  track  of  the  streets,  and  to  protect  and  save  harmless  the 
city  *  *  *  against  any  and  all  claims  for  damages  arising  from  or 
caused  by  the  construction  or  management  of  the  tracks  or  roads 
herein  provided  for,"  a  railroad  company  in  filling  up  worn  places 
outside  its  rails  so  as  to  make  safe  connection  between  the  tracks 
and  the  rest  of  the  street,  cannot  be  deemed  a  trespasser,  and  espe- 
cially where  such  repairs  are  made  in  a  reasonably  prudent  and  siife 
manner  for  the  convenience  and  safety  of  the  public,  aiid  so  as  not 
to  unnecessarily  interfere  with  the  use  of  the  street.  Baumgartner 
V.  City  of  Mankato,  (Minn.)  62  N.  W.  Rep.  127. 

In  discussing  the  facts,  and  the  claim  of  the  defendant,  in  this  case,  the 
court  said  :  *'  The  claim  of  the  railway  company  that  it  would  be  a  tres- 
passer if  it  undertook  to  make  repairs  in  the  street  outside  of  and  adjoin- 
ing the  tracks,  is  not  justified  by  the  facts  or  the  law.  There  is  no  ques- 
tion but  that  it  had  a  right  to  put  down  its  rails  upon  the  street  and  main- 
tain them  there.  It  was  not  a  tresspasser  in  so  doing,  and  if  it  laid  its 
tracks  and  maintained  them  without  any  act  of  negligence  upon  its  part, 
it  would  not,  in  such  case,  be  liable  for  accidents  resulting  from  its  tracks 
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being  in  a  public  street.  But  a  municipal  corporation  is  a  trustee  for  the 
general  public  in  regard  to  the  use  of  its  streets,  and  it  can  keep  them  in 
safe  repair  itself;  or  when,  as  in  this  case,  it  grants  to  a  private  corpora- 
tion the  right  to  use  a  part  of  the  street,  it  may  attach  to  such  grant  a 
condition  that  the  portion  of  the  street  adjacent  or  contiguous  to  the  tracks 
shall  be  kept  and  continually  maintained  by  the  private  corporation  ac- 
cepting such  grant  and  enjoying  its  advantages  and  benefits  so  that  car- 
riages can  easily  and  freely  cross  its  tracks.  In  repairing  that  portion  of  the 
street  outside  of  and  adjacent  to  the  rails  in  a  reasonable  and  prudent  man- 
ner, so  as  to  make  the  crossing  of  them  convenient  and  safe  for  the  public 
travel,  in  the  manner  above  indicated,  would  be  only  the  performance  of  a 
contract  duty,  but  one  which  it  had  by  the  very  terms  of  the  contract  a 
license  and  a  right  to  do.  Certainly,  in  such  case,  the  railway  company 
could  not  be  deemed  guilty  of  a  trespass  because  it  performed  a  public 
duty  arising  out  of  a  license  and  contract  agreement  with  a  municipal 
corporation,  where  it  had  the  authority  to  make  the  contract  and  grant  the 
license.  The  proper  test  in  such  case  would  be  whether  the  repairs  were 
necessary,  and,  if  so,  whether  the  company  were  making  them  in  a  reason- 
able, prudent,  and  safe  manner  for  the  convenience  and  safety  of  the 
travelling  public,  and  so  as  not  to  unnecessarily  interfere  with  the  use  of 
the  street." 

Same — Construction  of  Ordinance. — An  ordinance  providing,  in 
substance,  that  a  street-railway  company  should  keep  the  surface 
of  the  street  inside  its  rails,  and  six  inches  outside  its  tracks,  and, 
where  it  has  a  double  track,  the  space  between  its  tracks,  in  good 
order  and  repair;  and  that,  in  cajse  it  fails  or  neglects  to  obey  any 
order  of  the  village  council  in  relation  thereto,  the  council  may 
cause  the  same  to  oe  done,  and  collect  the  expense  thereof  from  the 
street-railway  company,  subjects  the  company  in  the  construction 
and  operation  of  all  its  railway  lines  to  all  the  conditions  and  regu- 
lation of  the  ordinance,  whether  such  lines  are  within  or  without 
the  territory  in  which  it  was  authorized  to  construct  and  operate 
railway  lines  under  its  charter.  City  of  Duluth  v.  Duluth  St.  E. 
Co.,  (Minn.)  62  N.  W.  Rep.  267. 

Same— Z/ten  of  City  on  Paving  Done  by  Railway  Company. — 
In  the  case  of  rrovisional  Municipality  oi  Pensacola  v.  Northrup, 
(U.  S.  Cir.  Ct.  App.,  5th  Cir.)  66  Fed.  Rep.  689,  a  street-railway 
company  operating  under  a  municipal  ordinance  was  required  to 
keep  the  streets  between  its  rails,  and  one  foot  on  each  side  thereof, 
in  **good  condition,^' and  was  further  required  by  a  subsequent 
ordinance  to  pave  the  street  to  the  same  extent,  to  which  the  com- 
pany agreed  and  contracted  to  pay  the  city  the  cost  of  paving,  and 
also  agreed  that  such  cost  should  be  a  lien  upon  its  property. 
After  the  passage  of  the  ordinance,  and  before  the  making  of  the 
agreement,  the  company  sold  its  mortgage  bonds,  and  it  was  heldy 
in  a  suit  to  foreclose  such  bonds,  that  the  city  had  no  lien  on  the 
paving  done  under  the  ordinance  and  agreement.  Follotoinq  Chicago 
V.  Sheldon,  9  Wall.  50.  and  Toledo  D.  &  B.  R,  Co.  v.  Hamilton,  134 
U.  S.  296;  43  Am.  &  Enir.  R.  Cas.  476. 

Ssime^ (Jnconstitutionality  of  Exempting  Statute  of  Penn.^  Mar. 
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16,  1865,  P.  L,  394.— Act  March  16,  1865  (P.  L.  394),  entitled  a 
"Supplement  to  act  April  8th,  1864,"  authorizing  a  street-railway 
company  to  extend  its  tracks,  and  which  provides  that  the  company 
may  extend  its  tracks  in  certain  streets,  and  that  it  "  shall  not  be 
chargeable  with  the  cost  of  paving  any  street  which  has  never  been 
previously  paved,''  is  unconstitutional  as  to  the  latter  clause,  be- 
cause that  the  title  of  the  act  is  defective  and  misleading.  City  of 
Philadelphia  v.  Spring  Garden  Farmers'  M.  Co.,  161  Pa.  St.  522. 

Liability  of  Abutters  for  Paving  of  Streets  cannot  be  Enforced  until 
Remedy  against  Company  is  Exhausted. — Abutting  owners  cannot  be 
called  upon  for  the  paving,  repairing,  or  repaving  of  a  street  until 
the  liability .  of  a  street- railroad  company,  occupying  the  same, 
whose  charter  requires  it  to  bear  the  entire  expense  of  paving, 
repairing,  and  repaving  the  streets  on  which  its  line  is  laid,  is  ex- 
hausted. City  of  Philadelphia  v.  Spring  Garden  Farmers'  M.  Co., 
161  Pa.  St.  522. 

And  the  fact  that  the  paving  of  such  street  is  done  under  a 
contract  with  the  city  by  which  it  is  exempted  from  liability  for 
the  cost  thereof,  and  which  provides  that  the  contractors  shall  be 
paid  in  assessment  bills  against  the  abutting  owners,  does  not 
prevent  such  owners  from  setting  up  such  liability  of  the  rail- 
way company  in  relief  of  their  own.     Id. 

Action  for  Injuries  Resulting  from  Defective  Tx^ck—Statntory  Notice 
before  Suit. — A  street-railway  company  which,  by  its  charter,  is 
required  to  keep  the  street  between  its  tracks  in  repair,  is  entitled 
to  the  statutory  notice,  before  the  beginning  of  an  action  for  in- 
juries caused  by  the  removal  of  earth  from  between  its  tracks. 
Shalley  et  al.  v.  Danbury  &  B.  H.  Ey.  Co.,  (Conn.)  30  Atl.  Rep. 
135. 

Section  2678  of  the  general  statutes  of  Connecticut,  which  provides  that 
no  action  for  injuries  caused  by  a  defective  road  shall  be  maintained 
against  any  town,  city,  corporation,  or  borough  unless  written  notice  of 
such  injury,  and  the  nature  and  cause  thereof,  and  of  the  time  and  place 
of  its  occurrence,  shall,  within  sixty  days  thereafter,  be  given  the  select- 
men of  such  town,  or  the  clerk  of  such  city,  corporation,  or  borough;  and, 
when  the  injury  is  caused  by  a  structure  legally  placed  on  such  road  by  a 
railroad  company,  it,  and  not  the  party  bound  to  keep  the  road  in  repair, 
shall  be  liable  therefor,  was  the  one  construed  in  this  action  and  declared 
constitutional  as  so  construed. 

Same— A%;/2e —  What  Conduct  of  President  of  Company  Held  not 
to  Constitute  Waiver  of  Notice.— Where  a  street-railway  company, 
under  general  statutes,  §  2673,  was  entitled  to  notice  of  injury 
caused  by  a  defective  road,  within  60  days  thereafter,  in  order 
that  suit  might  be  brought  therefor,  a  statement  by  its  president 
to  the  husband  of  the  person  injured  when  damages  were  de- 
manded, that  the  claim  must  be  presented  to  the  company  which 
insured  the  railway  company  against  losses,  and  not  to  the  railway 
company,  as  it  had  nothing  to  do  with  losses  in  such  cases  and 
1  (n.  8.)  A.  &  E.  R.  Cas.— 19 
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that  the  insurance  company  would  see  to  it,  and  to  await  and  follow 
his,  the  president' s,  instructions,  is  not  a  waiver  of  the  statutory 
notice  required.  Shalleye/  aL  v.  Danbury  &  B.  H.  Ry.  Co.,  (Conn.) 
30  Atl.  Rep.  135. 

SsLme— Company  Liable  for  Injury  from  Defective  Track  though 
Injured  Person  Violates  the  *^  Latv  of  the  Road" — "  The  rule  of  the 
road/'  in  Georgia,  requires  travellers  with  vehicles,  when  meeting,  to 
each  turn  to  the  right,  and  one  may,  from  motives  of  courtesy,  or 
for  other  reasons,  waive  his  right  to  have  another  observe  this  rule, 
but  is  not  bound  to  do  so ;  but  the  fact  that  one  does  waive  this 
right,  and  in  so  doing  drives  into  a  dangerous  place  in  the  highway, 
and  is  thereby  injured,  affords  no  excuse  to  a  street-railway  com- 
pany which  caused  the  dangerous  place  to  exist,  and  will  not  pre- 
vent a  recovery  against  it  by  the  person  so  injured,  if  free  from 
negligence,  and  otlierwise  entitled  to  recover.  Atlanta  St.  R.  Co. 
V.  WiUker,  (Ga.)  31  S.  E.  Rep.  48. 

Ssime—Same — Instriictions  Held  Erroneous, — In  an  action  to  re- 
cover for  personal  injuries  resulting  from  an  alleged  defective 
track,  it  is  error  to  instruct  that  if  the  street-car  track  of  the  de- 
fendant was  in  a  dangerous  condition  to  persons  crossing,  and 
the  defendant  company  being  notified  of  the  defect,  promised  to 
repair  it,  and  such  promise  was  communicated  to  the  plaintiff,  he 
would  have  a  right  to  rely  thereon,  and  if,  while  so  relying,  he  was 
hurt  by  want  of  reasonable  care  on  his  part,  the  jury  should  find 
for  the  plaintiff.  Houston  City  Street  Ry.  Co.  v.  Richart,  (Tex.) 
29  S.  W.  Rep.  1040. 

The  ground  upon  which  this  instruction  was  declared  erroneous,  was  that 
it  omitted  the  effect  of  contributory  negligence,  the  court  arguing  that  if 
the  plaintiff  once  knew  of  the  defect,  and  had  been  induced  by  informa- 
mation,  such  as  a  prudent  man  would  have  acted  on,  to  believe  that  it  had 
been  repaired,  it  would  have  been  very  much  as  though  he  had  never  known 
it.  *'  But,*^  the  court  continued,  *^  would  an  ordinarily  prudent  man  have 
relied  upon  a  mere  promise  to  repair  ?  In  other  words,  would  he  have 
assumed  from  such  promise  that  the  track  had  been  repaired  ?  This 
was  a  question  of  fact,  and  the  instruction  took  it  away  from  the 
jury." 

Same — Same, — In  an  action  by  one  for  himself,  and  as  next  friend 
for  his  son,  to  recover  for  personal  injuries  to  the  son,  the  following 
instruction  was  given:  "If  you  find  for  the  plaintiffs,  consider, 
under  the  evidence,  C.  G.  Richart's  [the  son's]  loss,  if  any,  of  time, 
and  lessened  capacity,  if  any,  to  earn  money,  up  to  the  arrival  of 
the  age  of  21  years,  at  his  usual  vocation,  and  expenses  necessarily 
and  reasonably  incurred  for  medical  attention  and  nursing  and  for 
care,  as  the  result  of  such  injury,  if  any,  for  which  defendant  is 
liable,  and  find  such  sum  for  the  father,  C.  C.  Richart.  You  will  also 
consider,  second,  C.  G.  Richart's  pain  and  suffering,  if  any,  as  the 
result  of  such  injury,  if  any,  and  his  loss  of  time,  if  any,  and  less- 
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ened  capacity^  if  any,  to  earn  money  at  his  usual  vocation  after 
arriving  at  the  age  of  21  years;  and  such  sum,  if  anything,  you  will 
find  for  the  plaintiff,  C.  G.  Richart,  the  son."  Heldy  erroneous,  as 
not  limiting  the  loss  of  time  to  the  loss  which  had  accrued  at  the 
beginning  of  the  action.  Houston  City  Street  Ry.  Co.  v.  Richart, 
(Tex.)  29  S.  W.  Rep.  1040. 

Enforcement  of  Obligation  to  Pave— Qwes/iow  of  Reasonableness  of 
Demands  upon  the  Company  is  for  Jnry.^—Whare  an  obligation 
rests  upon  a  street-railway  company  as  between  it  and  a  muncipal- 
ity  to  keep  the  space  between  and  near  the  tracks  in  repair — in  an 
action  by  the  municipality  to  enforce  the  payment  of  the  expense 
of  certain  repairs  and  paving,  tlie  question  as  to  whether  or  not  the 
repairs  were  necessary,  or  tlie  particular  kind  of  paving  was  reason- 
able under  the  circumstances,  is  for  the  jury.  Borough  of  Mc- 
Keesport  v.  McKeesport  R.  Co.,  (Pa.)  27  Atl.  Rep.  lOOG. 

StLvne—Oeienses—In/enfiofi  of  Municipahfy  to  Charge  Cowpany, — 
"Where  an  ordinance  granting  a  franchise  to  a  railway  company  to 
lay  its  tracks  on  certain  streets,  provides  that  "on  all  streets  here- 
after contracted  to  be  imj)roved  within  the  borouc^h  limits,  siiid 
company  shall  pay  an  assessment  equal  to  the  cost  of  the  improve- 
ment between  its  tracks  and  lines  of  tracks,  and  on  all  streets 
traversed  shall  keep  the  space  between  its  tracks  and  lines  of 
track  in  complete  rt^pair,"  the  company  cannot  show  in  an 
action  to  charge  it  with  the  expense  of  certain  improvements  that, 
before  the  ordinance  was  passed,  contracts  had  already  been  entered 
into  for  the  improvement  of  certain  streets  on  which  its  tracks  were 
to  be  laid,  for  the  purpose  of  showing  that  the  municipality 
did  not  intend  to  charge  the  company  with  any  of  the  expense  of 
the  improvements  thus  contracted  for.  Borough  of  McKeesport  v. 
McKeespoi-t  P.  R.  Co.,  (Pa.)  27  Atl.  Rep.  1006. 

Action  for  Injuries  Resulting  from  Defective  Track  and  Roadbed — Con^ 
nStnicfive  Notice  of  Defects, — In  an  action  for  personal  injuries 
caused  by  the  plamtiff  being  thrown  from  his  wagon  while  driving 
on  the  tracks  of  the  defendant  company,  which  accident  was 
caused  by  the  rim  of  the  wheel  of  plaintiff^s  wagon  being  caught  by 
the  end  of  a  rail  which  had  been  worn  and  split,  it  was  shown  by 
the  testimony  that  the  car  tracks  were,  for  two  squares  from  the 
place  of  the  accident,  in  a  condition  dangerous  to  persons  driving 
on  the  street,  because  the  rails  were  worn,  and  manv  of  them  inse- 
curely fastened,  or  entirely  loose;  that  the  rail  which  caused  the  in- 
{'ury  was  so  worn  that  it  would  not  hold  the  spikes  by  wliich  it  had 
►een  fastened  down ;  that  at  one  end  it  was  split,  and  the  parts  sepa- 
rated about  an  inch ;  that  the  rail  appeared  to  have  been  in  this  con- 
dition for  some  time;  that  the  defects  were  apparent,  and  would 
have  been  observed  by  any  one  supervising  the  track,  and  that  after 
the  accident  this  rail  was  found  bent  so  that  this  end  was  two  feet 
above  the  surface  of  the  street,  and  it  was  held  that  it  was  for  the 
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jury  to  decide  whether  defendant  had  notice  of  the  defect.    Gilton 
V.  Hestonville,  N.  &  F.  P.  Ry.  Co.,  (Pa.)  31  Atl.  Eep.  249. 

The  court  below  in  this  case,  granted  a  nonsuit  on  the  ground  that  it 
did  not  appear  that  defendant  had  notice,  actual  or  constructive,  of  the 
defective  condition  of  the  rail;  but  the  supreme  court,  in  reversing  this 
decision,  said  that  the  certainty  that  defects  would  arise  imposed  upon 
the  railroad  company  the  duty  of  continued  vigilance;  that  the  defect  wu3 
apparent,  and  the  danger  from  it  probable,  and  that  the  duty  to  keep  the 
tracks  in  repair  was  clear  and  imperative. 

Same — Loose  Gobble  Stones — Remote  and  Proximate  Cause  of 
Accident, — In  the  case  of  Kraut  v.  Frankford  S.  P.  City  Pass.  Ry. 
Co.,  160  Pa.  St.  783,  plain tiflF  was  crossing  a  street  and  saw  a  car 
coming  towards  him  on  the  farther  track,  some  20  or  30  yards  from 
the  crossing.  After  passing  tlie  nearer  track  he  saw  the  car  was 
approaching  rapidly,  and  he  stopped  between  the  tracks;  to  avoid 
possible  danger  he  stepped  backwards  a  step  or  two,  and  as  he  did 
so  his  foot  went  into  a  hole,  or  among  loose  cobble  stones,  and  he 
fell,  both  arms  being  thrown  across  the  track  and  crushed  by  the 
car.  The  court  held  that  the  unusual  speed  of  the  car  and  the  de- 
fective crossing  were  both  factors  in  the  event,  and  since  the  de- 
fendant was  responsible  for  both,  it  was  useless  to  speculate  as  to 
which  was  the  remote  and  which  the  proximate  cause  of  the  acci- 
dent. 

In  this  case,  as  the  court  observed,  there  was  a  fundamental  question 
which  was  not  free  from  doubt,  and  that  was,  whether  there  was  such  con- 
nection between  the  condition  of  the  street  and  plaintiff's  fall  as  to  estab- 
lish the  one  as  the  cause  of  the  other.  The  cause  of  the  fall  was  not 
clearly  established.  The  plaintiff  himself  was  the  only  witness  as  to  that 
fact,  and  he  said :  **  So,  in  stepping  back  I  just  stepped  into  a  hole  or 
loose  cobble  stones,  and  my  foot  sank  down  and  pushea  me  forward,  and 
in  falling  forward  I  put  out  my  hands  to  save  myself,  and  both  went  under 
the  wheels,  and  after  that  I  recollect  nothing."  On  cross-examination  he 
said  he  could  not  tell  whether  his  foot  went  down  among  loose  cobble 
stones  or  into  a  hole,  he  simply  knew  he  went  down.  Other  testimony 
showed  that  there  were  holes  in  the  surface  at  the  crossing  and  loose 
stones  in  it.  And  the  court  held  that  the  jury  could  properly  find  that 
such  hole,  or  loose  stones,  and  not  a  mere  unevenness  in  the  pavement^ 
caused  the  accident. 


K0TE8. 


(1)  Obligation  of  Street  Railways  to  Keep  Track  and  Street  In  Repair. — 
The  duty  of  a  street-railway  company  to  repair  the  streets  which 
it  occupies,  or  more  definitely,  that  portion  of  the  street  upon 
which  its  tracks  are  laid,  is  a  gjeneral  one,  requiring  no  legislative 
or  direct  agreement  to  support  it,  and  such  a  company  is  bound  to 
use  reasonable  care  and  diligence  to  keep  the  space  which  it 
actualljr  occupies  in  a  safe  condition  for  ordinary  travel,  failing  in 
which,  it  must  answer  for  the  consequences.     People  v.  Chicago, 
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€tc.,  Co.,  67  111.  118;  Cline  v.  Crescent  City  E.  R.  Co.,  41  La.  Ann. 
1031;  Rockwell  v.  Third  Ave.  R.  Co.,  64  Barb.  438;  Eyler  v.  Alle- 
ghaney  Co.,  49  Ind.  257. 

A  street-railway  company  is  bound  to  keep  its  entire  roadbed,  to 
the  end  of  its  ties  and  its  crossings,  in  repair,  so  as  not  to  obstruct 
tnvyel  across  its  road,  or  longitudinally  upon  it,  and  this  duty  is  a 
continuing  one,  irrespective  of  whether  the  charter  expressly  re- 
quires it  or  not.  Memphis,  P.  P.  &  B.  Ry.  Co.  v.  State,  b7  Tenn. 
746.  Citing  and  approving  Louisville  &  N.  R.  Co.  v.  State,  3 
Head.  524. 

The  charters  of  corporations  which  confer  exclusive  privileges 
for  the  particular  advantage  of  the  grantees  are  to  be  construed 
liberally  for  the  benefit  of  the  public,  and  strictly  as  against  the 
corporations;  hence,  the  duty  of  a  railway  compauj^  under  its  charter 
to  restore  a  highway  to  its  former  usefulness  is  not  discharged 
when  it  restores  it  to  a  proper  condition  at  the  time  the  road  is 
constructed,  but  the  duty  is  a  continuing  one,  and  this,  even 
though  the  charter  does  not,  in  express  terms,  impose  the  obligation 
to  repair.  Burritt  v.  City  of  New  Haven,  42  Conn.  174.  See  also 
State  V,  St.  Paul  M.  &  M.  R.  Co.,  (Minn.)  36  K  W.  Rep.  870,  and 
State  V.  Minneapolis  &  St.  L.  R.  Co.,  39  Minn.  219. 

Where  a  street-railway  company  is,  by  the  legislature,  granted 
the  privilege  of  constructing  its  line  upon  the  streets  of  a  city,  such 
company,  in  the  absence  of  statutory  provision,  is  bound  to  keep  in 
repair  that  portion  of  the  streets  which  it  occupies,  but  the  city 
cannot  compel  it  to  keep  in  repair  any  greater  portion  of  such 
streets.  City  of  Harrisburg  v,  Harrisburg  Pass.  K.  Co.,  1  Pears. 
(Pa.)  298. 

The  obligation  to  repair  a  street  is  not  an  obligation  to  construct 
a  new  pavement.  State  ex  rel  v,  Corrigan  Consolidated  St.  Ry. 
Co.,  85  Mo.  263,  29  Am.  &  Eng.  R.  Cas.  591. 

In  the  case  of  Mayor,  etc.,  of  New  York  v.  N.  Y.  &  H.  R.  Co.,  19 
N.  Y.  S.  67,  a  street-railway  company  which  was  authorized  to  lay 
its  tracks  upon  certain  streets,  and  was  obligated  to  pave  the  streets 
in  and  about  its  rails,  was  afterwards  authorized  by  ordinance  to 
lay  its  track  upon  a  certain  avenue  to  a  certain  named  cross  street, 
*'or  as  far  as  the  avenue  might  from  time  to  time  be  opened,"  but 
was  silent  upon  the  question  of  paving  the  street;  subsequently, 
another  act  was  passed  which  authorized  the  railway  company  to 
extend  its  tracks  in  said  avenue  from  the  cross  street  named  in  the 
previous  ordinance  to  another  cross  street  beyond,  and  from  that 
point  "northerly  as  far  as  the  avenue  might  from  time  to  time  be 
opened,"  but  did  not,  in  direct  terms,  impose  the  obligation  of 
paving  the  street,  the  only  provision  being  that  in  the  construction, 
use,  and  operation  of  its  tracks  and  extension,  it  should  have  the 
same  rights  and  privileges  which  it  then  possessed  under  former 
grants;  and  it  was  held  that  the  act  did  not  impose  upon  the  com- 
pany the  obligation  of  paving  the  street  between  its  tracks  above 
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the  cross  street  named  in  the  first  ordinance  which  granted  it  the 
right  of  extending  its  tracks. 

A  street-railway  company  which  is  exempt  from  assessment  for 
grading,  paving,  macadamizing,  filling,  or  planking  the  streets  or 
parts  of  streets  upon  which  it  should  construct  its  tracks,  is  not 
therefore  relieved  from  the  payment  of  an  assessment  to  defray  the 
expense  of  widening  the  streets  upon  which  its  tracks  are  con- 
structed. Parmelee  et  ah  v,  Chicago,  and  Bunch  et  aL  v.  Chicago, 
60  111.  5^67. 

Where  a  street-railway  company  was  granted  permission  by  a  city 
to  double  its  track  throughout  a  certain  street,  upon  condition  that 
it  should  thereafter  bear  all  the  expense  of  repaving  so  much  of  the 
street  as  was  occupied  by  its  tracks,  and  that  it  should  relay  its  track 
in  the  middle  of  the  street,  it  was  held  that  the  ordinance  granting 
such  permission  applied  to  the  entire  street,  and  that  the  company, 
by  availing  itself  in  part  of  the  permission  granted  to  it,  accepted 
the  conditions  in  full,  and  lost  the  benefit  of  any  former  exemp- 
tions and  privileges  inconsistent  therewith.  City  of  Detroit  v.  De- 
troit Ry.  Co.,  37  Mich.  658. 

A  distinction  is  made  by  the  cases  between  the  duty  of  a  street- 
railway  company,  in  the  absence  of  charter  obligation  or  agreement, 
to  pave  or  repave  a  portion  or  all  of  the  streets  which  it  occupies, 
and  the  duty  of  such  companies  to  repair  their  tracks  and  roaabed 
in  immediate  connection  therewith.  The  weight  of  authority  holds 
that  unless  the  duty  is  imposed  upon,  or  assumed  by  a  railway 
company,  there  is  no  obligation  upon  it  to  puve  the  streets,  or  the 
portions  thereof  which  it  occupies,  and  that  if  a  designated  portion 
of  a  street  is  paved,  under  a  legally  created  obligation  to  do  so,  the 
company  cannot,  in  the  absence  of  its  consent,  or  unless  the  power 
to  impose  additional  burden  has  been  expressly  reserved,  be  re- 
quired to  pave  a  greater  portion  than  that  stipulated.  Chicago  v. 
Sheldon,  9  Wall.  50;  Kansas  City  v.  Corrigan  Consolidated  St.  By. 
Co.,  86  Mo.  67. 

(2)  Recovery  by  City  ower  against  Street  Railway  for  Injuries  Resulting 
from  Defective  Track  and  Roadbed. — A  street-railway  company  is  liable 
over  to  the  city  which  granted  it  the  franchise  of  operating  its  cars 
upon  the  streets  thereof,  for  the  amount  of  a  judgment  secured 
against  the  city  for  injuries  sustained  by  a  traveller  in  consequence 
of  the  company's  failure  to  keep  the  pavement  "  in  thorough  repair 
within  the  tracks,  and  three  feet  on  each  side  thereof,  with  the  best 
water  stone,  under  the  direction  of  such  competent  authority  as 
the  common  council  might  designate,^*  as  was  provided  in  an  agree- 
ment on  the  part  of  the  company,  the  latter  having  been  notified 
by  the  city,  of  the  commencement  of  the  action  against  it  for  such 
damages.  City  of  Brooklyn  v.  Brooklyn  City  R.  Co.,  47  N.  Y.  475, 
affirming  57  Barb.  497.  See  also  Chicago  City  v.  Eobbins,  3 
filackf.  418;  Woburn  v.  Henshaw,  101  Mass.  193;  Lowell  v.  B.  & 
L.  E.  Co.,  23  Pick.  24. 
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GUMBEBLAND  TELEGRAPH  &  TeLEPHOI^  GO. 

V, 

United  Electric  Eailway  Co. 

{Supreme  Court  of  Tennessee,  March  10,  1894.) 

Electric  Street  Railway— Not  Additional  Servitude  to  Public  Streets  [(1) 
p.  822]. — An  electric  street  railway  operated  by  means  of  an  overhead 
trolley  wire  supported  by  poles,  with  permission  of  the  public  authorities, 
for  the  transportation  of  passengers  only,  and  conforming  its  tracks  to  the 
surface  of  the  ground,  is  not  an  additional  servitude  upon  the  fee,  but  a 
legitimate  use  of  the  streets  within  the  original  general  purpose  of  their 
dedication.    (Page  300.)     Wilkes,  J,,  and  Bright,  Sp.J.,  dissenting. 

Same — Liability  of  Telephone  Company  for  Expense  of  Erecting  Higher 
Poles  Made  Necessary  by  Trolley  Line^ — An  electric- rail Wciy  company  is 
responsible  for  the  expenses  incurred  by  a  telegrapher  telephone  company  in 
erecting  higher  poles  so  as  to  prevent  its  wires  from  coming  into  conflict 
with  those  of  the  railway  company,  where  the  latter  company  could,  in  the 
first  instance,  have  reasonably  avoided  conflict.  {Page  302.)  Pickle,  Sp,J,f 
and  Snodgrass,  J.,  dissenting. 

Same — Not  Liable  to  Telegraph  Companies  for  Damage  Caused  by  In- 
duction [(2)  p.  328.] — An  electric  street-railway  company  duly  authorized 
and  properly  constructed  is  not  liable  to  a  telegraph  or  telephone  company 
which  has  also  been  duly  authorized  to  maintain  its  lines  along  a  street, 
and  whose  wires  were  first  placed  thereon,  because  the  strength  of  the  cur- 
rent of  electricity  in  the  wires  of  the  railway  company  causes  so  much  in- 
duction of  the  wires  of  the  telegraph  or  telephone  company  that  the  lines 
of  the  latter  cannot  be  used  for  the  purpose  for  which  they  were  con- 
structed.    {Page  302.) 

Same— Effect  of  Legislative  Act  Authorizing  Electric  Street  Railways,  as 
Modifying  a  Previous  Act  Authorizing  Telephone  or  Telegraph  Companies 
[(3)  p.  328].— A  legislative  act  (Tenn.  Acts  1889,  ch.  40)  permitting  street- 
railway  companies  to  use  electricity  in  the  propulsion  of  their  cars,  does 
not  repeal,  modify,  or  affect,  a  previous  act  (Tenn.  Act  1885,  c.  66)  which 
authorizes  the  construction  and  operation  of  telephone  companies;  nor  does 
it  in  any  degree  render  it  subordinate  to  the  junior  franchise.  {Page  303, 
et  seq.) 

Same — Liability  of  Electric-railway  Companies  to  Telephone  Companies 
for  Injuries  Caused  by  Conduction  [(2)  p.  326].— Injury  by  conduction  con.sti- 
tutes  vsuch  invasion  or  taking  of  plaintiff's  property  as  renders  defendant 
liable  for  the  damage  done.  Where,  therefore,  a  teler>hone  company  uses  the 
single-wire  system,  in  which  the  earth  is  used  as  the  return  conductor  at 
the  central  station  of  the  company,  and  from  the  telephones  placed  in  the 
houses  of  its  subscribers,  and  where  the  electric  currents  necessary  for  its 
proper  operation  create  no  harmful  disturbance  of  natural  electrical  con- 
ditions ;  and  where  an  electric  street-railway  company  using  this  single 
trolley  wire  system,  in  which  the  earth  is  used  as  a  return  conductor,  gen- 
erates such  powerful  and  varying  currents  of  electricity  as  to  produce  un- 
natural and  disturbing  electrical  conditions,  as  the  result  of  which  the 
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service  of  the  telephone  company  is  practically  destroyed,  because  the 
greater  electrical  currents  generated  by  the  railway  company  invade  the  tele- 
phone exchange  and  the  telephones  of  its  subscribers  by  conduction,  such 
railway  company  can  be  made  to  respond  in  damages  for  the  injury  thus 
done  to  the  business  of  the  telephone  company.  {Page  305,  et  seq,)  Cold' 
well  and  8nod grass ^  JJ„  dissenting. 

Telegraph  and  Telephone  Companies  under  no  Duty  to  Protect  Them- 
selves from  Conduction. — Under  the  circumstances  i)reviously  stated,  it  is 
no  defense  in  behalf  of  an  electric  street-railway  company  that  the  tele- 
phone company  failed  to  protect  itself  from  injurious  consequences  by 
making,  at  its  own  ultimate  cost,  such  changes  in  its  existing  plant  as 
would  obviate  the  effects  of  conduction.    (Page  312.) 

Appeal  from  Davidson  county  circuit  court.  Heversed  in 
part. 

Vertreea  &  VertreeSy  for  appellant. 

East  dk  Fog  and  J.  C.  Bradford,  for  appellee. 

Pickle,  Special  Judge. — This  is  a  suit  by  a  telepnone  com- 
pany against  an  elecric  street-railway  company  to  recover 
damages  inflicted  upon  tlie  telephone  plant  by  the  contiguous 
railway  plant.  The  plaintiff  has  appealed  from  an  adverse 
judgment,  and  assigned  errors.  The  facts  are  practically  un- 
disputed, and  so  far  as  they  are  material  or  pertinent  to  the 
questions  to  be  determined,  are  as  follows  : 

The  plaintiff,  a  Kentucky  corporation,  had,  prior  to  1889, 
established  in  the  city  of  Nashville  a  telephone 
**  **  plant  upon  the  "  single-wire  "  plan  or  system.     The 

earth,  under  this  system,  is  used  as  the  return  conductor  to 
complete  the  electrical  circuit,  and  the  overhead  single  wire 
must  have  earth  connections  at  both  ends,  at  the  exchange, 
and  at  the  subscribers'.  These  earth  connections  of  plain- 
tiff's wires  were  effected  upon  private  property  at  both  ends, 
upon  the  company's  property  at  the  exchange,  and  upon  the 
subscriber's  property,  by  his  consent,  at  the  other  end. 

The  poles  upon  which  plaintiff's  wires  were  stretched  were 
planted  in  the  public  streets  by  permission  of  the  city  coun- 
cil, and  by  authority  of  a  general  statute  of  this  state,  which 
empowers  telephone  and  other  like  companies,  both  foreign 
and  domestic,  to  construct,  operate,  and  maintain,  upon  con- 
sideration of  certain  benefits  conceded  to  the  state  and  gen- 
eral government,  their  lines  along  and  over  the  public  high- 
ways  and  streets  of  the  cities  and  towns  of  this  state,  provided 
that  the  ordinary  use  of  such  public  highways,  streets,  etc.,  be 
not  thereby  obstructed.     Acts  1885,  c.  66. 

In  telegraphy,  of  which  telephony  is  but  another  form,  it 
has  been  universal   practice   for  half  a  century  to  use  the 
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earth  as  the  return  circuit.  The  plaintijBTs  plant  was  con- 
structed in  accordance  with  an  approved  system,  and  the 
one  chiefly  used  in  all  the  large  cities  of  the  United  States. 
The  electric  currents  required  and  used  in  the  operation  of 
plaintiff's  plant  cause  no  hurtful  disturbance  anywhere  of 
natural  electric  conditions. 

The  plaintiff's  plant,  thus  constructed,  was  in  perfect  con- 
dition and  successful  operation,  rendering  satisfactory  ser- 
vice to  its  patrons,  when,  in  1889,  the  defendant,  a  domestic 
corporation,  having  obtained  control  of  the  street  railways  of 
Nashville,  which  had,  with  one  unimportant  exception,  been 
operated  by  horse  power,  constructed  and  put  into  operation 
thereon  a  single-trolley  overhead  electric  railway  system. 
Defendant's  action  in  this  particular  was  authorized  by  gen- 
eral public  statutes  of  the  state,  which  provided  that  street- 
railway  companies  that  had  hitherto  used  animal  power  for 
the  operation  of  their  cars  might,  with  the  consent  of  the 
city  authorities,  adopt  electricity  as  a  motive  power.  Acts 
1887,  c.  65 ;  Acts  1889,  c.  40.  The  required  consent  of  the 
city  authorities  was  obtained  by  defendant. 

While  there  are  two  systems  of  electric  railways,  the 
single-trolley  system  and  the  double- trolley  system,  the 
former  is  the  more  approved  and  satisfactory,  and  the  one  in 
general  use.  It  is  better  adapted  than  the  double-trolley 
system  to  single-track  railways  like  defendant's.  It  is  like- 
wise cheaper.  The  defendant's  plant  was  properly  con- 
structed and  equipped  according  to  the  single-trolley  system. 
The  earth  is  used  as  a  return  circuit  in  the  operation  of 
street  railways  constructed  upon  the  single-trolley  plan, 
but  not  for  those  operated  upon  the  double-trolley  plan. 
The  defendant,  in  the  operation  of  its  plant,  generates  or  col- 
lects electricity  in  such  unusual  quantities,  and  applies  and 
uses  it  in  such  violent,  turbulent,  and  varying  currents,  as  to 
produce  a  non-natural  and  disturbed  condition  electrically, 
not  only  within  the  streets,  but  for  the  distance  of  half  a  mile 
on  either  side.  The  plaintiff's  entire  plant  was  for  a  time 
paralyzed,  and  its  utility  destroyed,  by  the  construction  and 
operation  of  defendant's  plant  or  system. 

The  injuries,  so  fatal  to  plaintiff's  franchise  and  plant, 
resulted  by  several  methods  that  it  is  important  to  describe. 

First,  Injury  resulting  from  what  is  known  as  "conduc- 
tion "  or  "  leakage."  Currents  of  electricity  of  great  strength 
and  force  are  generated  and  applied  by  defendant  in  the  pro- 

Sulsion  of  its  cars.     These  abnormal  currents  of  the  electrical 
uid  are  poured  out  or  permitted  to  escape  into  the  streets. 
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Tliej  overflow  the  streets  and  invade  private  property  for 
half  a  mile  on  either  side,  and,  finding  tne  earth 
widttcti!^"  connections  of  the  telephone  wires  at  the  ex- 
change, and  at  the  subscribers',  pass  up  into 
those  wires  and  the  telephone  instruments,  'and  by  reason 
of  their  great  force  and  volume  substantially  destroy  the 
utility  of  the  telephone  plant.  This  interference  can  be  ob- 
viated in  only  one  way,  viz.  by  a  metallic  return  circuit  for  one 
of  the  plants.  The  only  metallic  return  circuit  for  a  railway 
yet  discovered  is  that  known  as  the  "  double- trolley  "  system. 
The  double-trolley  svstem  is  more  expensive  than  the  single- 
trolley  system,  and  inferior  in  other  respects  for  the  opera- 
tion of  single-track  railways. 

A  recent  invention  known  as  the  "  McLeuer  Device,"  has 
been  proved  by  experience  to  be  an  effective  remedy  for  the 
disturbances   caused   by  conduction.     This  McLeur  device 
consists  of  a  lare^e  copper  wire,  supported  on  poles, 
device."  ^lin  which  the  outgoing  telephone  wires  are  con- 

nected at  both  ends,  and  which  serves  as  a  return 
circuit  instead  of  the  earth.  The  McLeuer  device  is  the 
most  effective  and  least  expensive  remedy  that  has  been  dis- 
covered for  the  disturbances  caused  by  conduction.  The 
plaintiff  was  compelled,  in  order  to  reclaim  its  plant,  to  put 
in  this  McLeuer  device  at  a  cost  of  $3,660.58. 

Second.  Injury  resulting  from  what  is  called  "  induction  " 
or  **  parallelism."  The  wires  of  the  telephone  company  and 
iBjnry  from  of  the  railway  company  are  parallel  upon  some  of 
Induction.  the  Streets.  It  is  a  physical  fact  of  much  im- 
portance in  electric  mechanism  that  when  two  wires  of  two 
circuits  are  parallel  to  each  other,  and  there  is  a  current  of 
varying  intensity  on  one  of  them,  this  will  produce  in  the 
other,  in  the  opposite  direction,  a  current  of  electricity  of 
similar  variation.  The  amount  of  induction  depends  upon 
variation  in  current,  the  distance  of  the  wires  from  each 
other,  and  the  length  of  the  parallelism  of  the  wires.  The 
current  upon  the  trolley  wire  and  the  feed  wire  of  the  railway 
is  quite  variable  in  quantity  and  intensity,  owing  to  the  drain 
upon  the  store  of  the  electricity  by  the  moving  and  stopping 
of  the  car.  Nor  is  the  electricity,  as  generated,  exactly 
uniform  in  its  flow  from  the  dynamo.  The  result  is,  wherever 
the  telephone  wire  is  parallel  with  the  trolley  wire  and  feed 
wire,  there  is  induced  upon  the  telephone  wire  a  current 
whose  variation  corresponds  with  the  variations  of  the  elec- 
trical current  on  the  electric  railway  wires,  thereby  produc- 
ing such  disturbances  as  render  the  use  of  the  telephone 
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plant  impracticable.  But  one  practicable  remedy  has  been 
discovered  for  the  disturbances  caused  by  induction  ;  that  is, 
to  destroy  the  parallelism  of  the  wires  of  the  two  circuits. 
This  remedy  is  practicable  for  the  telephone  company  alone. 
The  expense  incurred  by  plaintiff  on  this  account  was 
$856.30. 

Third.  The  plaintiff  expended  $816  in  putting  up  higher 
poles  on  Main  street^  in  consequence  of  conflict  produced 
by  the  erection  of  defendant's  poles  and  wires.  constraetioB 
The  plaintiff's  poles  occupied  one  side  of  Main  >r  higher  poles 
street  and  defendant's  poles  were  put  up  on  both  -Expewe. 
sides  of  said  street,  and  conflicted  with  plaintiffs  poles  and 
wires,  so  as  to  render  it  necessary  for  plaintiff  to  put  in  new 
and  higher  poles. 

The  majority  of  the  court  think  the  defendant  could  have 
reasonably  avoided  this  conflict  by  supporting  its  wires  upon 
a  single  tile  of  poles  with  arms,  erected  through  j iBdiny  of 
the  middle  of  the  street,  or  upon  the  opposite  side  conrt-DiiaeBt 
from  the  telephone  poles  and  wires.  Judge  Snod-  *>"•««'«>»• 
GRASS  and  the  writer  of  this  opinion  do  not  concur  in  this 
finding  of  fact. 

The  contention  of  the  parties  will  be  stated  and  disposed 
of  in  order,  and  so  much  of  the  court's  charge  as  may  be 
deemed  material  will  be  stated  in  the  proper  connections. 
The  fact  that  plaintiff  sustained  loss  in  conse-  contentioBor 
quence  of  the  construction  and  operation  of  de-  parties- Qaei- 
fendant's  plant  is  admitted  by  defendant.  The  «<>«»»■««■■•• 
amount  of  that  loss  is  accurately  ascertained,  and  is  not  a 
matter  of  controversy.  The  sole  question  for  determination 
is  defendant's  liability  for  that  loss.  The  loss  by  conduction 
is  distinct  from  that  resulting  from  induction  and  from  con- 
flict of  the  poles  and  wires  of  the  two  systems.  The  two 
items  last  named — loss  by  induction  and  by  conflict  of  poles 
and  wires — may  be  conveniently  considered  together  as  in- 
volving the  same  or  similar  questions.  But  loss  by  con- 
duction will  be  considered  apart  from  other  matters. 

1.  Is  defendant  liable  for  loss  that  plaintiff  sustained  from 
induction  and  from  conflict  of  the  poles  and  the  wires  of  the 
two  systems?  This  loss  unlike  that  caused  by  Trolley eom- 
conduction,  occurs  upon  and  within  the  streets,  P"y  i**i>ie  to 
and  is  a  direct  and  immediate  result  of  plaintiffs  J^^J^^^ 
occupation  and  use  of  the  streets  simultaneously  iBdaetion 
with  defendant,  and  would  be  obviated  or  remedied  by  the 
withdrawal  of  either  party  from  the  streets. 

It  is  important  to  ascertain  the  exact  status  and  relative 
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rights  of  these  companies  as  regards  their  use  and  occupa- 
tion of  the  public  streets.  Both  are  quasi  public  corpora- 
tions of  the  same  general  character.  Both  serve  important 
public  ends  and  needs,  and  are  equal  candidates  for  public 
favor.  Both  derive  their  rights  and  franchises  from  the 
same  source, — a  public  general  statute, — and  exercise  them 
by  permission  of  the  same  city  authorities.  The  legislature 
intended  that  both  should  continue  to  exist  under  conditions 
favorable  to  the  accomplishment  of  the  purposes,  of  their 
creation.  No  purpose  to  sacrifice  one  for  the  benefit  of  the 
other  is  apparent.  It  is  therefore  not  quite  accurate  to  say 
that  defendant  has  the  dominant  and  plaintifi*  a  subservient 
use  of  the  streets.  Their  respective  rights  to  occupy  and  use 
the  streets  are  co-ordinate.  Each,  within  its  own  sphere,  is 
independant  of  the  other.  The  defendant's  right  is  to  use 
the  streets  for  the  erection  and  operation  of  an  electric  rail- 
way. Acts  1887,  c.  65 ;  Acts  1889,  c.  40.  And  this,  it  is 
insisted,  is  a  strictly  legitimate  and  ordinary  street  use.  The 
plaintiffs  right  is  to  use  the  streets  incidently  in  the  erection 
and  operation  of  a  telephone  plant,  with  the  proviso  that  the 
ordinary  use  of  the  streets  be  not  thereby  oDstructed.  It  is 
perfectly  clear  that  no  conflict  can  occur  between  these  com- 
panies in  the  use  of  the  public  streets  if  each  shall  remain 
within  its  proper  sphere,  and  exercise  its  power  with  that 
careful  and  prudent  regard  for  the  rights  of  the  other  which 
the  law  enjoins.  The  defendant  must  exercise  care  and  pru- 
dence to  avoid  injury  to  plaintiff  and  plaintiff  must  not  ob- 
struct defendant's  use  of  tne  streets  if  that  be  an  "  ordinary 
use." 

Is  an  electric  street  railway  an  ordinary  use  of  the  streets  ? 
There  can  be  no  substantial  distintition  between  an  ordinary 
and  a    strictly   legitimate    use   of  the    streets.     With   rare 

unanimity  the  courts  have  concurred  in  holding 
Electric  street  that  an  electric  street  railway,  operated  by  means 
railway  an  q£  ^^^  overhead  trolley  wire,  supported  by  poles, 
ofthcTstrreu.    ^ith  permission  of  the  public  authorities  for  the 

transportation  of  passengers  only,  and  conforming 
its  track  to  the  surface  of  the  ground,  is  not  an  additional 
servitude  upon  the  fee,  but  a  legitimate  use  of  the  streets, 
within  the  original  general  purpose  of  their  dedication.  Tag- 
gart  V.  Kailway  Co.,  16  K.  I.  668,  43  Am.  &  Eng.  E.  Cas. 
208  ,  Halsey  v,  Kailway  Co.,  47  N.  J.  Eq.  380 ;  Kailway  Co. 
V.  Winslow,  3  Ohio  Cir,  Ct.  425 ;  Railway  v  Mills,  85  Mich. 
634 ;  Cincinnati  Inclined  Plane  Ry.  Co.  v:  City  &  Suburban 
T^l.  Ass'n,  48  Ohio  St.  390 ;  Lockhart  v  Railway  Co.,  139  Pa. 
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St.  419 ;  Eafferty  v.  Traction  Co.  (Pa.  Sup.),  6  Am.  Ey.  & 
Corp.  Eep.  335, 147  Pa.  St.  579,  50  Am.  &  Eng.  R.  Cas,  239. 
Streets  were  designed  to  afford  facilities  for  the  intercom- 
munication of  the  multitudes  of  people  assembled  within 
cities  and  towns. 

New  and  improved  methods  of  travel,  devised  to  meet  the 
growing  demands  of  increased  population  and  suburban  life, 
are  within  the  original  general  purpose  for  which  ^^j  ,„,, 
streets   were  created.      Electric   street    railways,  poseofitrwt— 
constructed    and   operated   as   stated,  are   but   a  improred 
modern  and  improved  use  of  the  streets  as  public  »•*»>«>«<>' 
ways,  affording,  without  considerable  public  incon-    "^* " 
venience  or  obstruction  of  other  proper  use  of  the  streets, 
the  facilities  for  cheap,  rapid,  cleanly,  and  convenient  trans- 
portation, so  essential  to  the  population  of  large  cities  and 
their   suburban   additions.      The   growth   and   extension    of 
cities  must  have  been  contemplated  when  the  streets  were 
established.     Such  use  of  the  streets,  whether  new  or  old,  as 
would    best    accommodate    the   increased   population,  must 
have  been  likewise  contemplated. 

The  objections  urged  against  the  electric  railway  would  ex- 
clude the  horse  car  and  the  cable  car,  and  the  result  would 
be  to  magnify  the  abutter's  insignificant  interest  in  the  fee 
into  an  importance  and  value  never  contemplated  by  either 
party,  and  to  subject  the  public  to  the  burden  and  inconven- 
ience of  making  new  condemnations  of  the  fee  upon  the  intro- 
duction of  any  new  and  improved  method  of  using  the  streets. 

We  hold  the  electric  street  railway  a  legitimate  use  of  the 
streets  within  the  original  general  purpose  of  dedication,  and 
therefore  an  ordinary  use.  This  seems  to  have  been  the  com- 
mon understanding  hitherto  of  the  legislature,  the  street-rail- 
way companies,  the  general  public,  and  the  legal  profession. 

We  do  not  hold,  and  must  not  be  understood  as  holding, 
that  the  electric  railway  companies  may,  without  making  com- 
pensation, accompany  such  ordinary  use  of  the  Electric  8tr«et 
streets  with  such  extraordinary  incidents  as  im-  r*nroadic«B- 
pose  new  or  additional  burdens  upon  properties  JuJ"JJ*ge*Ji'. 
outside  the  streets  that  were  not  and  could  not  tude  without ' 
have  been  contemplated  and  compensated  for  in  compensation, 
the  original  taking.  The  difference  between  a  dummy  line 
aud  an  electric  street  railway  are  so  palpable  as  to  require 
no  enumeration.  Judges  Wilkes  and  Bright  do  not  concur 
iu  the  conclusion  that  electric  street  railways  are  an  ordinary 
use  of  the  streets. 

By  whose  negligence  or  fault  has  plaintiff  sustained  the 
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loss  under  consideration  ?  Clearly,  upon  the  facts  as  found 
BefendRnt  re-  ^7  ^^®  majority,  the  loss  caused  by  conflict  of  poles 
•pouaibie  for  and  wires  is  imputable  to  defendant's  fault  or 
loss  by  conflict  want  of  care.  Having  power  to  have  avoided 
of  pole.,  etc.  ^j^jg  conflict  without  injury  to  its  plant,  it  was 
defendant's  duty  to  do  so.  The  conflict  was  the  result  of 
defendant's  unnecessary  act.  On  the  other  hand,  the  loss  by 
induction  cannot  be  imputed  to  any  fault  or  negligence  of 
defendant.  Its  plant  was,  as  regards  this  matter,  properly 
constructed  and  operated.  Defendant  could  not  obviate  in- 
duction without  abandoning  the  streets  where  it  occurred. 
Induction  is  such  obstruction  of  the  streets  as  plaintiff  is 
forbidden  to  create. 

The  objection  that  induction  is  not  an  obstruction  of  the 
streets  "  sticks  in  the  bark."     True,  it  did  not  arrest  the  con- 
struction and  operation  of  defendant's  plant,  but 
"  Induction »»    ^j^^^^  results,  uot  for  the  reason  that  induction  is 

an  obRtrnctlon  .  ^     i         i'  iii  i    t       t       j. 

ofthestreetB.  ^^^  ^^  obstruction,  but  because  defendant  was 
sufficiently  powerful  to  disregard  and  override  it. 
A  child  upon  defendant's  track,  in  front  of  its  moving  car,  is 
not,  in  a  strict  sense,  an  obstruction ;  but  who  will  say  that 
the  fact  does  not  seriously  interfere  with  defendant's  free  and 
unembarrassed  use  of  the  street  ?  The  constraint  caused  by 
liability  for  legal  penalties,  if  the  child  is  crushed,  operates 
as  a  very  substantial  obstruction.  Defendant  must  stop  the 
car,  or  incur  serious  liability.  It  is  in  vain  to  say  that  induc- 
tion is  not  an  obstruction  lif  defendant  shall  be  held  for  the 
unavoidable  damage  caused  by  it.  It  is  true,  induction  im- 
plies no  physical  contact  of  the  two  plants,  but  it  is  a  direct 
and  immediate  result  of  plaintiff's  use  and  occupation  of  the 
streets.  The  presence  of  plaintifl^s  poles  and  wires  upon  the 
streets  causes  induction,  and  their  removal  would  obviate  it. 
The  plaintiff  cannot  recover  for  the  loss  sustained  from  induc- 
tion. It  results  from  its  unlawful  obstruction  of  defendant's 
use  of  the  streets.  The  consideration  of  other  questions  is 
irrelevant  in  this  connection. 

2.  Is  defendant  liable  for  loss  sustained  by  plaintiff  from 
the  effects  of  conduction  ?  The  loss  by  conduction,  unlike  that 
caused  by  induction,  does  not  result  from  plain- 
WeT?*"*  b*'  ^^^  obstruction  of  defendant's  use  of  the  streets 
condnctioB.  ^  ^^^  ^^  ordinary  purpose.  This  interference  would 
occur,  and  cause  precisely  the  same  loss  to  plain- 
tiff, and  in  precisely  the  same  manner,  if  plaintiff  had  no 
poles  or  wires  upon  the  streets.  Loss  by  conduction  does  not 
result  in  the  slightest  degree  from  the  presence  of  plaintiffs 
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poles  and  wires  upon  the  streets,  and  would  not  be  to  any 
extent  remedied  bj  their  removal.  The  contact  between  the 
two  plants,  caused  by  conduction  and  the  consequent  injury, 
does  not  occur  upon  or  within  the  streets  or  through  the 
medium  of  plaintiff's  poles  and  wires  located  upon  the  streets, 
but  upon  plaintiff's  private  property,  and  that  of  its  subscrib- 
ers, lying  outside  of  its  streets,  and  within  half  a  mile  on 
either  side. 

The  fact  of  plaintiff's  occupation  and  use  of  the  streets — 
a  controlling  factor  in  determining  defendant's  liability  for 
loss  by  induction — is  irrelevant  in  the  consideration  of  the 
question  of  defendant's  liability  for  loss  by  conduction.  This 
question  must  be  determined  as  if  the  plaintiff'  had  no  poles 
or  wires  upon  the  streets. 

The  proviso  in  the  statute  of  1885,  forbidding  plaintiff,  by 
its  use  of  the  streets,  to  obstruct  their  ordinary  use,  Las  no 
application  to  the  question  under  consideration.  That  statute 
limits  plaintiff's  use  of  the  streets,  but  it  does  not  abridge  its 
right  to  private  property  outside  the  streets,  and  wholly 
detached  from  their  use.  That  statute  confers  upon  plaintiff 
the  use  of  the  streets,  and  limits  that  use.  It  does  not  confer 
upon  plaintiff  any  rights  of  private  property  outside  the 
streets,  and  does  not  undertake  to  abridge  any  such  rights. 
The  proviso  pertains  wholly  and  exclusively  to  the  use  of  the 
streets.  The  defendant's  claim  to  the  dominant  use  of  the 
streets,  if  conceded,  has  no  place  in  the  consideration  of  this 
question,  involving  the  rignts  of  the  parties  outside  the 
streets. 

Another  contention  of  a  kindred  nature,  made  on  behalf  of 
defendant,  may  be  conveniently  disposed  of  in  this  connec- 
tion.    It  is  insisted  that  plaintiff's  corporate  fran- 
chise was  revoked  or  modified  as  an  effect  of  the  f/aBchiM*Bot 
legislation    permitting    street-railway    companies  annDiiedby 
to  use  electricity  in  the  propulsion  of  their  cars ;  i«»*«i««v«  net 
at  least  so  far  as  to  render  it  subordinate  to  de-  rilJll^yg^a^/ir 
fendant's  junior  franchise.     To  state  it  in  another  streeu  used  by 
form,  the  insistence  is  that  the  act  of  1885  for  the  telephone 
benefit  of  telephone  companies  has  been  repealed  «®"p«"*«"- 
or  modified  by  implication  by  the  acts  of  1887  and  1889  for  the 
benefit  of  electric  street-railway  companies. 

Bepeals  of  statutes  by  implication  are  not  favored.  Be- 
pugnancy  between  statutes  must  be  plain  and  unavoidable, 
or  a  later  statute  will  not  operate  to  repeal  an  earlier  one  by 
implication.  Again,  no  intention  on  the  part  of  the  legisla- 
ture to  abridge  the  granted  rights  of  one  corporation  by  a 
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new  grant  to  another  will  be  recognized  by  the  courts,  unless 
such  intention  plainly  appears  in  the  law.  And  especially 
should  this  rule  prevail  when  both  corporations  are,  as  in 
this  case,  useful  public  servants,  equally  indispensable  to 
public  convenience,  and  the  one  enjoying  the  elder  grant  has 
acquired  property  and  expended  money  upon  the  faith  of  it, 
which  would  be  destroyed  by  the  revocation  of  its  fran- 
chise. 

It  may  be  conceded  that  under  our  constitution  of  1870 
corporate  franchises  are  revocable  at  the  will  of  the  legisla- 
ture. The  legislature  has  undoubted  power  to  exclude  a 
foreign  corporation  from  the  state.  In  neither  instance 
would  the  corporation  have  just  cause  to  complain.  But  this 
power  does  not  extend  to  the  confiscation  of  the  property  of 
the  corporation  thus  denied  the  exercise  of  its  franchise. 
But  in  the  case  under  consideration,  the  plaintiff's  rights  and 
franchise  have  not  been  abridged  or  revoked  by  any  subse- 
quent legislation  in  favor  of  street-railway  companies.  Had 
a  result  so  extraordinary  been  intended  as  the  revocation, 
without  compensation,  of  the  telephone  franchises  for  the 
benefit  of  the  street  railways,  it  would  have  found  expression 
by  positive  enactment.  It  cannot  be  admitted  by  implication 
upon  this  record.  There  is  no  necessary  conflict  between 
the  rights  and  franchises  of  these  companies.  There  is  not 
any  unavoidable  repugnancy  between  the  statutes  upon  which 
they  rely  respectively. 

The  electric  railway  plants  can  be  operated,  under  proper 
limitations  as  to  distance  and  apparatus,  without  causing 
injury  to  telephone  plants  by  conduction.  This  fulfils  defend- 
ant's grant  without  trenching  upon  the  pre-existing  rights  of 
plaintiff.  If  defendant  seeks  to  have  a  more  beneficial  use  of 
its  plant  by  an  invasion  or  use  of  plaintiff's  property,  it  is 
just  that  compensation  should  be  made.  Our  conclusion  is 
that  plaintiff's  rights  have  not  been  abridged  or  revoked  by 
the  acts  of  1887  and  1889,  but  remain  precisely  as  they  were 
before  the  passage  of  these  statutes. 

It  should  be  observed  in  this  connection  that  the  injury 
caused  by  conduction  is  not  such  necessary  incident  to  the 
ordinary  use  of  the  streets  as  to  have  been  contemplated  and 
compensated  for  in  the  original  taking  for  street  uses.  It  is 
not  necessarily,  or  even  ordinarily,  inflicted  upon  abutters, 
but  extends  to  many  properties  on  either  side  that  have  not 
been  taken  or  subjected  to  any  burden  for  street  uses. 

This  brings  us  to  the  consideration  of  a  novel  and  very  im- 
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portant  question.     It  is  insisted  by  defendant  that  plaintiff 
cannot  recover  the  damages  caused  by  conduction 
except  upon  the  theory  that  it  has  the  right  to  the  ground  for* 
exclusive  use  of  the  whole  earth  for  electric  pur-  eondoctfog 
poses.     A  monopoly  of  the  earth's  use  for  any  pur-  ei^tric  cur- 
pose,  or  by  any  person,  is,  of  course,  inadmissible.  "''^ 
The  plaintiff,  however,  repudiates  this  ambitious  and  extrava- 
gant claim,  and  insists  that  its  demand  is  the  more  modest 
and  reasonable  one  for  the  exclusive  use  of  electricity  upon 
its  own  premises,  in  an  authorized  and  harmless  manner, 
without  injurious  disturbance  from  non-natural  electric  condi- 
tions, caused  by  the  defendant's  acts. 

To  recall  the  pertinent  facts:  The  plaintiff  had,  by  public 
authority  and  permission,  erected  and  equipped  its  telephone 
plant  upon  an  improved  plan,  and  put  it  into  successful  opera- 
tion, grounding  its  wires  upon  the  property  of  itself  and  sub- 
scribers, and  using  the  earth  as  a  return  circuit,  in  accord- 
ance with  the  universal  practice  of  half  a  century  in  like 
enterprises.  Afterwards  defendant,  by  like  permission,  began 
the  operation  of  a  single-trolley  electric  railway  plant,  using 
the  earth  as  its  return  circuit.  The  defendant's  plant  was 
placed  in  such  proximity  to  plaintiff's  pre-existing  plant  as  to 
cause  injury  to  the  latter  by  conduction.  The  operation  of 
plaintiff's  plant  caused  no  injurious  disturbance  of  natural 
electric  conditions  anywhere.     In  the  operation  of  defendant's 

Slant  large  and  turbulent  artificial  currents  of  the  electrical 
uid  were  generated  and  poured  into  the  streets  beyond 
defendant's  control.  These  currents,  following  a  natural  law, 
left  the  streets  and  overflowed  private  property  for  half  a 
mile  on  either  side.  It  was  upon  the  private  property  of 
plaintiff  and  its  subscribers,  and  not  elsewhere,  that  these 
abnormal  electric  currents  found  and  ascended  plaintiff's 
ground  wires,  and  throttled  its  plant  The  injury  by  conduc- 
tion can  be  obviated  at  an  expense  which  entails  no  great 
hardship  upon  either  party.  We  think,  upon  these  facts, 
that  plaintiff  has  the  riglit  to  the  protection  of  the  courts  in 
the  enjoyment  of  its  property. 

Franchises,  easements,  and  the  ability  to  use  property, 
though  intangible,  have  value,  and  are,  equally  with  tangible 
property,  entitled  to  the  recognition  and  protection  of  the 
courts.  If  the  plaintiff's  claim,  that  contemplates  no  more 
than  a  lawful  and  harmless  use  of  its  own  property,  shall 
be  characterized  as  a  demand  for  the  monopoly  of  the 
whole  earth,  what  shall  be  said  of  defendant's  larger  demand 
for  a  hurtful  use,  not  only  of  the  streets,  but  of  private  prop- 
1 CN.  8.)  A.  <&  E.  R.  Cas.— 20 
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erty  for  half  a  mile  on  either  side?  The  plain tiflTs  request 
is:  "Let  me  alone  in  that  use  or  application  of  electricity 
upon  my  own  premises  that  causes  no  harm  or  disturbance 
to  any  one  anywhere."  The  defendant's  command  is,  "  Get 
out  of  my  way !  "  to  all  feebler  electrical  enterprises  that  may 
have  the  misfortune  to  come  within  the  range  of  its  power. 

The  plaintiff  proposes  an  adjustment  of  conflicting  claims 
with  defendant  by  the  rule  embodied  in  the  enlightened 
maxim,  "  Sic  utero,"  etc.,  while  defendant  insists  upon  the 
application  of  that  ruder  maxim,  "  Might  makes  right."  If 
defendant  could  succeed  in  its  construction,  there  can  be 
little  doubt  that  the  unjust  rule  thus  established  would  some 
day  "  return  to  plague  the  inventor."  What  protection  has 
this  defendant  in  the  enjoyment  of  its  vast  properties,  if  it 
can  be  deprived  of  the  power  to  operate  them  by  some 
younger,  but  more  robust,  child  of  invention,  that  shall  here- 
after obtain  mastery  in  the  electric  world  ?  Is  not  the  non- 
injurious  use  of  electricity  the  only  safe  and  just  basis  for  the 
adjustment  of  the  conflictiug  claims  of  electrical  inventions 
and  enterprises?  What  different  basis  than  this  can  be 
arbitrarily  established  ?  Where  shall  the  line  be  drawn  be- 
tween those  electrical  enterprises  that  must  take  care  of  the 
artificial  currents  of  electricity  generated  by  them  and  those 
that  shall  not  be  required  to  do  so  ?  To  concede  defendant's 
claim  is  to  give  to  it  an  injurious  use  of  plaintiff's  property,  and 
at  the  same  time  to  deny  plaintiff  the  harmless  use  of  its  own. 

The  argument  that  assume  that  plaintiff  is  claiming  the 
whole  earth  as  a  return  circuit,  and  therefore  appropriating 
a  common  right  to  its  exclusive  use,  because  "plaintiff's  por- 
tion of  the  earth  cannot  be  isolated  and  separated  electrically 
from  the  balance  of  the  earth,"  is  one  w^hich,  if  pressed  to  its 
logical  results,  would  work  a  revolution  in  the  law  as  to  the 
use  of  the  earth,  the  water,  and  the  air.  How,  if  this  argu- 
ment be  sound,  can  any  one  insist  that  the  air  and  water,  that 
by  the  operation  of  natural  law  visit  his  premises  and  support 
life,  shall  not  be  rendered  noisome  and  impure  by  the  in- 
jurious acts  of  his  neighbor  ?  It  is  impossible  that  this  por- 
tion of  the  air  and  water  can,  in  advance,  be  "  isolated  and 
separated  from  the  balance."  Is  not  the  right  to  the  use  of 
air  and  water  as  "  common  "  as  that  to  use  electricity  ?  If 
the  right  to  the  harmless  use  upon  one's  own  premises  with- 
out injurious  disturbance  from  others  of  air  or  water  or  elec- 
tricity is  made  to  depend  upon  his  ability  to  isolate  and 
separate  in  advance  his  portion  of  these  elements  from  the 
"  balance,"  that  right  resolves  itself  into  an  "  airy  nothing." 
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The  suggestion  that  plaintiff,  in  using  the  earth  as  its  re- 
turn circuit,  appropriates  and  uses  electrically  the  properties 
intervening  between  its  exchange  and  its  subscribers'  stations 
in  any  other  than  a  rightful  manner  is,  as  we  think,  based 
upon  a  misconception.  The  plaintiff's  use  of  electricity  causes 
no  disturbance  electrically  upon  these  intervening  properties 
or  elsewhere,  and  affords  no  inducing  cause,  there  or  else- 
where, for  the  invasion  of  its  property  by  defendant's  artificial 
electrical  currents.  The  plaintiff  uses  the  intervening  or 
other  outside  properties  for  electrical  purposes  in  no  other 
sense  than  it  uses  abutting  lands,  as  part  of  the  framework  of 
the  earth,  to  support  its  own,  or  uses  the  channel  of  the 
stream  upon  adjoining  lands  that  conveys  the  water  by  natural 
flow  to  its  own,  or  uses  the  law  of  gravitation  that  causes  the 
water  to  flow  towards  its  land  instead  of  in  an  opposite  direc- 
tion. The  plaintiff  does  not  assert  the  right  to  an  injurious 
use  of  electricity,  even  upon  its  own  premises. 

The  doctrine  that  reason  sanctions  and  justice  approves,  as 
it  appears  to  us,  is  that  the  lawful,  harmless,  and  accustomed 
use  upon  one's  land  alike  of  water,  air,  or  elec-  Lairftiiand 
tricity,  cannot  be  lawfully  obstructed  or  impaired  i»*rmi«M  uee 
by  the  injurious  act  of  another,  attended  with  such  pl[  o^'ilma 
disturbance  of  natural  and  existing  conditions  and  uad  Mnnot 
consequent  loss  as  that  caused  by  conduction  in  beimpairwi. 
this  case,  especially  when  the  party  performing  the  injurious 
act  had  the  power  to  obviate  and  remedy  the  injury  or  loss 
without  greater  sacrifice,  comparatively,  than  is  required  of 
defendant   in    this   case   to   remedy   conduction.     It  is   not 
material  that  the  injurious  act  is  done  upon  the  premises  of 
one  other  than  the  injured  party,  as  if  the  channel  of  a  stream 
is  cut  upon  adjoining  lands,  and  the  water  diverted,  or  the 
waters  on  them  arrested  in  their  regular  flow,  and  then  turned 
loose  in  flooding  quantities. 

To  sustain  plaintiffs  claim  accords  with  the  analogies  of 
the  law,  as  will  appear  from  the  following  cases :  A  manu- 
facturer of  cocoa  matting  used  a  delicate  chemical 
to  bleach  his  matting,  which  was  then  hung  out  on 
his  own  land,  in  the  air,  to  dry.  Another  manu- 
facturer made  sulphate  of  ammonia,  and  the  vapors  escaping 
in  the  air  combi^vM]  with  the  bleacher's  chemicals,  and  blacked 
his  mats.  It  was  shown  that  if  the  cocoa-mat  maker  had  used 
another  chemical,  just  as  good  or  better,  his  mats  would  not 
have  been  affected.  But  it  was  held  that  he  had  the  right  to 
use  any  chemical  he  pleased,  which  would  not  hurt  anybody 
else,  and  that  he  had  the  right  to  have  the  air  come  to  his 
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lands  pure  and  untainted.  Cooke  v,  Forbes,  L.  B.  5  Eq. 
166. 

A  manufacturer  discharged  the  refuse  from  his  worlds  into 
a  surface  stream.  It  corroded  the  boilers  of  another  factory 
below,  which  used  water  from  the  stream  for  steam  purposes. 
The  upper  manufacturer  was  enjoined.  Merrifield  v.  Lom- 
bard,  13  Allen  16. 

A  manufactory  of  copper  in  one  case,  and  of  lead  in  an- 
other, gave  off  vapors  which  were  carried  by  the  winds  upon 
the  lauds  of  another,  and  injured  growing  crops,  fruit  trees, 
and  flowers.  They  had  to  close  down.  Smelting  Co.  v.  Tip- 
ping, 11  H.  L.  Cas.  642 ;  Appeal  of  Pennsylvania  Lead  Co., 
96  Fa.  St.  116. 

A  brewer  bored  a  deep  well,  and  got  water  for  use  in  mak- 
ing his  ale.  There  was  no  running  stream  below.  His  neigh- 
bor had  a  similar  well,  but  used  it  as  a  sink.  The  sewerage 
percolated  the  brewer's  lands,  and  polluted  the  water  so  it 
could  not  be  used  in  making  ale.  The  brewer  was  protected 
in  the  use  of  his  well.     Ballard  v.  Tomlinson,  29  Ch.  Div.  115. 

The  Standard  Oil  Company  stored  oil  in  its  warehouse. 
The  oil  barrels  leaked.     This  leakage  soaking  into  the  earth, 

Eercolated  Mr.  Kinnaird's  land,  and  ruined  his  spring.    It  was 
eld  the  company  had  no  right  to  thus  use  its  property. 
Kinnaird  v.  Oil  Co.,  89  Ky.  468. 

A  silk  maker  required  water  of  great  softness  and  purity  to 
wash  and  dye  his  silks.  He  got  it  out  of  the  Charnot.  A 
public  water  companjr  built  a  reservoir  above,  and  so  collected 
the  water  that  when  it  was  discharged  the  purity  of  the  water 
was  affected.  The  company  had  to  quit.  Clowes  v.  Water- 
works Co.,  8  Ch.  App.  126 ;  Gould,  Waters,  §  219 ;  Water  Co. 
V.  Watson,  29  N.  J.  Eq.  372. 

Although  the  precise  question  determined  in  this  case  has 
not  hitherto  been  necessarily  involved  in  the  decision  of  any 
case,  it  has,  nevertheless,  been  considered  by  some 
rmuediRCttssed  ^^  *^®  courts.  In  Hudsou  Kiver  Tel.  Co.  v.  Water- 
bjNewTork  vliet  Turnpike  &  E.  Co.,  121  N.  T.  397;  56  Am. 
court  of  .p.  &  Eng.  E.  Cas.  469  (decided  in  1892),  the  court  of 
p*****  appeals  of  the  state  of  New  York  expressed  its 

views  as  follows  :  ''  The  defendant  insists  that  it  has  an  equal 
right  with  plaintiff  to  make  use  of  this  property,  or  law  of 
nature,  in  tne  conduct  of  its  business,  just  as  all  are  entitled 
to  the  common  use  of  the  air  and  the  light  of  the  heavens, 
which,  in  a  certain  sense,  is  undoubtedly  true.  But  the  de- 
fendant does  something  more.  It  does  not  leave  the  natural 
forces  of  matter  free  to  act,  unaffected  by  any  interferences 
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on  its  part.  It  generates  and  accnmnlates  electricity  in  large 
iind  turbulent  quantities,  and  then  allows  it  to  escape  upon 
the  premises  occupied  by  the  plaintiff,  to  its  damage.  We 
are  not  prepared  to  hold  that  a  person,  even  in  the  prosecu- 
tion of  a  lawful  trade  or  business  upon  its  own  land,  can 
gather  there  by  artificial  means  a  natural  element  like  elec- 
tricity, and  discharge  it  in  such  volume  that,  owing  to  the  con- 
ductive properties  of  the  earth,  it  will  be  conveyed  upon  the 
grounds  of  his  neighbor  with  such  force,  and  to  such  an  ex- 
tent, as  to  break  up  his  business,  or  impair  the  value  of  his 
property,  and  not  be  held  responsible  for  the  resulting  in- 
jury. The  possibilities  of  the  manifold  industrial  and  com- 
mercial uses  to  which  electricity  may  eventually  be  adapted, 
and  which  are  even  now  foreshadowed  by  the  achievements 
of  science,  are  so  great  as  to  lead  us  to  hesitate  before  declar- 
ing  an  exemption  from  liability  in  such  a  case.  It  is  difficult 
to  see  how  responsibility  is  diminished  or  avoided  because 
the  actor  is  aided  in  the  accomplishment  of  the  result  by  a 
natural  law.  It  is  not  the  operation  of  the  law  to  which 
plaintiff  objects,  but  the  projection  upon  its  premises,  by  un- 
natural and  artificial  causes,  of  an  electric  current,  in  such 
a  manner,  and  with  such  intensity,  as  to  materially  injure  its 
property.  It  cannot  be  questioned  that  one  has  the  right  to 
accumulate  water  upon  his  own  real  property,  and  use  it  for 
a  motive  power ;  but  he  cannot  discharge  it  there  in  such 
quantities  that,  by  the  action  of  physical  forces,  it  will  in- 
undate his  neighbor's  lands,  and  destroy  his  property,  and 
shield  himself  from  liability  by  the  plea  that  it  was  not  his 
act,  but  an  inexorable  law  of  nature,  that  caused  the  damage. 
Except  where  the  franchise  is  to  be  exercised  for  the  benefit 
of  the  public,  the  corporate  character  of  the  aggressor  can 
make  no  difference.  The  legislative  authority  is  required  to 
enable  it  to  do  business  in  its  corporate  form ;  but  such 
autliority  carries  with  it  no  lawful  right  to  do  an  act  which 
would  be  a  trespass  if  done  by  a  private  person  conducting  a 
like  business.  If  either  collects,  for  pleasure  or  profit,  the 
subtle  and  imperceptible  electric  fluid,  there  would  seem  to 
be  no  great  hardship  in  imposing  upon  it  or  him  the  same 
dutv  which  is  exacted  of  the  owner  of  the  accumulated  water 
power — that  of  providing  artificial  conduit  for  the  artificial 
product,  if  necessary  to  prevent  injury  to  others."  The 
opinion  of  the  supreme  court  of  New  Yorl.  was  to  the  same 
effect. 

An  English  judge,  in  a  recent  case,  has  thus  stated  his 
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yiews :  **  Bat,  after  reflecting  much  on  the  merits  of  the  case, 
on  the  argument  addressed  to  me,  and  on  the  pecu- 
issue^diMuued  liarity  of  an  electric  current  as  distinguished  from 
bytheKngriifih  every  other  power,  I  fail  to  see  any  reason  why 
court  oiohtttt-  the  principle  should  not  be  applied  to  it.  I  cannot 
^'''  see  my  way  to  hold  that  a  man  who  has  created, 

or,  if  that  be  inaccurate,  called  into  special  existence,  an  elec- 
tric current  for  his  own  purposes,  and  who  discharges  it  into 
the  earth,  beyond  his  control,  is  not  as  responsible  for  dam- 
ages which  that  current  does  to  his  neighbor,  as  he  would 
have  been  if  instead  he  had  discharged  a  stream  of  water. 
The  electric  current  may  be  more  erratic  than  water,  and  it 
may  be  more  difficult  to  calculate  or  to  control  its  direction 
or  force ;  but,  when  once  it  is  established  that  the  particular 
current  is  the  creation  of,  or  owes  its  special  existence  to,  the 
defendant,  and  is  discharged  by  hira,  I  hold  that  if  it  find  its 
way  onto  his  neighbor's  land,  and  then  damages  the  neighbor, 
the  latter  has  a  cause  of  action."  Telephone  Co.  v.  Baker, 
[18931    2  Oh.  201. 

The  same  doctrine  is  maintained  by  Judge  Taft,  then  judge 
of  the  superior  court  of  Cincinnati,  and  now  a  justice  of  the 
federal  circuit  court  of  appeals,  in  the  case  of  City  &  Subur- 
ban Tel.  Ass'n  v.  Cincinnati  Inclined  Plane  Ry.  Co. 

The  injury  by  conduction  constitutes  such  invasion  or  tak- 
ing of  plaintiffs  property  as  renders  defendant  liable  for  the 
injory  by  fon-  damage  done.  It  is  a  direct  and  immediate  result 
doction-LU-  of  defendant's  injurious  act.  It  imposes  a  burden 
biiity  there-  upon  plaintiffs  property  that  impairs  its  use  and 
^^^'  value.     The  loss  is  fixed  and  definite  in  amount. 

It  can  make  no  difference  that  no  material  thing  was  taken, 
or  that  the  loss  resulted,  not  from  contact  of  material  things, 
but  through  the  agency  of  the  subtle  and  impalpable  electric 
fluid.  The  important  consideration  is  that  a  thing  of  value 
has  been  taken  from  plaintiff  for  the  benefit  of  defendant  as 
the  representative  of  the  public,  and  for  that  thing  compensa- 
Ition  must  be  made.  It  is  a  plain  dictate  of  justice  that  the 
public,  not  the  individual  citizen,  should  bear  the  burdens 
imposed  upon  private  property  for  the  public  benefit.  That 
defendant's  act  may  nave  been  authorized  and  lawful  can 
make  no  difference. 

The  legislature  has  not  the  power  (except  perhaps  as  to 
corporate  franchises)  to  authorize,  and  in  this  case  it  has  not 
undertaken  to  authorize,  the  taking  of  private  property  for 
a  public  use  without  compensation.    jSays  Mr.  Taylor  on  Cor- 
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porations:  "To  constitnte  a  taking  of  propertr,  it  is  not 
necessary  that  any  material  thing  be  actually  taken;  it  is 
enoogh  if  any  right  of  the  owner  respecting  the  Taki««MT«iu 
tbiug  owned  be  impaired,  so  that  he  cannot  apply  »nr»rtj  iw 
the  thine;  to  all  the  uses  of  which  it  was  formerly  I**"*  ""^ 
capable.  The  legislature  cannot  authorize  either  a  ■m^.-umIui. 
direct  or  a  consequential  taking  or  injury  to  prop-  u^m  u  i««baa- 
erty  without  compensation ;  and  if  a  corporation  "»•  Mtfc%ritf. 
voluntarily,  for  its  own  benefit,  so  constructs  a  work  as  neces- 
sarily to  injure  the  property  (i.e.  the  thing  owned)  of  an  in- 
dividual, or  deprive  him  of  any  right  he  mav  possess  regard- 
ing the  thing  which  he  owns,  or  his  rights  tlierein,  it  will  be 
bound  to  compensate  him  for  his  damages,  even  though  the 
work  be  properly  and  lawfully  constructed,"  Sections  173, 
473,  and  numerous  cases  cited. 

Mr.  Lewis,  in  his  late  exhaustive  work  on  Eminent  Domain, 
sums  up  the  doctrine  in  these  words :  *'  W^hat  possible  dis- 
tinction can  there  be  between  the  actual  taking  of  my  prop- 
erty, or  a  part  of  it,  and  occupying  it  for  the  erection  of  a 
railroad  track,  or  a  gas  house,  and  invading  it  by  an  agency 
that  operates  as  an  actual  abridgment  of  its  beneficial  use, 
and  possibly  a  complete  and  practical  ouster  ?  "  Section  152. 
"An  act  which  authorized  a  particular  business  at  a  particu- 
lar place,  which  necessarily  defiled  the  air  so  as  to  create  a 
nuisance,  would  be  void  unless  it  was  for  public  use,  and  if 
for  public  use,  such  as  manufacturing  gas  for  a  city,  would 
be  subject  to  the  constitutional  limitation  of  making  com- 
pensation."    Id.;  and  see  sections  55,  57,  149. 

Says  Mr.  Wood,  in  his  work  on  Nuisances  :  "  Wherever  the 
exercise  of  the  right  (asserted)  operates  to  destroy  an  ease- 
ment incident  to  real  property,  or  amounts  to  an  actual  phys- 
ical invasion  of  property  oy  some  agency  that  produces  injury 
thereto,  or  imposes  a  burden  thereon,  this  is  a  taking  of 
property."  Section  762.  And  further :  **  The  legislature 
cannot  confer  upon  a  corporation  the  right  to  do  any  act  that 
imposes  a  burden  upon  the  property  of  others  that  amounts 
to  an  actual  taking  of  property  for  public  purposes  so  as  to 
exempt  such  corporation  from  liability  for  all  damages  that 
result  from  the  exercise  of  their  franchise  that,  in  law, 
amounts  to  a  taking  of  property."  Id.  §  759.  See,  also,  Gray 
V.  Knoxville,  85  Tenn.  99 ;  Street  B.  Co.  v.  Dovle,  88  Tenn. 
747 ;  Myers  v.  City  of  St.  Louis,  82  Mo.  378 ;  Abendroth  v. 
Bailwav  Co.,  122  N.  T.  1. 

The  injury  by  conduction  does  not  belong  to  that  class  of 
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"  consequential  injuries  "  or  "  inconveniences  "  which,  it  is 
said,  must  be  borne  in  ordinary  cases  without 
duetion  nor""  Compensation,  as  the  penalty  and  price  of  living 
'*daniiinni  in  cities  and  enjoying  the  conveniences  and  com- 
ab«4ue  In-        forts  of  civilized  life.     These  are  usually  of  suck 

4  '        It 

^""**  character  as  to  affect  the  community  generally,  and 

are,  therefore,  in  a  sense,  borne  by  the  public.  The  damages 
thereby  inflicted  are,  moreover,  not  of  easy  and  satisfactory 
computation.  Here  the  injury  is  the  direct  result  of  an  in- 
jurious act,  and  of  a  graver  character  than  a  mere  inconven- 
ience. It  affects  a  single  person  seriously,  and  the  community 
only  incidentally.     The  loss  inflicted  is  definite  in  amount. 

We  respectfully  dissent  from  the  view  expressed  by  Judge 
Brown,  in  the  injunction  case  between  these  companies,  where 
he  classes  this  injury  with  the  inconveniences  that  result 
from  "  the  smoke  that  fills  our  lungs  and  soils  our  garments, 
the  dust  that  enters  our  dwellings  and  stores  and  damages 
our  furniture,  the  noxious  odors  that  assault  our  nostrils,  the 
impure  water  we  are  sometimes  compelled  to  drink,"  which 
he  says  "  are  the  necessary  penalties  we  pay  for  living  in 
cities,  but  in  ordinary  cases  there  is  no  legal  remedy  for  the 
evil."  Cumberland  Telephone  &  Telegraph  v.  United  Elec- 
tric Ky.  Co.,  42  Fed.  279.  This  is  not,  in  our  opinion,  an 
ordinary  case,  in  which  compensation  should  be  denied,  even 
if  it  is  classed  as  an  "inconvenience"  or  "consequential  in- 
jury." 

It  has  been  suggested  that  the  electric-railway  companies 
may  be  subjected  to  multiplicity  of  suits  under  this  decision. 
That  may  be  inconvenient  and  expensive  for  the  railway  com- 
panies, but  it  constitutes  no  defense  to  their  liability  for  the 
value  of  private  property  taken  for  their  use.  Besides,  the 
inconvenience  is  not  all  on  one  side.  It  might  prove  equally 
inconvenient  for  the  citizen  to  have  his  right  to  maintain  a 
telephone  at  his  home  or  place  of  business  placed  at  the 
mercy  of  the  electric-railway  companies. 

One  question  remains :  Was  it  plaintiff's  legal  duty,  upon 
the  institution  of  defendant's  electric  system,  to  protect  itself 
from  the  injurious  consequences  by  making,  at  its 
puintiffnot  own  ultimate  cost,  such  changes  in  its  pre-existing 
obTUte^eiTeets  pl^^^  ^^  would  obviate  the  necessity  of  conduction 
of eonduetion.  — e.g.  by  putting  in  the  McLeuer  device?  We 
answer  this  question  in  the  negative.  The  defend- 
ant must  take  care  of  the  natural  and  reasonable  conse- 
quences of  its  own  act.  The  plaintiff,  being  in  the  lawful 
possession  and  enjoyment  of  its  own  property,  was  under  no 
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obligation  to  take  notice  of  defendant's  approach  or  to  get  out 
of  its  path.  Judge  Brown  says,  in  his  opinion  in  the  injunc- 
tion case  :  **  If  in  the  case  under  consideration  it  were  shown 
that  the  double  trolley  would  obviate  the  injury  to  complain, 
ant  without  exposing  the  defendants  or  the  public  to  any 
great  inconvenience  or  a  large  expense,  we  think  it  would  be 
their  duty  to  make  use  of  it,  and  should  have  no  doubt  of  our 
power  to  aid  the  complainant  by  an  injunction." 

This  is  correct  as  regards  the  application  for  an  injunction, 
but  if  it  is  to  be  understood  as  holding  that  defendant  would 
not  be  liable  for  the  loss  by  conduction  if  plaintiff  could  apply 
the  cheaper  remedy,  then  we  dissent  from  the  view  expressed. 
The  plaintiff  can  only  recover  such  loss  as  necessarily  resulted 
to  it  from  defendant's  act.  It  must  use  due  diligence  to  pre- 
vent unnecessary  loss.  The  fact  that  plaintiff  could  apply 
the  cheaper  remedy  would  affect  the  amount  of  its  recovery, 
but  not  the  fact  of  defendant's  liability.  The  right  of  the 
owner  to  compensation  for  his  property  taken  for  public  use 
does  not  depend  upon  any  consideration  of  this  sort. 

We  have  been  referred  to  some  cases  that  maintain  views 
in  apparent  conflict  with  those  expressed  herein.  It  is  suffi- 
cient to  say  of  these  cases  that  the  New  York  and  ^„„  appar- 
Ohio  cases  were  decided  chiefly  upon  consideration  entiy  Id  cob- 
of  particular  statutes.  Cincinnati  Inclined  Plane  flietwithoae 
Ky.  Co.  V.  City  &  Suburban  Tel.  Ass'n,  48  Ohio  JijJi^i.^'""'" 
St.  390.  They  were,  without  exception,  injunction 
cases,  in  which  the  telephone  companies  appeared  at  great 
disadvantage,  as  seeking  to  obstruct  the  path  of  progress,  and 
to  debar  the  public  of  a  great  convenience.  In  that  contest 
the  telephone  companies  sought  to  take  the  lives  of  the  elec- 
tric-railway companies.  Here  the  q^uestion  is  one  of  liability 
for  a  sum  that  would  impose  no  serious  hardship  upon  either 
party  to  bear.  In  none  of  the  cases  was  the  question  here 
decided  necessarily  involved.  It  was  discussed,  however,  by 
some  of  the  courts.  It  was  perfectly  clear  in  the  injunction 
cases  that  the  telephone  companies  were  not  threatened  with 
irreparable  injury.  They  had  an  adequate  remedy  by  suit  at 
law  for  damages.  On  the  other  hand,  to  have  enjoined  the 
railway  companies  would  have  inflicted  irreparable  injury 
upon  them  and  the  public. 

As  the  result  upon  the  whole  case,  the  judgment  below  is 
affirmed  as  to  the  loss  by  induction,  and  reversed  in  all  other 
respects.     And  upon  the  written  stipulation  of  the 
parties  that  final  judgment  shall  be  entered  here         "  *"•■*• 
there  will  be  entered  in  this  court  judgment  in  favor  of  plaintiff 
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and  against  defendant  for  $3660.58  for  loss  by  condnction, 
and  $816  for  loss  by  conflict  of  poles  and  wires,  with  interest 
from  date  when  expended,  and  all  costs  of  this  cause. 

Judge  Caldwell  concurs  in  the  result  of  this  opinion  on  the 
question  of  conflict  of  poles  and  wires  and  on  the  question  of 
induction,  but  does  not  agree  on  the  question  of  conduction. 

Snodgrass,  J.  (dissenting).  —  I  cannot  agree  with  the  ma- 
jority of  the  court  as  to  liability  of  defendant  for  injury  by 
conflict  of  poles  on  the  streets,  and  my  disagree- 
-m*"i5'*'  ment  is  based  upon  the  ground  that  defendant's 
opiBion!!  "*  ^SG  of  the  street,  being  the  dominant  use  for  a 
proper  street  purpose,  and  the  city  having  in  fact 
authorized  ancl  directed  the  erection  of  the  electric  railway 
poles  where  placed,  the  telepone  company,  whose  occupation 
of  the  street,  while  a  lawful  and  permissive  one,  was  never- 
theless  not  a  street  use  proper,  cannot  complain  because  the 
poles  of  the  electric-railway  company  were  placed  on  one  side 
of  the  street,  when,  in  fact,  they  might  have  been  placed  on  ^ 
the  other. 

The  telephone  company  can  no  more  complain  of  this  than 
could  any  other  property  holder  on  that  side  of  the  street 
complain  because  poles  were  not  located  on  the  other.  If  so, 
when  such  poles  are  placed  in  front  of  buildings  constructed 
on  one  side  of  the  street,  opposite  which  there  are  none,  the 
owners  of  the  buildings  may  then  rightfully  complain  that 
the  poles  should  have  been  placed  on  the  other  side,  and  in 
front  of  the  vacant  property, — a  clearly  inadmissible  claim. 
It  being  clear  that  the  telephone  company  is  on  the  streets 
merely  by  permission,  and  that  their  occupancy  is  subordi- 
nate to  any  street  use  to  which  the  city  might  wish  to  devote 
the  streets,  when  the  city  has  undertaken  to  use  tliem  for 
electric  railway  purposes  it  cannot  be  hindered  in  doing  so, 
nor  can  the  telephone  company  claim  damages  for  such  use, 
authorized  and  directed  by  the  city. 

The  concession  or  determination  that  the  electric  railroad 
use  is  a  proper  street  use  is  conclusive  of  that  question,  and 
neither  the  city  nor  the  company  can  be  made  by  the  tele- 
phone company  to  select  one  side  rather  than  another  of  the 
street  for  placing  the  poles,  or  pay  damages  if  it  does  not  do 
so.  On  this  theory  alone,  too,  is  based  the  other  conclusion 
of  the  majority  that  the  defendant  is  not  liable  for  damages 
caused  by  induction.    If  not  liable  for  one,  it  is  not  for  the 
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other.    Properly  considered,  the  two  conclusions  are  neces- 
sarily in  conflict. 

It  will  not  do  to  say  the  city  can  let  the  electric-railway 
company  run  its  wires  parallel  with  the  wires  of  the  telephone 
company  on  the  streets,  so  as  to  destroy  the  use  of  the  latter 
wires,  and  not  be  liable,  and  cannot  let  it  erect  street-railway 
poles  and  wires  in  contact  with  them  without  being  liable. 
The  right  to  permit  the  erection  of  poles  includes  the  right 
to  permit  it  anywhere  the  poles  can  be  properly  erected,  at 
the  discretion  of  the  city.  It  cannot  be  made,  directly  or  in- 
directly, by  imposition  of  penalty  in  damages  on  its  grantee 
to  choose  a  particular  side  of  the  street.  The  railway  use 
being  a  street  use,  the  telephone  company's  rights,  granted  in 
subserviency  thereto,  must  yield  to  the  claim  of  the  city  and 
its  grantee  for  street  service.  In  this  connection  it  must  not 
be  forgotten  that  though,  under  the  act  of  1886,  it  was  per- 
mitted to  telephone  companies  to  construct  their  lines  along 
and  over  the  public  highways  and  streets,  it  was  not  in- 
tended thereby  to  recognize  such  use  as  a  proper  roadway  or 
street  use,  for  it  was  in  the  same  act  provided  that  this  per- 
mission was  granted  upon  the  condition  that  the  ordinary  use 
of  such  public  highways,  streets,  etc.,  be  not  thereby  ob- 
structed. 

It  is,  of  course,  too  clear  for  argument  that  it  is  not  a 
necessity,  for  the  operation  of  a  telephone  line,  that  it  be 
erected  in  the  streets.  It  is  a  convenience  to  it,  of  course,  and 
the  permission  it  obtained  through  legislation  was  a  very  de- 
sirable one ;  but  it  did  not  obtain  it  upon  any  theory  that  it 
was  a  street  use,  nor  can  any  such  claim  be  made  for  it. 
With  or  without  the  act,  therefore,  it  is  a  subordinate  use, 
permissive  only  for  convenience,  and  must  yield  to  any  claim 
of  the  public  for  legitimate  street  uses,  of  which  the  electric 
railway  is  one. 

On  the  main  point  in  controversy — the  right  of  damages 
for  injuries  inflicted  by  conduction — I  also  disagree  with  the 
majority.     The   majority   opinion  is  founded  and 
can  be  founded  alone  on  the  idea  that  the  com-  ^^nodgrawi,  j. 
plainant  has  the  natural  right  to  the  use  of  the  ^^lli^^^^ 
earth  as  a  return  circuit,  for  the  complainant  does  tiaa«d. 
not  profess  to  own  the  intervening  earth  between 
points  where  its  wires  on  the  premises  of  its  several  subscrib- 
ers are  buried  and  its  plant.     It  is  only  in  consequence  of  this 
use  of  the  earth,  and  its  natural  right  to  use  it,  that  the  tele- 
phone company's  intersecting  locations  at  various  places  are 
of  value.     Disconnect  these  from  the  right  to  use  the  adja- 
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cent  earth  owned  by  others  than  itself  intervening  between 
these  points  and  its  exchange,  and  it  has  no  valuable  property 
in  its  buried  wires  on  the  premises  of  subscribers.  So  that, 
in  order  to  deny  the  defendant  the  right  to  use  the  earth  for 
a  return  circuit,  this  very  right  must  be  conceded  to  com- 
plainant. And  it  must  logically  be  conceded  that,  having  first 
taken  possession,  it  has  acquired  a  monopoly  of  the  earth. 
The  position  destroys  itself,  for  it  must,  to  be  true,  assume 
the  existence  of  a  right  in  one  which  has  to  be  taken  for 
granted  in  order  to  disprove  that  the  same  right  exists  in  an- 
other. 

It  is  no  answer  to  this  to  say  that  complainant  has  a 
natural  current,  not  disturbing  electrical  conditions,  or  a 
harmless  current.  It  is  not  a  natural  current,  but  an  artificial 
one,  depending  for  its  existence  on  the  generation  and  spe- 
cific direction  of  increased  electric  fluid,  and  along  an  arti- 
ficial channel.  It  is  not  harmless  any  more  than  the  other, 
except  that  it  is  not  powerful  enough  to  overcome  or  practi- 
cally interfere  with  the  other,  and  in  the  sense  that,  in  this 
contact,  it  produces  no  obviously  injurious  results.  But  it  is 
unnatural,  and  the  hurtful  or  harmless  character,  as  com- 
pared to  the  other,  is  different  in  degree  merely,  and  not  in 
kind,  as  both  are  alike  artificial  and  powerful.  No  scientist 
has  yet  been  able  to  show  how  or  where  the  injurious  contact 
first  occurs.  Whether  it  originates  on  the  land  where  the 
wires  are  buried,  or  elsewhere  on  the  circuit,  and  pursues  its 
entire  round,  is  a  matter  of  speculation  merely.  The  hurtful 
overflow  or  disturbance  may,  in  fact,  originate  at  a  point  en- 
tirely away  from  the  telephone  wire's  intersection  with  the 
earth,  and  on  land  which  the  telephone  company  does  not 
claim ;  but,  assuming  the  contact  and  disturbance  to  com- 
mence there,  then  it  could  not  work  an  injury,  unless,  in  con- 
nection with  that  particular  land,  the  complainant  had  under- 
taken to  use  the  earth  away  from  it  as  a  circuit ;  and  so  the 
injury  is  not  to  the  specific  property,  but  to  the  circuit  of  the 
earth  thus  sought  to  be  appropriated  and  monopolized. 

Complainant's  use  of  the  earth  as  a  return  circuit  was,  of 
course,  on  the  theory  we  are  treating  it,  a  rightful  appropria- 
tion by  complainant,  because  that  of  a  property  of  the  earth 
for  such  as  is  common  to  all.  But  it  cannot,  for  that  very 
reason,  be  an  exclusive  or  monopolistic  appropriation.  If  a 
right  at  all,  it  can  only  be  a  natural,  common  right,  and  can- 
not be  asserted  against  the  exercise  of  a  like  right  which  may 
impair  it,  because  it  cannot  be  exclusive  property ;  for  such 
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use  of  the  earth  as  may  be  made  exclasive  by  monopolizmg 
can  never  be  recognized  as  property. 

Principles  deduced  from  cases  of  poisoned  air,  polluted 
water,  obstructed  light,  etc.,  are  inapplicable,  as  drawn  from 
plausible,  but  faulty,  analogies.  These  are  injuries  ga^grwn,  j. 
resulting  in  specific  places  to  persons  having  the  -DisMBtiat* 
right  to  the  free  and  exclusive  enjoyment  of  so  optaioMc^- 
much  of  these  elements  as  are  their  own,  or  neces-  *'■■•*• 
sary  to  their  own  use.  But  such  rights  cannot  be  enlarged, 
and  these  cases  made  applicable  to  the  case  of  a  claim  to  use 
the  earth  for  a  special  benefit  from  point  of  contact  of  a  wire 
(part  of  an  artificial  circuit),  on  one's  own  property  to  any 
other  remote  point  through  lands  not  so  owned,  and  through 
which  the  claimant  could  acquire  right  of  way  only  by 
natural  inheritance,  in  common  with  all  mankind,  or  by  pur- 
chase. If  the  right  exists  as  a  natural  right,  it  must  be  com- 
mon, and  cannot  be  exclusive.  It  is  not  pretended  by  com- 
plainant that  it  has  been  acquired  by  purchase,  and  therefore 
it  does  not,  as  claimed  by  complainant,  exist  at  all.  That 
complainant's  private  property  is  not  affected,  independently 
of  its  claim  to  the  use  of  the  earth  as  a  circuit,  is  manifest, 
for  no  electric  fluid  could  affect  such  property  in  the  form  of 
land  leased  or  owned  by  complainant,  unless  the  circuit — the 
artificial  circuit — was  established. 

The  effect  of  this  holding  of  the  majority  is  to  make  the 
railroad  company  liable  for  injury  to  all  property  within  the 
influence  of  its  escaping  electric  current,  for  it  is  assumed 
that  the  value  for  telephonic  use  of  all  property  within  the 
influence  of  this  current  is  impaired.  If  this  be  true,  it  is 
immaterial  whether  such  property  is  now  being  so  used  or 
not.  The  destruction  of  its  capability  for  such  use  would 
necessarily  give  the  right  to  damages. 

It  must  follow,  therefore,  upon  this  theory,  that  all  land 
within  the  range  of  the  electric  influence  of  defendant's  cir- 
cuit is  impaired  in  value,  though  not  a  foot  of  it  has  any  such 
value  without  connecting  it  with  an  artificial  circuit.  This 
injury,  it  appears  to  me,  cannot,  in  fact,  result,  but  it  must  be 
held  to  result  on  the  theory  of  the  majority.  The  assump- 
tion that  complainant  has  the  same  right  to  the  use  of  the 
electric  circuit  established  over  adjacent  lands  as  it  has  to 
the  support  of  adjacent  land,  use  of  surrounding  air,  or  of 
water  distantly  flowing  and  finally  passing  through  its  prop- 
erty, is  obviously  fallacious,  because  all  these  are  natural  ele- 
ments in   natural   condition,   ultimately  naturally   brought. 
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without  artificial  means  or  special  appropriation  thereby,  for 
complainant's  use. 

But  complainant's  claim  to  a  special  artificial  use  of  the 
earth  throughout  that  portion  claimed  by  it,  as  well  as  by 
others,  if  it  is  a  special  artificial  use,  is  not  helped  by  refer- 
ence to  natural  conditions,  under  which  its  right  to  the  enjoy 
ment  of  natural  elements  is  conceded;  for,  if  treated  as  a 
natural  right,  complainant's  claim  to  the  earth  as  a  circuit 
cannot  exist  to  the  exclusion  or  hindrance  of  an  equal  natural 
right  in  another.  The  proposition  is  clear  that,  if  it  is  an 
artificial  right,  complainant  would  have  to  show  its  claim  to 
so  much  of  the  earth  as  it  uses  for  a  circuit  as  an  owner, 
before,  in  any  event,  it  could  be  exclusive.  This  it  does  not 
pretend  to  do,  and,  on  this  account,  its  claim  must  fail.  If 
asserted  as  a  natural  right,  it  must  be  because  it  is  common, 
and  not  exclusive.  It  must  fail  as  such,  because,  if  sustained 
at  all,  it  must  be  sustained  as  exclusive.  Complainant  has, 
therefore,  no  real  claim  of  ownership  or  superior  common 
right,  and,  on  this  ground,  its  claim  for  damages  should  be 
denied. 

I  have  discussed  the  questions  involved  only  upon  prin- 
ciple, but  my  conclusions  on  both  propositions  are  sus- 
SnodcraM  J  taiued  by  authority.  The  first  proposition  is  di- 
-DiBsentiiif  rcctly  adjudged  by  the  courts  of  last  resort  in  New 
opinioDcoB-  York  and  Ohio,  and  my  conclusion  as  to  the 
tinoed.  second  seems  to  have  the  approval  of  the  greater 

number  of  courts  which  have  considered  it,  though  not  all 
together  in  theory.  In  the  case  of  Hudson  Eiver  Tel.  Co.  w. 
Watervliet  Turnpike  &  R.  Co.  (decided  by  the  court  of  ap- 
peals in  1892),  121  N.  Y.  397,  56  Am.  &  Eng.  R.  Gas.  469,  and 
reversing  the  decree  of  the  supreme  court  of  New  York,  cited 
by  the  majority,  it  was  held  that,  the  telephone  company's 
use  of  the  street  being  a  subordinate  one,  it  could  not  com- 
plain of  injuries  inflicted  by  the  overflowing  electric  current 
of  the  railway  company,  because  its  right  was  subordinate  to 
that  of  the  railway  company. 

To  the  same  effect  is  the  case  of  Cincinnati  Inclined  Phiue 
Ry.  Co.  u  City  &  Suburban  Tel.  Ass'n,  48  Ohio  St.  390,  de- 
cided by  the  supreme  court  of  Ohio  in  1891.  It  is  proper  to 
say,  too,  that  the  supreme  court  of  Ohio  in  this  case,  wliich 
reversed  his  decree  therein  below,  has  not  adopted  the  views 
of  Judge  Tafi,  elaborately  quoted  in  the  majority  opinion  in 
this  case ;  nor  do  the  conclusions  of  the  supreme  court  of 
Ohio  and  court  of  appeals  of  New  York,  differing  from  those 
of  Judge  Taft  and  the  supreme  «ourt  of  New  York,  depend 
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upon  statutes,  or  the  form  of  the  action,  as  might  be  inferred 
from  the  majority  opinion.  It  is  true  that  these  cases  were 
injunction  cases,  as  was  that  also  between  these  same  parties 
to  this  case,  reported  in  42  Fed.  279,  cited  by  the  majority, 
but  the  questions  determined  in  them  adverse  to  the  conclu- 
sions of  the  majority  in  this  case  were  not  settled,  so  far  as 
questions  we  are  discussing  are  concerned,  upon  construction 
of  statutes,  nor  dependent  upon  form  of  action;  and  these 
states,  therefore,  by  decisions  of  their  courts  of  last  resort, 
have  ranged  themselves  on  the  other  side  of  the  question  than 
that  taken  by  the  majority  of  this  court. 

The  weight  of  authority  is  against  the  holding  of  the 
majority  in  this  case.  I  have  not,  however,  attached  much 
importance  to  the  preponderance  of  decided  cases.  The 
question  is  practically  a  new  one.  The  cases  on  it  are  few, 
the  reasons  for  each  often  diflferent  from  the  others,  and  none 
absolutely  conclusive.  I  have  preferred  to  rest  this  dissent 
upon  its  own  reasoning. 

Wilkes,  J.  (dissenting). — I  concur  in   the  opinion  of  the 
majority  as  to  the  liability  of  the  electric  railway  company 
for  damages  for  the  interference  of  the  poles  and 
wires  of  the  railway  company  with  those  of  the  wiikM,j.— 
telephone  company  on  Main  street.  East  Nashville,  DiMenting 
upon  the  ground  upon  which  it  is  placed  by  the  •?'■'«"• 
majority.     I  also  concur  with  the  majority  as  to 
the  liability  of  the  railway  company  for  all  damages  caused 
by  conduction,  and  think  the  conclusion  can  properly  be  ar- 
rived at  upon  the  grounds  taken  by  the  majority. 

But  I  am  unable  to  concur  with  the  majority  that  the  use  of 
the  streets  by  an  electric  railway  company  is  an  ordinary  use 
of  the  streets  in  the  sense  of  the  statute  and  charter  pro- 
vision. The  use  of  a  street,  in  its  broad  sense,  is  the  purpose 
or  object  of  the  street.  This  is  simply  to  furnish  a  highway 
or  passageway  from  one  portion  of  the  city  to  another,  and 
from  one  man's  premises  to  another.  But  this  highway  may 
be  used  for  this  purpose  in  many  different  modes.  It  may  be 
used  by  foot  passengers,  by  horses,  by  carriages,  by  wagons, 
or  by  street  cars  drawn  by  animal  power.  These  are  all  ordi- 
nary or  common  uses,  and  have  been  from  time  immemorial. 

What  is,  then,  the  ordinary  or  le^timate  use  of  the  street  ? 
We  would  say,  in  the  words  of  Mr.  JJewis  in  Rafferty  v.  Trac- 
tion Co.,  6  Am.  Ry.  &  Corp.  Rep.  326, 147  Pa.  St.  579,  50  Am. 
&  Eng.  R.  Cas.  239  :  First.  The  right  of  passage, — the  right 
of  each  member  of  the  community  to  use  the  street  for  travel 
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on  foot,  with  animals,  or  in  vehicles  drawn  by  animals,  includ- 
ing the  right  to  such  new  modes  of  conveyance  as  are  adapted 
to  the  ordinary  surface  of  the  highway,  and  are  free  to  be  em- 
plo^ed  by  any  member  of  the  community.  Second.  The 
right  to  improve  the  street  for  the  purpose  of  facilitating  the 
right  of  passage,  as  by  grading,  paviug,  draining,  lighting, 
etc.  Third.  The  right,  sanctioned  by  long  usage  and  acqui- 
escence, and  by  frequent  judicial  recognition,  to  lay  sewers, 
gas  pipes,  and  water  pipes  beneath  the  surface,  for  use,  not 
only  in  connection  with  the  right  of  passage,  but  also  in  con- 
necti(m  with  the  abutting  property.  Fourth.  The  right,  pos- 
sibly, to  use  the  space  beneath  the  surface  to  a  limited  extent 
for  pipes  or  other  appliances  to  distribute  any  article  of  con- 
venience or  necessity  to  the  occupiers  of  abutting  property, 
such  as  steam,  petroleum,  hot  water,  electricity,  and  the  like. 
Fifth.  The  right,  upheld  by  very  numerous  decisions,  of  lay- 
ing down  a  street  railroad  so  as  to  correspond  with  the  sur- 
face of  the  street,  and  to  be  operated  by  animal  power.  Be- 
yond this  the  authorities  do  not  compel  us  to  go,  and  reason 
and  justice  forbid. 

It  has  been  uniformly  held,  and  it  is  conceded,  that  an  or- 
dinary horse  railway  is  an  ordinary  use  of  the  streets.  It  is 
virtually  other  same  as  a  carriage  or  omnibus  line,  except  the 
simple  fact  that  the  streetcar  is  confined  to  a  single  track, 
while  other  vehicles  may  pass  at  will  over  other  parts  of  the 
street  between  the  pavements.  2  Dill.  Mun.  Corp.  722 ;  Tag- 
gart  V,  Newport  St.  U.  Co.,  2  Am.  By.  &  Corp.  Bep.  55  note,  16 
R.  I.  668,  43  Am.  &  Eng.  B.  Case  208.  This  court  has  held 
that  a  dummy  line  is  a  new  use  and  additional  servitude. 
Street  B.  Co.  v.  Doyle,  88  Tenn.  751.  It  has  likewise  been 
held  that  a  cable  car  line  is  an  additional  servitude.  People 
V.  Third  Ave.  By.  Co.,  112  N.  Y.  396.  That  an  elevated  rail- 
way is  a  new  use  has  also  been  held,  and  is  generally  con- 
ceded. Thus  the  law  stands  as  to  the  several  improvements 
upon  the  ordinary  street  railroad. 

Now,  at  the  time  the  electric  car  system  was  inaugurated, 
"  an  electric  street  car  was  neither  usual  nor  common.  It  was 
not  even  lawful.  Not  until  several  years  after  the  telephone 
was  in  operation  was  it  lawful  to  use  such  power  to  propel 
street  railways.  A  network  of  wires,  double  rows  of  poles, 
cross-wires,  and  long  wires  charged  with  dangerous  currents 
of  electricity,  constant  and  dazzling  flashes  beneath  the 
wheels,  cars  running  swiftly  without  any  visible  means  of  pro- 
pulsion (the  most  alarming  form  of  locomotion  to  horses),  and 
flashing  fire  all  the  while,  noisy  m.-uliiiK^ry,  and  all  unknown 
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to  former  ages,  and  now  allowable  only  by  special  statute,  can 
hardly  be  called  the  usual  and  common  or  'ordinary'  use  of 
a  public  street."  We  think  the  practicable  test  to  determine 
wnether  the  use  is  new  or  an  ordinary  use  is  the  character 
and  kind  of  the  motive  power  used.  There  are  valid  and 
permanent  distinctions  between  different  sorts  of  traffic,  be- 
tween a  railroad  which  conforms  to  the  surface  of  a  street  and 
one  which  does  not,  between  a  railroad  with  a  superstructure 
and  one  without  a  superstructure,  between  a  railroad  operated 
by  animal  power  and  one  operated  by  other  power.  The 
march  of  invention  cannot  obliterate  these  distinctions,  nor 
can  improvements  and  variations  in  railroad  construction  and 
operation.  All  of  these  distinctions  can  be  applied  to  the 
horse  railroad,  and  it  is  capable  of  a  logical  and  permanent 
distinction  from  all  other  railroads.  The  one  particular  which 
distinguishes  it  from  all  other  railroads  is  the  motive  power. 
Other  railroads  may  be  operated  upon  the  same  sort  of  tracks ; 
other  railroads  may  be  operated  without  a  superstructure,  or 
may  be  confined  to  street  passenger  traffic  ;  but  animal  power 
is  animal  power  for  all  time,  and  no  other  form  of  power  can 
be  confounded  with  it. 

In  all  the  early  horse-railroad  decisions  the  identity  of  the 
motive  power  with  that  applied  to  ordinary  vehicles  ^^  _ 
was  especially  relied  upon.  The  moment  this  basis  BisMBting 
of  distinction  is  cast  aside,  that  moment  the  whole  opIbIob  cob- 
subject  is  thrown  into  inextricable  confusion.  If  «»■•*• 
the  steam  motor  is  allowed,  then  there  is  no  resting  place  be- 
tween the  smallest  motor  and  the  largest  locomotive.  While 
I  think  the  reason  of  the  rule  is  that  the  electric  car  line  is  a 
new  and  additional  servitude,  I  do  not  consider  that  the 
question  is  settled  to  the  contrary  by  the  authorities.  I  recog- 
nize the  number  of  authorities  cited  by  the  majority  opinion. 
Only  two  of  them  are  decisions  of  courts  of  last  resort, — Cin- 
cinnati Inclined  Plane  Ry.  Co.  v.  City  &  Suburban  Tel.  Ass'n, 
48  Ohio  St.  390 ;  Hudson  River  Tel.  Co.  v.  Watervliet  Turn- 
pike &  R.  Co.,  121  N.  Y.  397, 56  Am.  &  Eng.  R.  Cas.  469,— and 
these  were  upon  statutes  and  charters  different  from  ours, 
and  having  peculiar  provisions.  Moreover,  all  the  cases  were 
applications  in  equity  for  an  injunction  by  the  telephone 
company  on  which  it  was  necessary  to  show,  not  only  that  the 
telephones  were  wrongfully  interfered  with  and  injured,  but 
also  that  the  remedy  at  law  was  inadequate,  and  the  injury 
not  susceptible  of  being  righted  by  an  action  at  law  for  dam- 
ages. The  actions  being  brought  by  the  telephone  companies, 
the  result  was  that  in  most  cases  the  injunctions  were  le- 

1  (N.  8.)  A.  &  E.  R.  Cas.— 21 
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fused.  But  the  text  writers  agree  that  the  question  as  be- 
tween the  telephones  and  railways  is  still  open  and  unset- 
tled, and  thej  incline  to  the  view  that  the  electric  car  system 
is  a  new  use  and  additional  servitude.  Keasly,  Electric 
Wires  153 ;  Thomp.  Elect.  64 ;  Booth,  St.  Ey.  Law,  §  135 ; 
Rafferty  v.  Traction  Co.,  143  Pa.  St.  579,  50  Am.  &  Eng.  B. 
Cas.  239 ;  2  Dill.  Mun.  Corp.  (2d  Ed.)  892 ;  Taggart  v.  New- 
port  St.  R.  Co.,  16  R.  I.  668,  43  Am.  &  Eng.  R.  Cas.  208. 

In  this  case  for  the  first  time,  the  naked  question  of  law  is 
presented,  untrammeled  by  the  consideration  which  applica- 
tions for  injunctions  in  advance  involve.  The  present  case  is 
one  at  law,  to  recover  damages  which  have  been  sustained,  and 
the  cases  cited  and  relied  on  by  the  majority  are  not  conclusive. 
Holding  to  this  view,  I  am  of  opinion  the  electric  company 
is  liable  for  all  the  damages  caused  to  the  telephone  plant, 
and  the  judgment  of  the  court  below  should  be  reversed,  and 
judgment  given  here  for  the  several  amounts  claimed. 

Bright,  Special  Judge. — ^I  concur  in  this  opinion. 


ABSTRACTS  OF  RECENT   DECISIONS 

(1)  [p.  826]— Electric  Street  Railways—Not  Additional  Servitude  to 
Streets. — A  street  railway,  constructed  in  a  highway  under  authority 
of  law,  with  a  roadbed  which  will  admit  of  the  free  use  of  the  high- 
way by  all  other  lawful  means,  operated  by  cars  patterned  after  the 
style  and  size  of  cars  ordinarily  in  use  by  horse  railways,  the  motive 
power  of  which  is  electricity,  supplied  by  means  of  overhead  wires 
supported  by  poles  planted  in  the  sidewalks  immediately  within  the 
curbs,  is  but  a  modification  of  the  public  use  to  which  the  highway 
was  originally  devoted,  and  is  not  an  additional  burden  on  the 
land,  for  which  compensation  may  be  required.  West  Jersey  K. 
Co.  V.  Camden  G.  &  W.  Ry.  Co.  (N.  J.),  29  Atl.  Eep.  423. 

The  trolley  system  of  propelling  street  cars,  as  at  present  used 
for  the  transportation  of  passengers  through  the  streets  of  a  city, 
is  within  the  public  easement  over  urban  highways.  State  (Ken- 
nelly  et  aLf  Prosecutors)  v.  Mayor,  etc.,  of  Jersey  City  (N.  J.),  30 
Atl.  Rep.  531. 

The  doctrine  that  the  original  purposes  for  which  a  street  is  dedi- 
cated embraces  the  operation  of  a  street  railway,  and  that  if  the 
abutting  owner  sustains  loss  thereby  it  is  dammtim  absque  injuria, 
applies  as  well  to  street-railways  operated  by  electricity  as  to  rail- 
ways using  other  motive  power,  and,  hence  an  abutting  owner  is 
not  entitled  to  compensation  from  an  electric  railway  company 
operating  its  cars  under  proper  authority,  and  upon  a  road  properly 
constructed.    And  this  irrespective  of  the  ownersliip  of  the  fee  of  the 
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street.    Limburger  v.  San  Antonio  R.  T.  Co.  (Tex.),  30  S.  W.  Eep. 
533;  Green  v.  City  &  Suburban  R.  Co.  (Md.),  28  Atl.  Rep.  636. 

In  discussing  the  question  of  the  servitude  of  railroads  upon  streets,  and 
of  street  railways,  the  court,  in  the  first  case  above  cited,  said  :  *'In  the 
case  of  Texas  &  P.  Ry.  Co.  tj.  Rosedale  St.  Ky.  Co.,  64  Tex.  80,  this  court 
adopted  the  elaborate  and  able  opinion  of  Judge  Watts,  of  the  commission 
of  appeals,  in  which  it  is  held  that  the  operation  of  a  horse  railway  upon 
a  public  street  was  not  additional  servitude,  and  that  the  owners  of  prop- 
erty abutting  upon  the  street  could  not  recover  damages  for  such  use, 
when  the  railway  is  properly  constructed  and  operated.  That  ruling  w{is 
in  accord  with  all  the  decisions  up  to  that  time  with  one  or  two  exceptions, 
and,  though  there  seems  latterly  to  be  some  disposition  to  question  the 
correctness  of  the  doctrine,  it  is  still  supported  by  the  great  weight  of  au- 
thority. Since  the  decision  of  that  case,  much  capital  has  been  invested  in 
street-railways  in  this  state,  the  value  of  which  might  be  seemingly  im- 
paired by  a  contrary  ruling  at  this  time.  However  much,  therefore,  we 
might  be  inclined  to  rule  differently,  were  it  an  open  question,  we  should 
not  now  feel  at  liberty  to  overrule  that  decision,  unless  convinced  that  it 
was  palpably  wrong.  With  the  exception  of  New  York,  the  same  doctrine 
seems  to  have  been  announced  in  the  courts  of  every  state  of  the  Union 
in  which  the  question  has  been  presented  for  decision.  See  Booth,  St.  Ry. 
Law,  p.  82,  and  note  in  which  the  cases  are  cited." 

The  construction  and  operation  of  an  ordinary  steam  railway  upon  a 
street  is  generally  regarded  by  the  courts  as  an  appropriation  of  such  street 
to  a  different  purpose  from  that  for  which  it  was  originally  dedicated. 
Such  railways  are  maintained  for  the  purpose  of  transporting  passengers 
and  freight  between  distant  points ;  and,  from  the  nature  of  their  con- 
struction and  their  mode  of  operation,  they  monopolize,  in  part,  the  use  of 
the  streets  as  a  highway,  and  obstruct  their  enjoyment  for  the  purposes 
for  which  they  were  originally  established.  It  is  not  so,  as  the  courts 
hold,  with  a  street-railway.  If  properly  constructed,  their  tracks  consti- 
tnte  no  serious  impediment  to  the  legitimate  use  of  the  thoroughfare.  Its 
cars  interfere  with  travel,  but  so  do  omnibuses,  carriages,  and  other 
vehicles  used  for  the  transport  of  passengers.  Street  railways  facilitate  the 
passage  of  persons  from  one  part  of  the  city  to  another,  and  this  is  one  of 
the  objects  for  which  streets  are  opened  and  maintained.  It  is  therefore 
argued  that,  although  street  railways  may  have  been  unknown  at  the 
time  a  street  was  dedicated,  it  does  not  follow  that  a  use  of  the  streets  by 
such  a  railway  is  not  a  use  in  pursuance  of  the  original  purpose  contem- 
plated in  laying  out  the  highway.  A  street  may  be  older  than  the  omnibus 
or  the  hansom  cab,  and  yet  who  would  deny  the  right  of  the  drivers  of 
such  conveyances  to  use  it  ?  We  conclude  that,  for  the  reasons  given,  the 
doctrine  announced  in  the  case  of  Texas  &  P.  Ry.  Co.  x>.  Rosedale  St.  Ry. 
Co.,  swpra^  ought  to  be  held  the  settled  law  of  this  state. 

So  far  we  have  been  speaking  of  street  railways  upon  which  the  cars  are 
drawn  by  horse  power ;  and  so  far,  as  we  have  said,  the  authorities  are 
in  substantial  accord.  Here,  however,  we  have  the  case  of  a  street  railway 
upon  which  the  cars  are  propelled  by  electricity.  We  have  here  also  the 
additional  circumstances  that  two  tracks  of  street  railroad  had  already 
been  constructed  upon  the  street  in  front  of  the  plaintiff's  property,  and 
that  the  track  in  question  was  laid  upon  that  part  of  the  street  next  to 
plaintiff's  lot,  and  left  a  space  of  six  feet,  only,  between  that  track  and  the 
sidewidk. 
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The  first  question,  then,  is,  are  street  railways  upon  which  the  cars  are 
moved  by  electricity  distinguishable  from  those  upon  which  horse  power 
is  used  ?  Upon  this  question  there  is  some  conflict  of  authority,  but  it  is 
held  by  the  great  majority  of  the  courts  in  which  the  point  has  been  de- 
cided that  they  are  not.  Koch  v.  Railway  Co.,  (Md.)  23  Atl.  403  ;  Taggart 
V.  Railway  Co.,  16  R.  I.  668,  43  Am.  &  Eng.  R.  Cas.  208 ;  Cincinnati,  I.  P. 
Ry.  Co.  V.  City  &  Suburban  Tel.  Ass'n,  48  Ohio  St.  398  ;  Halsey  v.  Railway 
Co.,  47  N.  J.  Eq.  380  ;  Williams  v.  Railway  Co.,  41  Fed.  556.  See,  contray 
Dooly  Block  v.  Salt  Lake  Rapid  Transit  Co.,  9  Utah  31. 

The  case  of  Railway  Co.  v.  Mills,  85  Mich.  634,  46  Am.  &  Eng.  R.  Cas. 
608,  is  cited  in  support  of  the  doctrine  that  an  electric  railway  is  not  an 
additional  burden  upon  a  street ;  but  it  would  seem  from  the  concurring 
opinion  of  the  chief  justice  and  the  two  dissenting  opinions  that,  if  the 
naked  point  had  been  presented,  the  court  would  have  decided  the  ques- 
tion in  the  affirmative.  We  concur,  however,  with  the  majority  of  the 
courts  in  holding  that  street  railways  which  are  operated  by  mechanical 
power  do  not  impose  an  additional  servitude  upon  the  street,  and  there- 
fore do  not  damage  the  owner  of  the  abutting  property,  whether  he  owned 
the  fee  in  the  street  or  not.  Why  an  electric  road  should  be  a  burden,  and 
a  horse  railroad  should  not,  we  are  unable  to  see.  The  electric  car,  as  was 
pointed  out  in  the  opionion  of  the  court  in  the  Michigan  case  cited  above, 
"^  does  not  occupy  as  much  space  upon  the  street  as  does  the  car  with  the 
horses  attached. '*  We  may  assume  that  they  are  capable  of  being  run  at 
a  much  greater  rate  of  speed  than  a  horse  car,  and  the  greater  rapidity  of 
motion  may  render  them  more  dangerous.  But  the  increased  rate  of 
speed  is  not  necessarily  inherent  in  the  system,  and,  so  far  as  we  can  see, 
they  may  be  operated  as  slowly  and  as  safely  as  other  cars.  The  right  to 
construct  and  operate  a  line  of  electric  railway  does  not  confer  a  right  un- 
necessarily to  endanger  persons  or  property ;  and,  if  the  cars  of  a  company 
operating  such  a  road  are  propelled  at  a  dangerous  rate  of  speed,  it  would 
be  responsible  to  all  persons  who  may  be  injuriously  affected,  either  in 
person  or  property,  by  such  improper  operation." 

A  street  railway  operated  by  electricity  imposes  no  additional  servi- 
tude upon  the  public  streets,  entitling  an  abutting  owner  to  com- 
pensation, by  reason  of  the  fact  that  the  line  of  the  company,  in 
connection  with  two  other  lines  previously  constructed,  practically 
occupies  the  entire  space  in  the  street,  and  that  its  construction 
and  maintenance  interferes  with  the  ingress  and  egress  to  and  from 
his  storehouse,  and  the  receipt  and  delivery  of  goods  by  the  occu- 
pants thereof.  Limburger  v.  San  Antonio  B.  T.  Co.,  (Tex.)  30  S. 
W.  Bep.  533. 

In  discus.sing  this  question,  the  court  said  :  ''Does  the  defendant  com- 
pany occupy  a  different  position  with  reference  to  the  rights  of  the  plain- 
tiff by  reason  of  the  fact  that  its  line,  in  connection  with  the  two  which 
were  previously  constructed,  practically  occupies  the  entire  space  covered 
by  the  street,  and  that  its  track  is  in  close  proximity  to  the  edge  of  the 
sidewalk  in  front  of  plaintiff's  lots  ?  We  find  it  difficult  to  answer  this 
question  in  the  affirmative.  As  was  argued  by  Mr.  Justice  MgGrath  in 
his  able  dissenting  opinion  in  Railway  Co.  v.  Mills,  to  which  we  have  al- 
ready referred,  if  the  construction  of  a  street  railway  in  a  street,  however 
narrow,  or  the  construction  of  a  third  line  in  a  street,  be  a  burden,  it 
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would  seem  to  follow  that  the  construction  of  one  line  in  a  broad  street  is 
also  a  burden.  The  difference  is  merely  in  degree,  and  not  in  kind.  If, 
when  the  tracks  of  the  railway  occupy  a  very  large  proportionate  part  of 
the  street  between  the  curbstones,  the  owner  of  abutting  property  is  entitled 
to  recover  substantial  damages,  how  can  we  deny  the  right  of  the  owner  to 
recover  some  damages,  even  if  merely  nominal,  when  the  space  is  compara- 
tively small  ?  The  converse  of  the  proposition  must  be  true.  If  in  the 
latter  case  there  can  be  no  recovery,  so  in  the  former.  We  have  seen  that, 
for  a  single  track  in  a  broad  street,  the  owner  of  the  adjacent  property  is 
not  entitled  to  any  compensation  from  the  railroad  company  ;  and  we 
think  it  follows  that  he  is  not  entitled  to  be  compensated  when  there  is 
more  than  one  track.  The  principle  is  that  the  original  purposes  for 
which  the  street  was  dedicated  embrace  the  operation  of  a  street  railway, 
and  that,  if  the  owner  of  the  adjacent  property  suffer  a  loss  by  reason  of 
such  operation,  it  is  damnum  absque  ifijuria,'^^ 

Right  of  Trolley  Company  to  Top  Trees* — A  traction  company  au- 
thorized bv  a  city  to  erect  its  trolleys  has  the  right  to  top  the 
branches  of  trees  overhanging  the  street  when  such  act  is  reasonably 
necessary  for  the  passage  of  its  wires.  Dodd  v.  Consolidated  Trac- 
tion Co.,  (N.  J.)  31  Atl  Rep.  980. 

Trolley  Poles  and  Wires  as  Elements  of  Additional  Servitude! — In 
West  Jersey  R.  Co.  v.  Camden  G.  &  W.  Ry.  Co.,  29  Atl.  Rep.  423, 
the  court  of  chancery  of  New  Jersey,  in  passing  on  the  question 
whether  there  may  not  be  methods  of  operating  an  electric  street 
railway  which  will  be  within  the  objection  that  it  constitutes 
an  additional  servitude  for  which  compensation  must  be  made,  and 
whether  serious  injury  to  improvements  which  the  abutting  land- 
owner may  make  upon  and  under  sidewalks,  by  the  planting  of 
poles  to  support  the  overhead  wires,  will  not  be  within  such  objec- 
tion, argued  as  follows  :  '*The  abutting  landowner  ordinarily  has 
something  more  of  property  than  the  ownership  of  the  mere  fee  of 
the  soil  in  the  sidewalk.  By  the  laws  and  usages  of  the  state  the 
sidewalk  has  in  a  degree  been  regarded  as  an  appendage  to  and  a 
pjirt  of  the  premises  abutting  upon  it,  and  as  so  essential  to  the 
beneficial  use  of  such  premises  that  its  improvement  is  properly  im- 
posed upon  the  owner  of  the  abutting  land.  Halsey  v.  Railwjiy  Co., 
supra  ;  State  v.  Mayor,  etc.,  37  N.  J.  Law  415;  Weller  v,  McCor- 
mick,  47  N.  J.  Law  397.  It  follows  that  if  such  improvement  of 
the  sidewalk,  or  constructions  under  it,  which  the  landowner  shall 
lawfully  make  in  pursuance  of  his  duty  to  the  public,  or  for  his  own 

Srivate  convenience,  be  expensive  in  character,  so  that  substantial 
amage  will  result  to  him  for  the  planting  of  the  trolley  poles,  a 
serious  question  will  arise  whether  there  will  not  be  a  taking  of  his 
property  for  which  he  must  be  compensated,  and  a  threatened  in- 
vasion sufficiently  serious  to  induce  this  court*s  interference.  But 
that  question  is  not  presented  in  this  case.  It  does  not  appear  that 
the  complainant  has  improved  the  sidewalk  in  front  of  his  property 
flo  that  the  planting  of  the  poles  will  substantially  or  seriously 
damage  such  improvement,  or,  indeed,  that  it  has  improved  them 
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at  all.  Another  consideration  borne  in  mind  is  that  the  abutting 
property  owner  has  the  right  to  ingress  to  and  egress  from  his  prop- 
erty by  means  of  the  street  in  a  manner  which  will  accord  with  the 
lawful  purposes  to  which  he  devotes  his  property,  and  also  to  a 
reasonably  available  way  through  the  highway  to  the  several  stories 
of  his  building  in  cases  of  emergencies,  like  fire.  He  also  has  the 
right  to  light  and  air  from  the  highway.  And  he  cannot  be  de- 
prived of  either  of  these  rights  by  the  placing  of  poles  or  erection 
of  wires  without  compensation  being  made  to  him.  Bailway  Co.  v, 
Grundy,  51  N.  J.  Eq.  213,  223.  No  question  touching  these  rights 
is  presented  at  this  time.  Upon  the  subject  of  the  rights  thus  far 
considered  the  supreme  court  of  this  state,  in  the  recent  case  of 
State  V.  Board  of  Public  Works,  (N.  J.)  29  Atl.  Rep.  149,  which 
was  presented  in  shape  of  an  application  to  vacate  the  stay  of  pro- 
ceedings incident  to  the  issuance  of  a  writ  of  certiorari  for  the  re- 
view of  an  ordinance  purporting  to  grant  the  right  to  erect  a  trolley 
road  in  front  of  the  prosecutor,  in  granting  the  motion,  declarea 
as  follows:  'It  is  doubtful  whether  the  prosecutors,  as  abutting 
owners,  have  in  the  street  any  right  which  is  violated  by  the  erection 
and  maintenance  of  trolley  poles  and  wires  in  front  of  their  prem- 
ises under  legislative  authority.' " 


NOTES. 

(1)  Electric  Street  Railways  not  Additional  Servitude  to  Public  Street — 
See  generally  upon  the  subject  of  electric  street  railways,  60  Am. 
&  Eug.  R.  Cas.  416. 

The  use  of  electricity  as -a  motive  power  for  cars  by  a  street- 
railway  company  does  not  impose  an  additional  servitude  upon 
the  street  for  which  additional  compensation,  must  be  madcf 
to  the  owner  of  the  fee,  especially  where  it  does  not  appear  that 
the  cars,  as  thus  operated,  occu  py  the  street  to  any  greater  ex- 
tent than  when  operated  by  horse  power.  Taggart  v,  Newport 
Street  R.  Co.,  16  R.  I.  668,  43  Am.  &  Eng.  R.  Cas.  208;  Koch  ei  al. 
V,  North  Avenue  R.  Co.,  75  Md.  222. 

The  use  of  electricity  as  a  propelling  power  for  street  cars  im- 
poses no  new  servitude  upon  the  streets  for  which  an  abutting  owner 
is  entitled  to  additional  compensation.  Lockhart  et  ah  v.  Craig 
Street  Ry.  Co.,  139  Pa.  419.  See  also  Williams  v.  City  Electric  Street 
Ry.  Co.,  (C.  C.)  41  Fed.  Rep.  556;  Halsey  v.  Rapid  Transit  St.  Ry. 
Co.,  47  N.  J.  Eq.  380. 

(2)  Electrical  Interference  of  Electric  Railways  witli  Telephone  Plant. 
— See  upon  this  subject  Cumberland  Teleph.  &  Tel.  Co.  v. 
United  Electric  R  Co.  et  al,  43  Am.  &  Eng.  R.  Cas.  194,  50 
Am,  &  Eng.  R.  Cas.  419;  and  Hudson  River  Teleph.  Co.  v.  Water- 
vliet  T.  &  R,  Co.,  121  N.  Y.  397,  56  Am.  &  Eng.  R.  Cas.  469,  and 
Tiote  478. 
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It  is  important  to  note,  in  entering  npon  an  examination  of  the 
authorities  concerning  the  liability  of  one  electrical  company  oper- 
atiug  under  a  proper  license,  and  claiming  exclusive  right,  as  against 
other  duly  licensed  electrical  companies,  to  particular  portions  of 
the  highway,  that  the  principal  case  above  reported  in  full  (Cum- 
berland Tel.  &  Teleph.  Co.  v.  United  Elect.  Ky.  Co.,  ante,  p.  295), 
presents  an  unusual  feature  in  litigations  of  this  character.  That  is 
to  say,  that  case,  as  the  court  at  tne  close  of  the  majority  opinion 
properly  notes,  was  an  action  for  damages  resulting  from  the  inter- 
ference by  the  electrical  currents  of  one  electrical  company  with  the 
operation  of  the  plant  of  another,  and  was  not,  as  is  true  of  all  the 
other  cases  which  have  thus  far  arisen  on  the  point  of  electrical 
interference,  simply  a  question  as  to  the  right  of  an  injunction 
restraining  such  interference.  Witli  this  suggestion  as  to  the  actual 
issue  involved  in  the  principal  case  above  named,  and  as  distin- 
guishing therefrom  the  other  cases  bearing  a  close  relation  to  this 
subject,  the  value  of  the  decisions  referred  to  below,  in  any  particular 
instance,  will  be  more  clearly  appreciated. 

A  telephone  company  occupying  the  streets  of  a  municipality  by 
such  occupation  obtains  no  right  to  the  exclusive  use  of  electrical 
appliances  upon  the  streets  over  which  its  wires  run,  and  cannot, 
tnerefore,  restrain  the  operation  of  an  electric  light  company,  sub- 
sequently licensed  by  the  municipality,  to  use  the  street  for  its  pur- 
poses, feut  in  its  use  of  the  streets  for  its  wires  such  electric  light 
oompariy  must  not  invade  the  rights  of  the  prior  licensee.  Western 
Union  Tel.  Co.  v.  Guernsey  &  S.  Electric  Light  Co.,  46  Mo.  App. 
120. 

The  case  of  Hudson  River  Telephone  Co.  v,  Watervliet  T.  &  E. 
Co.,  121  N.  Y.  397;  s.  c,  56  Am.  &  Eng.  E.  Cas.  469,  was  an  action 
brought  by  a  telephone  company  praying  a  perpetual  injunction 
against  an  electric  railway  company  restraining  it  from  operating  a 
single  trolley  system  in  a  street  which  was  already  occupied  by  the 
plaintiff,  which  alleged  in  its  complaint  that  tlie  operation  of  the  elec- 
tric railway  company  would,both  by  conduction  and  induction,  mate- 
rially interfere  with  the  operation  of  the  telephone  plant.  The  court 
held  that  both  the  telephone  and  the  railway  company  were  law- 
fully entitled  to  use  the  streets  for  their  respective  business,  and  that 
the  grants  to  them  should  be  so  construed,  if  practicable,  »s  to  per- 
mit them  to  use  the  same  streets  to  their  personal  advantage  and 
that  of  the  public,  and  that  each  company  should  adopt,  upon 
equitable  terms,  such  reasonable  safeguards  as  would  most  effectu- 
ally prevent  interference  with  the  other  and  injury  to  itself.  The 
temporary  injunction  prayed  for  restraining  the  operation  of  the 
railway  company  until  it  agreed  and  bonded  itself  to  pay  what 
damage  the  trial  court  should  find  had  heen  and  would  be  sus- 
tained until  such  interference  could  be  prevented  was  granted  by 
the  special  term  of  the  supreme  court,  and  upon  appeal  was 
affirmed  by  the  general  term.    Upon  an  appeal  tnerefrom  to  the 
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court  of  appeals,  the  latter  diBmissed  the  same  on  the  ground  that 
the  order  was  not  reviewable  in  that  court. 

Judges  Finch  and  Pgckham,  of  the  court  of  appeals,  dissented,  on  the 
ground  that  the  complaint  stated  no  cause  of  action ;  and  the  majority 
opinion  inclined  to  the  same  view. 

See  also,  as  sustaining  this  doctrine,  Nebraska  Telephone  Co.  v. 
York  Gas  and  Electric  Light  Co.,  27  Neb.  284. 

(3)  In  Cincinnati  Inclined  Phine  Ry.  Co.  v.  City  &  Sub- 
urban Telegraph  Association,  48  Ohio  St.  390,  which  was  an  ac- 
tion seeking  injunctive  relief  from  the  operation  of  an  electric  rail- 
way company,  the  court  held  that  a  telephone  company  acquires  no 
exclusive  right  to  use  its  system  in  any  special  way  or  by  any  special 
method,  such  as  the  ground  circuit,  so  that  the  legislature  might 
not  thereafter  ^rant  to  a  railway  company  the  right  to  operate  its 
cars  by  electricity  upon  a  system  kindred  to  that  used  by  the  tele- 
phone company;  and  therefore,  if  the  operation  of  a  duly  author- 
ized and  properly  constructed  electric  railway  line  interferes,  by 
induction  and  conduction  of  the  electric  fluid,  with  the  opemtion 
of  the  telephone  plant,  the  telephone  company,  having  no  paramount 
right  to  the  use  of  the  street  for  the  conduct  of  its  return  current, 
although  it  was  in  operation  thereon  previous  to  the  construction  of 
the  electric  railway,  must  protect  itself  from  injury  which  would 
result  from  the  contact  of  its  plant  and  the  currents  of  electricity 
generated  by  the  railway  company,  and  cannot  secure  damages 
from  the  latter  for  such  injury. 

Upon  the  main  point  involved  in  this  case,  the  court  said  :  **  The  demand 
made  by  the  telegraph  association  is,  not  that  the  railway  company  shall  so 
modify  its  existing  electrical  apparatus  as  not  to  interfere  with  the  tele- 
phone service,  but  shall  forever  abandon  the  use  of  an  essential  part  of  its 
electro-motive  system,  or  be  perpetually  enjoined.  In  other  words,  the 
association  claims  the  exclusive  use  of  the  grounded  circuit,  inasmuch  as 
the  mechanism  of  the  telephone  is  so  complex,  and  the  electric  currents 
employed  so  delicate  and  sensitive,  that  they  cannot  be  used  without  dis- 
turbance from  the  heavier  currents  employed  by  neighboring  electrical 
enterprises  that  operate  with  the  grounded  circuit.  We  find  no  foundation 
for  such  an  exclusive  franchise  or  right.  When  the  telegraph  association 
began  its  operation  under  the  telephone  system,  neither  tlie  statute  author- 
izing it  to  erect  and  maintain  poles,  wires,  and  other  necessary  fixtures, 
nor  the  ordinance  under  which  it  obtained  the  power  to  extend  its  lines  in 
the  streets,  gave  any  exclusive  right  either  to  use  the  earth  for  a  return 
circuit,  or  a  complete  metallic  circuit  formed  by  double  wires.  The  legisla- 
ture did  not  grant  the  right  by  general  enactment,  nor  was  the  municipal 
corporation  empowered  by  the  legislature  to  give  the  telegraph  association 
the  exclusive  right  to  make  use  of  its  streets  so  as  to  create  a  monopoly. 
*  *  *  In  the  year  1838  Professor  Steinbeil  made  the  important  discovery 
of  the  practicability  of  using  the  earth  as  one  half,  or  the  returning  section, 
of  an  electric  circuit.  Prof essor  Morse  claimed  to  have  made  the  discovery 
about  the  same  time,  but  he  failed  to  obtain  a  patent  therefor.  It  was  the 
discovery  of  an  elementary  principle  of  science,  of  a  truth  in  physics,  of  a 
law  in  the  operation  of  the  forces  of  nature,  and  was  not  bounded  by  the 
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trammels  of  the  patent  law.  For  forty  years  before  the  telephone  was  dis- 
covered the  use  of  the  earth  as  a  conducting  medium  in  the  formation  of 
an  electric  circuit  had  been  the  common  property  of  all  electric  enterprise. 
By  what  grant  or  title,  then,  did  it  become  the  special,  peculiar,  and  exclu- 
sive franchise  of  the  telegraph  association?  As  it  did  not  originate  in  leg- 
islative or  municipal  grant,  so  such  exclusive  franchise  did  not  spring  from 
priority  in  its  exercise.  Where  a  right  is  common  and  universal,  and 
capable  of  being  exercised  by  all  at  the  same  time,  there  is  no  applicability 
of  the  rule  that  he  who  in  its  enjovment  is  prior  in  point  of  time  is  prior 
in  right  He  who  is  first  in  the  neld  does  not  thereby  gain  a  monopoly 
of  use." 

An  intelligent  and  lucid  review  of  the  decisions  which  have  dis- 
cussed the  respective  rights  of  the  different  users  of  electricity  in 
the  public  streets  will  be  found  in  3  Am.  Elec.  Gas.  460^  note,  and 
the  several  references  therein  made. 


Block  (Herman  0.) 

V. 

Milwaukee  Street  Bailway  Oo. 

(Supreme  Court  of  Wisconsin,  Fdntiary  5,  1896.) 

Trolley  Lines— Duty  to  Guard  Wires  from  Possible  Contact  with  Crossing 
Telephone  Wires— Question  for  Juryt — Whether  in  the  present  stAteof  the 
science  of  electricity,  and  the  present  practical  knowledge  of  the  most 
practical  and  effectual  means  ana  methods  of  guarding  against  perils  inci- 
dent to  its  use  in  the  propulsion  of  street  cars,  an  electric  street-railway 
company  is  guilty  of  negligence  in  not  maintaining  a  guard  wire  over  its 
trolley,  so  that  a  broken  telephone  wire  may  not  fall  upon  the  trolley  wire, 
and  by  such  contact  become  charged  with  electricity,  to  the  injury  of  a 
traveler  upon  the  streeK  is  a  question  of  fact  for  the  jury.     (Page  833.) 

Action  for  Personal  Injuries— Testimony  of  Physicians  as  to  PiaintifPs 
Present  Physical  Condition— Probability  of  Recovery! — In  an  action  for  per- 
sonal injuries,  it  is  proper  to  permit  a  physician  to  testify  relative  to  the 
physical  and  mental  condition  of  plaintiff  a  year  and  a  half  after  the  acci- 
dent. And  further,  such  physician  may  give  his  opinion  as  to  whether  it 
is  **  reasonably  probable"  that  plaintiff  will  ultimately  recover,  although 
the  whole  testimony  must  establish  in  the  minds  of  the  jury  a  **  reasonable 
certainty"  as  to  this  ultimate  fact.     (Page  832.) 

Same — Competency  of  Expert  Evidence  at  to  a  Possible  Cause  of  injury. — 
In  an  action  for  personal  injuries,  claimed  to  have  been  caused  by  contact 
with  a  wire  heavily  charged  with  electricity,  it  is  proper  to  permit  an  ex- 
pert to  testify  that  plaintiff's  condition,  as  he  found  it,  could  have  been  so 
produced.     (Page  332.) 

Appeal  from  Milwaukee  county  superior  court.     Reversed. 
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This  is  an  action  to  recover  for  personal  injuries  which  the 
plaintiff  claims  that  he  received  by  accidental  contact  with  a 
telephone  wire  which  had  fallen  upon  the  defendant's  trolley 
wire,  and  so  become  heavily  charged  with  electric- 
ity. The  negligence  imputed  to  the  defendant  is 
its  omission  to  place  guard  wires  over  its  trolley  wires,  so  as 
to  prevent  the  telephone  wire  from  coming  in  contact  with 
them. 

The  defendant  owns  and  operates  an  electric  railway  along 
Third  street  in  the  city  of  Milwaukee.  Third  street  runs 
north  and  south.  Green  Bay  avenue  crosses  Third  street  at 
an  acute  angle,  running  northwest  and  southeast.  The  tracks 
of  the  defendant's  road  extend  northerly  on  Third  street  to  a 
point  north  of  its  intersection  with  Green  Bay  avenue.  On 
the  east  side  of  Third  street,  opposite  to  the  opening  of  Green 
Bay  avenue,  are  the  defendant's  car  barns.  At  this  point  the 
overhead  trolley  wires  are  supported  by  cross  wires  attached 
to  posts  on  either  side  of  Third  street.  Near  the  southwest 
corner  of  the  car  barn,  on  the  east  side  of  Third  street,  is  a 
telephone  pole.  From  this  pole  the  telephone  wire  runs  di- 
agonally across  Third  street  to  a  pole  standing  in  the  sharp 
angle  between  Third  street  and  Green  Bay  avenue.  Thence 
it  runs  diagonally  across  Green  Bay  avenue  to  a  pole  on  the 
west  side  of  the  avenue,  about  100  yards  north  of  the  pole  on 
the  sharp  angle.  These  poles  carried  the  wire  about  30  feet 
above  the  ground,  and  about  10  feet  above  the  trolley  wires. 
The  telephone  wire  crosses  the  trolley  wires  diagonally.  There 
were  no  guard  wires  over  the  trolley  wires. 

At  the  time  of  plaintiff's  accident  the  telephone  wire  was 
broken,  and  had  fallen  upon  and  lay  in  contact  with  the  trol- 
ley wire,  and  had  become  and  was  charged  with  electricity  by 
such  contact.  It  does  not  appear  that  the  fact  that  the  tele- 
phone wire  was  broken  was  Known  to  any  of  the  defendant's 
employes,  nor  that  any  negligence  on  their  part  had  caused 
the  breakage.  The  end  of  the  telephone  wire  so  charged  with 
electricity  passed  along  Green  Bay  avenue,  in  some  places 
lying  upon  and  in  the  street.  It  was  in  the  evening,  and  after 
dark.  The  plaintiff  was  driving  along  the  avenue  with  his 
horse  and  vehicle.  His  horse  came  in  contact  with  the  wire, 
received  a  shock,  and  fell.  The  plaintiff  was  thrown  from  his 
vehicle.  He  is  supposed  to  have  received  an  electric  shock 
both  before  and  after  he  left  the  vehicle.  He  appears  to  have 
received  considerable  injury. 

The  telephone  wire  carries  so  small  a  current  of  electricity 
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as  not  to  be,  of  itself,  dangerous.  The  trolley  wires  carry  a 
mach  larger  current  of  electricity.  By  contact  with  the  trol- 
ley wire  the  telephone  wire  may  become  so  highly  charged 
as  to  become  dangerous.  The  telephone  wire  was  not  owned 
by,  nor  in  any  manner  under  the  control  of,  the  defendant  It 
is  unexplained  what  occasioned  the  breaking  of  the  telephone 
wire.  It  did  not  break  in  the  span  which  carried  it  over  and 
across  the  trolley  wires,  but  in  the  next  span  beyond.  It 
could  not  haye  come  in  contact  with  the  trolley  wires  had  not 
the  fastening  of  the  telephone  wire  to  its  pole  become  so  loos- 
ened that  the  wire  slipped,  and  the  portion  over  the  trolley 
wires  sagged,  so  as  to  bring  it  in  contact  with  the  trolley  wires. 
There  was  a  special  verdict,  and  judgment  for  the  plaintLBL 
The  defendant  appeals. 

MiUer^  Noyes  &  Miller^  for  appellant. 

Moritz  Wittigy  Jr.^  and  TT.  J.  Turner^  for  respondent 

Newman,  J.  (after  stating  the  facts). — Errors  are  assigned  as 
follows  :  (1)  In  the  admission  of  testimony ;  (2)  in  denying  de- 
fendant's motion  for  a  nonsuit,  and  in  refusing  to  grant  a  new 
trial ;  (3)  in  refusing  to  submit  to  the  jury  questions  proposed 
by  the  defendant  for  special  verdict ;  (4)  in  the  charge  to  the 

The  errors  complained  of  in  the  admission  of  testimony  re- 
late to  the  testimony  of  physicians  relative  to  the  physical 
and  mental  condition  of  the  plaintiff  a  year  and  a  xettimon  of 
half  after  the  accident.     The  accident  happened  in  pbysieUB  «»■- 
February,  1892.     In  August,  1893,  the  plaintiff  be-  wraingpa^ 
came  the  patient  of  Dr.  Becker.     The  doctor  was  "•■*'■  »y"P- 
permitted  to  describe  the  condition  in  which  he 
found  him,  giving  both  subjective  and  objective  symptoms. 
So  far  as  this  related  to  the  seriousness  of  the  injury,  this  was 
competent.     Nor  was  it  liable  to  the  objection  that  it  was 
hearsay.     So  far  as  the  knowledge  of  plaintiff's  condition  was 
derived  from  plaintiff's  statements  to  him  as  a  medical  man 
for  the  purpose  of  receiving  advice  and  treatment,  the  testi- 
mony was  not  incompetent  for  that  reason.     Quaife  v.  Bail- 
way  Co.,  48  Wis.  513;  Davidson  v.  Cornell,  132  N.  Y.  22a 
There  is  no  just  ground  for  claiming  that  the  doctor's  rela- 
tion to  the  plaintiff  was  other  than  as  a  medical  adviser,  and 
not  for  the  purpose  of  being  a  witness  upon  the  trial.    So  the 
question  is  not  within  the  principle  of  Stewart  v.  Everts,  76 
Wis.  36,  and  Abbot  v.  Heath,  84  Wis.  314. 

It  is  also  claimed  as  error  that  Dr.  Becker  was  permitted 
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to  testify  that  plaintifiTs  condition,  as  he  found  it,  conld  have 
ETideneeeoB-  ^^^^  produced  by  contact  with  a  wire  heavily 
cerniBg  prob-  charged  with  electricity.  The  plaintiff's  theory 
Able  eauge  of  was  that  such  was  the  cause  of  his  condition.  There 
injBrjr.  ^^^  some  testimony  tending  to  establish  that  the- 

ory. Surely,  testimony  showing  that  such  a  cause  was  suffi- 
cient to  produce  such  a  condition  tended  also  to  establish  that 
theory.  The  testimony  was  both  relevant  and  competent. 
The  doctor  was  permitted  to  give  his  opinion  of  the  "  reason- 
able probability  "  of  the  plaintiff's  ultimate  recovery  from  his 
injuries.  While  it  is  true  that  the  whole  testimony  must  es- 
tablish, in  the  minds  of  the  jury,  more  than  a  mere  "  reason- 
able probability,"  and  must  amount  to  proof  to  a  "reasonable 
certainty,"  this  ultimate  fact  is  susceptible  of  proof  by  items 
of  testimony  which  do  not,  separately,  fully  establish  it. 

The  phrase  "reasonable  probability"  is  equivocal.  It  was 
for  the  jury  to  give  force  to  the  doctor's  testimony  in  accord- 
ance with  the  intention  of  the  words  used,  rather  than  with  a 
strict  or  technical  definition  of  the  words.  This  was  not  error. 
The  witness  Eggert,  who  was  present  at  the  time  of  the  acci- 
dent, testified  that  he  received  a  shock.  This  was  probably 
competent  as  tending  to  show  that  the  wire  was  charged  with 
electricity,  and  so  as  bearing  upon  the  question  whether  the 
plaintiff's  injuries  were  caused  by  an  electric  shock. 

The  negligence  which  is  alleged  and  claimed  against  the  de- 
fendant is  its  omission  to  place  guard  wires  over  its  trolley 
wires  in  such  a  way  as  to  prevent  the  telephone 
«aard(ioB  wires,  in  case  of  their  falling  from  any  cause,  from 
troHej  wirea.  falling  upon  and  coming  in  contact  with  the  trolley 
wires.  It  is  claimed  that  the  defendant  owes  the 
duty  to  the  public  to  guard  it  from  the  effect  of  accidents 
which  may  happen  to  the  telephone  wire,  which  it  neither 
owns  nor  controls.  The  employment  of  electricity  to  propel 
cars  along  railway  tracks  in  cities  is  of  recent  institution.  It 
may  well  be  that  the  dangers  attending  its  use  in  that  func- 
tion, and  the  best  modes  of  guarding  against  accident  in  its 
use,  are  not  yet  fully  known'  and  understood.  Many  of  the 
phenomena,  and  the  possibilities  of  danger  attendant  upon 
such  use,  are  still  subjects  of  question  and  experiment. 

But  notwithstanding  this  condition  of  imperfect  knowledge, 
the  law  permits  this  mysterious  and  dangerous  power  to  be 
used  for  locomotion  in  the  streets  of  cities.  It  is  lawfully 
there.  No  doubt  it  is  the  dutv  of  the  defendant  to  use  sucn 
customary  and  approved  appliances  as  are  known  and  used 
in  the  business  of  operating  electric  railways.     So  far  as  rea- 
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sonable  knowledge,  in  the  present  state  of  the  science  and  the 
practical  nse  of  electricity  as  a  motive  power  for  street  rail- 
ways, and  reasonable  foresight,  can  go,  it  is  boand  to  guard 
the  public  against  the  perils  attendant  upon  this  use  of  elec- 
tricity. But  it  is  liable  only  for  what  is  known  as  '*  reason- 
able care." 

The  present  state  of  the  science,  and  the  present  practical 
knowledge  of  the  most  practical  and  effectual  means  and 
methods  of  guarding  against  such  perils  as  are  incident  to  its 
use,  are  a  most  important  element  in  the  question  of  what  is 
reasonable  care.  In  the  present  condition  of  the  science  and 
of  the  practical  knowledge  on  this  subject,  it  cannot  be  said, 
as  matter  of  law,  what  method  of  guarding  the  wires  shall  be 
required,  nor  whether  any  guards  shall  be  required  ;  for  it  is 
not  known  to  the  law  that  any  method  now  known  will  prove 
effective.  But  it  is  a  question  for  the  jury,  under  all  the  facts 
in  the  case,  to  determine  whether  the  method  actually  used 
was  negligent. 

The  trial  court  treated  this  question  as  one  of  law.  He  in- 
structed the  jury,  in  effect,  that  guard  wires  placed  over  the 
trolley  wires  is  the  approved  method  of  protecting  the  tele- 
phone wire,  in  such  places,  and  refused  to  submit  to  the  jury, 
in  the  special  verdict,  the  following  question  pro-  ingtraetion 
posed  by  the  defendant :  "  Did  the  defendant,  in  witMrawing 
the  construction  and  operation  of  the  street  rail-  J."*!!!!!!!*'*!' 
way  in  question,  exercise  such  care  and  prudence  ugenee  rnm 
for  the  safety  of  persons  using  the  highway  as  men  Jory-Eiror. 
of  ordinary  intelligence  and  prudence  engaged  in  operating 
the  railway  in  question  would  have  exercised  at  the  place  in 
question  ?"  The  instruction  virtually  took  the  question  of  the 
defendant's  negligence  from  the  jury.  The  refusal  to  submit 
the  question  asked  withdrew  it  altogether  from  the  jury.  The 
question  of  the  defendant's  negligence  is  always  for  the  jury, 
unless  the  negligence  is  so  clear  upon  the  evidence  that  intel- 
ligent minds  cannot  fairly  form  dmerent  conclusions  upon  it. 
This  question  was  a  proper  one  to  be  submitted  in  a  special 
verdict.  It  related  to  a  material  issue  of  fact,  and  one  upon 
which  the  case,  in  a  large  measure,  turned.  Both  the  charge 
upon  this  point  and  the  refusal  to  submit  this  question  were 
error. 

This  is  in  no  way  inconsistent  with  what  was  decided  in 
State  V.  Janesville  Si  Ey.  Co.,  87  Wis.  72.  That  case  was  on 
demurrer  to  the  complaint.  The  action  was  mandamus  to 
compel  the  railway  company  to  put  guard  wires  above  its 
trolley  wires  at  crossings.     An  ordinance  of  the  city  required 
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it.  The  complaint  alleged  the  ordinance,  and  that  guard  wires* 
are  the  proper  and  approved  method  of  preventing  danger 
from  the  falling  of  the  telephone  wires  upon  the  trolley  wires. 
These  facts  were  admitted  by  the  demurrer.  The  case  in  no 
way  involved  the  decision  of  the  question  whether  guard  wires 
are  the  proper  method,  or  whether  it  is  negligence  to  omit  the 
guard  wires. 

It  is  claimed  that  plaintiflTs  accident  was  caused,  directly, 
by  contact  with  a  telephone  wire,  belonging  to  the  telephone 
Broken  tele-  compauy,  and  neither  owned  nor  controlled  by  the 
phone  wire  defendant,  and  in  a  street  to  which  its  system  did 
wh^e'J-Bemitl'^  ^^*  extend.  More  remotely,  it  is  supposed  to  have 
mnd  proximmte  been  caused  by  the  falling  of  the  telephone  wire 
emnse  of  Injury,  upon  the  trolley  wires,  which  became  a  live  wire 
by  such  contact.  There  would  be  no  claim  against  the  de- 
fendant unless  it  could  be  shown  that  the  telephone  wire  was 
alive  with  electricity  communicated  to  it  by  the  trolley  wires. 
The  defendant  may  be  liable  for  the  result,  if  its  omission  to 
guard  its  wires  was  negligence,  and  if  that  negligence  was  the 
proximate  cause  of  the  plaintiffs  damages.  The  real  first  cause 
of  the  accident  is  in  doubt.  The  real  test  of  the  defendant's 
liability  for  the  plaintiffs  accident  is  whether  the  omission  to 
guard  its  wire,  that  being  found  by  the  jury  to  be  negligence, 
was  the  proximate  cause  of  the  accident.  The  negligence  is 
not  the  proximate  cause  of  the  accident,  unless,  under  all  the 
circumstances,  the  accident  might  have  been  reasonably  fore- 
seen by  a  man  of  ordinary  intelligence  and  prudence.  It  is 
not  enough  to  prove  that  the  accident  is  the  natural  conse- 
quence of  the  negligence.  It  must  also  have  been  the  proba- 
ble consequence.  Atkinson  v.  Transportation  Co.,  60  Wis. 
141,  163  ;  Barton  v.  Society,  83  Wis.  19,  44  Am.  &  Eng.  Corp. 
Cas.  362. 

This,  too,  is  always  a  question  for  the  jury,  where  the  evi- 
dence is  not  clear,  or  the  proper  inference  from  undisputed 
QneBtionof  ©vidence  may  be  in  doubt.  The  defendant  asked 
proxiMEte  to  have  this  question  submitted  in  the  special  ver- 
emnae,  for  the  dict.  This  was  refused,  and  no  instruction  was 
Jnrj.  given  relating  to  this  element  in  the  q^uestion  of 

J)roximate  cause.  The  defendant's  proposed  question  was  as 
oUows :  "  Ought  men  of  ordinary  intelligence  and  prudence, 
engaged  in  operating  the  street  railway  in  question,  to  have 
reasonably  expected  that  the  telephone  wire  in  question 
would  be  likely  to  come  in  contact  with  its  trolley  wire  at  the 
place  in  question,  and  occasion  injury  to  persons  lawfully 
using  the  highway  crossed  by  said  telephone  wire  ?  "     The 
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refusal  to  submit  this  question,  in  a  proper  case,  has  been 
held  by  this  court  to  be  error.  Atkinson  v.  Transportation 
Co.,  supra.  These  two  special  questions,  which  the  trial  court 
refused  to  submit,  cover  the  whole  question  of  the  defend- 
ant's liability.  Was  the  defendant  negligent?  Was  the  neg- 
ligence the  (proximate)  cause  of  the  damages?  These  are 
material  issuable  facts,  such  as  a  party  has  the  right,  under 
the  statute,  to  require  to  be  submitted  in  a  special  verdict. 
They  should  have  been  submitted,  at  least  in  substance. 

The  charge  of  the  trial  court  was  long  and  copious.  It  con- 
tained a  long  and  able  disquisition  upon  the  subject  of  the  uses 
and  purposes  of  highways,  and  of  the  rights  of  travelers  to  free 
and  unobstructed  passage  therein.  He  said :  ''  The  public  have 
the  right  to  the  free  and  unmolested  and  unobstructed  use  of 
the  streets,  and  no  person  has  the  right  to  hinder  and  prevent 
the  use  of  the  streets  for  the  purpose  of  travel,"  and  much  more 
to  the  same  purpose.  It  would  be  all  very  well  in  a  case 
where  questions  of  that  nature  were  involved.  But  in  this  case 
it  tended  really  to  keep  out  of  sight  and  obscure  the  real 
point  in  controversy.  Both  the  telephone  company  and  the 
defendant  had  a  perfect  legal  right  to  have  their  wires  over 
the  streets.  They  were  no  illegal  obstruction  of  the  streets. 
The  point  involved  in  relation  to  them  depended  on  entirely 
different  considerations.  It  was  whether  the  defendant  was 
negligent  in  permitting  the  telephone  wire  to  fall  upon  its 
wires.  This  part  of  the  charge  went  upon  the  mistaken  the- 
ory of  the  case,  and  was  very  likely  to  mislead  the  jury  by 
distracting  attention  from  the  point  of  stress  in  the  case. 

Eelating  to  the  amount  of  the  damages  to  which  the  plaintiff 
might  be  entitled,  and  as  affected  by  the  permanency  of  the 
plaintiff's  injuries,  the  court  charged :  "  I  instruct  per«aii«iit  Ib- 
you,  gentlemeli,  that  you  cannot  take  into  consid-  jary  m  eie- 
eration,  as  an  element  of  damages,  any  testimony  ■•■tof 
on  the  subject  of  the  permanency  of  the  injuries,  **"*«^ 
unless  you  find  from  the  testimony  that  there  is  reasonable 
probability  that  the  injury  that  he  has  sustained,  and  the 
suffering  and  disability  he  is  now  under,  will  be  permanent 
and  lasting."  The  criticism  is  on  the  phrase  ''reasonable 
probability."  Because  the  phrase  is  equivocal  it  is  liable 
to  communicate  to  the  jury  an  erroneous  impression  that 
some  degree  of  proof  less  than  of  reasonable  certainty  may 
be  sufficient.  It  is  settled  in  this  court  that  the  degree  of 
proof  must  amount  to  reasonable  certainty.  White  v.  Bail- 
way  Co.,  61  Wis.  536,  18  Am.  &  Eng.  B.  Cas.  213 ;  Hardy  v. 
Kailway  Co.,  88  Wis.  183. 
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The  defendant  asked  for  a  special  instruction  to  the  effect 
that  damages  as  for  permanent  injury  should  not  be  allowed 
unless  the  jury  could  say  from  the  evidence  that  it  was  reason- 
ably certain  that  the  injury  would  be  permanent,  and  that 
reasonable  probability  was  not  sufficient.  This  the  court  re- 
fused to  give.  The  instruction  given  was  erroneous,  and  it 
was  error  to  refuse  the  instruction  requested.  For  the  errors 
mentioned,  the  judgment  must  be  reversed. 

The  judgment  of  the  superior  court  of  Milwaukee  county  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 


Cleyelakd  (Lena  T.) 

V, 

Bangob  Street  Bailway  Co. 

{Supreme  Judicial  Court  of  Maine,  February  14,  1894.) 

Electric  Street  Railways — Poles  for  Trolley  Wires  as  Obstructions  to 
Travel  [(1)  p.  840]— Personal  Injuries — instructions. — In  an  action  to  re- 
cover damages  for  personal  injuries  to  tlie  plaintiff,  received  by  reason  of 
negligence  of  the  defendant  in  erecting  and  maintaining  a  pole  to  sustain 
its  trolley  wires  at  a  point  and  in  such  a  manner,  in  a  public  street,  as  to 
make  it  dangerous  for  public  travel,  the  following  instructions  were  held 
correct:  That  it  was  incumbent  on  the  plaintiff  to  prove,  first,  that  the 
defendant  company  was  at  fault  in  the  particular  thing  complained  of; 
that  the  defenaant  company  fell  short  of  the  duty  of  a  prudent,  careful 
man;  that  they  did  not  have  that  regard  for  the  public  safety,  and  for  the 
chances  of  accident,  that  they  should  have  had  as  prudent  men  and  man- 
agers; second,  she  must  prove  that  this  particular  fault  of  the  defendant, 
which  she  claims  to  have  shown,  caused  her  the  injury  of  which  she  com- 
plains, and  that  no  fault  of  hers,  or  of  the  person  in  whose  care  she  was 
at  the  time,  contributed  to  the  injury  or  helped  cause  it.     {Page  388.) 

Same— Erection  of  Pole  in  Accordance  with  City  Ordinance  as  Element 
of  Defense.— In  such  an  action,  it  is  no  defense  that  the  street-railway  com- 
pany located  and  maintained  the  pole  in  question  in  the  public  street  in 
accordance  with  the  provisions  of  its  charter  and  the  city  ordinances. 
{Page  339.) 

Exceptions  from  supreme  judicial  court  sitting  in  Penobscot 
county.     Eixxeptions  and  motion  overruled. 

This  action  was  one  of  case  for  injuries  alleged  to  have 
sutenieat  of  been  sustained  through  the  negligence  of  the  de- 
eaiie-pifmd-  feudaut  in  placing  and  maintaining  a  pole  for  the 
*■*•  support  of.  its  trolley  wires  upon  Exchange  street^ 

in  the  city  of  Bangor. 
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The  declaration  :  "  In  a  plea  of  the  case,  for  that,  whereas 
there  now  is,  and  was  at  said  Bangor,  on  the  18th  day  of  Sep- 
tember, last  past,  a  public  street  and  highway  called  '  Ex- 
change street,'  in  said  Bangor,  on  and  over  which  all  citizens 
are  entitled  to  pass  and  repass  with  their  horses  and  cair- 
riages,  and  said  plaintiff  was  in  a  carriage  on  the  said  18th 
day  of  September,  and  was  driving  through  said  street,  and 
was  in  the  exercise  of  due  care,  and  with  a  suitable  carriage, 
harness,  and  horse,  in  said  highway,  nearly  opposite  the  store 
of  Stockwell,  Adams  &  Co.,  there  was  an  obstruction  in  said 
highway,  to  wit,  a  pole  some  twenty  feet  in  height,  standing 
out  in  said  highway  about  eighteen  inches  from  the  curb- 
stone ;  said  pole  being  in  front  of  said  Stockwell,  Adams  & 
Co.'s  store,  as  aforesaid ;  said  pole  having  been  erected  and 
was  then  being  used  by  said  defendant  corporation  for  the* 

Eurpose  of  propelling  its  electric  cars  through  said  street  or 
ighway. 

"  And,  said  plaintiff  driving,  as  aforesaid,  in  a  carriage,  the 
horse  that  was  drawing  said  carriage,  though  perfectly  kind 
and  manageable,  was  caused  to  shy  by  reason  of  a  car  sud- 
denly turning  the  corner  of  Washington  street,  so  called,  in 
said  city,  and  coming  out  on  said  Exchange  street ;  said  car 
belonging  to  said  deiendant  corporation. 

"The  carriage  in  which  said  plaintiff  was  riding  was  thrown 
against  said  pole,  situated  as  aforesaid,  and  she  was  thrown 
out  and  severely  injured,  by  having  been  dragged  under  the 
carriage,  and  getting  a  cut  on  her  forehead,  a  wound  on  left 
arm,  and  receiving  a  severe  wound  on  right  knee,  right  arm, 
and  right  leg  below  the  knee,  and  she  was  otherwise  severely 
injured  ;  and  the  plaintiff  avers  that  said  pole  was  unlawfully 
and  negligently  made,  erected,  and  used  by  said  defendant 
corporation  in  said  highway  at  said  place,  and  was  then  and 
there  an  unlawful  obstruction  of  said  highway,  and  said  tip- 
ping of  said  carriage  and  said  injuries  to  plaintiff  were  caused 
wholly  by  and  solely  by  said  obstruction  and  defect  in  said 
highway,  and  that  she  was  in  the  exercise  of  due  care  ;  and 
the  plaintiff  avers  that  by  said  injury,  caused  as  aforesaid,  she 
has  suffered  great  bodily  pain,  has  been  put  to  expense  of 
physicians  and  attendance,  and  has  lost  her  ability  to  work." 

Defendant  pleaded  the  general  issue.  The  jury  found  for 
the  plaintiff ;  the  defendant  took  exceptions,  and  moved  for  a 
new  trial. 

The  city  ordinance  of  Bangor  involved  in  the  controversy  is 
as  follows  (chapter  40,  §  1) :  "  Bangor  Street  Bailway,  a  corpo- 
ration duly  established  by  law,  *  *  *  is  hereby  authorized 
1  (K.  8.)  A.  &  E.  R.  Cas.— 22 
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and  licensed  to  locate,  build,  equip,  and  maintain  a  street  rail- 
way in  the  city  of  Bangor,  for  the  sole  purpose  of  transport- 
ing passengers  and  their  baggage,  cars  to  be  run  by  electrical 
or  animal  power,  and  to  locate  and  maintain  single  or  double 
lines  of  poles  on  any  street  where  its  tracks  may  be  laid,"  etc. 
"  Section  3.  But  no  poles  shall  be  placed  or  wires  strung 
until  the  location  bf  such  poles  and  wires  shall  be  approved 
by  the  mayor  and  street  engineers." 

Charles  P.  Stetson  and  jP.  H.  Gillhi,  for  plaintiff. 
Laughton,  Clergne  cfe  MasoUy  for  defendant. 

LiBBEY,  J. — Case  to  recover  for  a  personal  injury  which  the 
plaintiff  alleges  she  received  on  Exchange  street,  Bangor,  by 
reason  of  the  negligence  of  the  defendaot  in  erecting  and 
maintaining  a  pole  to  sustain  its  trolley  wires  at  such  a  point 
and  in  such  a  manner  in  said  street  as  to  make  it  dangerous 
for  public  travel. 

In  his  charge  the  court  instructed  the  jury  as  follows  : 
"  The  plaintiff  must  prove — First.  That  this  defendant  com- 
PenonmiiB-  P^^J  ^*®  ^^  fault  in  the  particular  thing  com- 
jnriM— Enen-  plained  of  ;  that  the  defendant  company  fell  short 
tuiR  of  proof-  of  the  dufcy  of  a  prudent,  careful  man  ;  that  they 
iBstraetioBi.     jj^j  jjq^  have  that  regard  for  the  publii-.  safety  and 

for  the  chances  of  accident  that  they  should  have  Lad,  as  pru- 
dent men  and  managers. 

"  Second.  She  must  prove  that  this  particular  fault  of  the 
defendant's,  which  she  claims  to  have  shown  you,  caused  her 
the  injury  of  which  she  complains,  because,  of  course,  if  this 
fault  of  the  company  did  not  cause  her  the  injury,  she  has  no 
cause  of  complaint  against  them. 

"  She  must  prove  the  defendant's  fault,  that  the  defendant's 
fault  caused  the  injury,  and  also  prove,  besides,  that  no  fault 
of  hers,  or  the  person  in  whose  care  she  was  at  the  time,  con- 
tributed to  the  injury,  or  helped  cause  it. 

**I  further  instruct  you  that  they  were  bound,  in  so  placing 
them,  to  have  due  regard  to  the  rights  of  the  public,  and  to 
have  had  due  forethought  as  to  the  needs  of  the  public  and 
the  danger  to  the  public,  and  that  they  were  so  bound  in 
placing  their  posts  as  to  not  unnecessarily  or  unreasonably 
endanger  any  person  traveling  in  that  vicinity. 

"  I  will  add  this :  That  the  defendants  might,  perhaps,  have 
been  justified  in  putting  the  pole  there,  at  the  time  the^y 
placed  it  there,  and  not  have  been  justified  in  maintaining  it 
there  afterwards,  and  they  may  have  been  in  fault  in  the 
placing  as  well  as  the  maintaining.  *  *  *  Assuming  the  de- 
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fondants  to  be  thoughtful,  careful,  and  watchful  men,  if  it  be- 
came apparent,  after  the  pole  was  placed  there,  that  it  was  in 
a  dangerous  place  and  was  doing  harm,  thej  would  then  be 
bound  to  rectify  the  mistake,  if  it  was  one." 

The  defendant,  however,  contended  that  if  it  located  and 
maintained  the  pole  in  question  in  the  public  street  in  accord- 
ance with  the  provisions  of  its  charter  and  the  ordinance  of 
the  city  of  Bangor,  it  was  legally  justified,  and  proof  of 
negligence  in  doing  so  would  not  subject  it  to  an  action  by  a 
traveler  damaged  thereby ;  and  requested  the  court  to  instruct 
the  jury  as  follows :  "  That  if  the  pole  in  question  was  located 
and  maintained  in  accordance  with  the  provisions  of  the 
charter  of  the  company,  and  the  ordinance  of  the  city  licens- 
ing the  company  to  erect  and  maintain  poles,  then  the  pole 
was  not  a  legal  obstruction,  and  the  plaintiflf  cannot  recover.'* 
This  request  was  not  given,  and  properly  refused,  as  not  ex- 
pressing the  law  of  the  case. 

A  careful  examination  of  defendant's  charter  and  the  city 
ordinance  discloses  nothing  which,  expressly  or  by  implica- 
tion, relieves  the  company  from  liability  for  in-  Conpiianee 
juries  caused  by  its  negligence  or  want  of  care  in  ^^^^  ordinaBc* 
erecting  and  maintaining  its  poles  when  licensed  "feilleftr'in-* 
by  the  city  council,  but  rather  the  contrary.  Sec-  jaries. 
tion  4  of  the  charter  creates  a  lien  on  all  property  of  said 
railway,  to  take  precedence  of  any  mortgage,  in  favor  of  the 
city  of  Bangor,  to  secure  said  city  for  any  sum  it  may  be 
liable  to  pay  on  account  of  any  damages  to  person  or  property 
occasioned  by  any  negligence  or  fault  of  said  railway  during 
construction  or  operation. 

The  case  seems  to  be  within  the  provision  of  St.  1885,  c. 
378 :  "  Section  1.  Every  company  incorporated  for  the  trans- 
mission of  intelligence,  heat,  light,  or  power  by  electricity, 
and  all  persons  and  associations  engaged  in  such  business, 
shall  be  subject  to  the  duties,  restrictions,  and  liabilities  pre- 
scribed in  this  act." 

**  Section  8.  When  an  injury  is  done  to  person  or  property 
by  the  posts,  wires,  or  other  apparatus  of  any  company,  per- 
son, or  association  mentioned  in  section  one,  such  company, 
person,  or  association  shall  be  responsible  in  damages  to  the 
person  injured.  If  the  same  be  erected  on  a  highway  or 
town  way,  the  city  or  town  shall  not,  by  reason  of  anything 
contained  in  this  act,  or  done  thereunder,  be  discharged  from 
its  liability/' 

The  law,  as  stated  in  the  charge,  requiring  the  plaintiff  to 


340  ELEVATED   RAILWAYS  [^n.'s^) 

Eminent  Bomain         Tudor  v.  Chicago  &  S.  R.  T.  R.  Co. 

prove  the  damage  to  be  from  the  negligence  or  fault  of  the 
defendant,  was  sufficiently  favorable  to  it. 

A  careful  examination  of  the  evidence  reported  satisfies  us 
that  it  was  sufficient  to  authorize  the  verdict. 

Uxceptions  and  motion  overrvled. 


ABSTEACT  OF  RECENT  DECISION". 


Trolley  Railway— Topping  Overhanging  Trees. — A  traction  company 
authorized  by  the  city  to  erect  its  trolleys  has  the  right  to  top  the 
branches  of  trees  overhanging  the  street  when  such  act  is  reason- 
ably necessary  for  the  passage  of  its  wires.  Dodd  v.  Consolidated 
Traction  Co.,  (N.  J.)  31  Atl.  Rep.  980. 


NOTE. 


(1)  Poles  for  Trolley  Wires  as  Obstructions  to  Travel.— See  Taggart  ef 
ah  V.  Newport  Street  E.  Co.,  16  R.  I.  668,  43  Am.  &  En^.  K.  Oas. 
208,  for  a  decision  that  the  erection  of  poles  for  trolley  wires  is  not 
an  unlawful  obstruction  of  the  public  streets. 


Tudor  (Ella  A.) 

V. 
ChIGAOO  &  SOXTTHSIDE  BaFID  TRANSIT  RAILROAD  C!o. 

(154  lU.  129.) 

Elevated  Street  Railway— Municipal  Authority  to  Grant  Right  of  Way 

f  (1)  p.  349]— Restrictions  upon  Company  [(2)  p.  349].— Under  authority  con- 
ferred by  a  city  charter  **  to  provide  for  the  location  of  any  railroad,"  an 
ordinance  authorizing  the  construction  of  an  elevated  street  railway,  speci- 
fying the  route  and  containing  conditions  regulating  the  character  of  the 
right  of  way  and  the  acquisition  of  property  for  the  purposes  of  the  road, 
operates,  when  accepted  by  the  company,  as  a  limitation  upon  the  powers 
conferred  upon  it  by  statute.     {Page  848  et  seq.) 

Same— Power  of  Eminent  Domain  [(3)  p.  848]— Limitation  of. — An  ele- 
vated street  railway  company  cannot  acquire  by  eminent  domain  more 
land  or  other  land  than  that  prescribed  by  an  ordinance  designating  the 
route  of  the  road,  the  conditions  of  which  it  has  accepted  by  the  location 
thereunder  of  its  lines,    (JPiage  845.) 

Appeal  from  Cook  county  circuit  conrt    Beversed, 

Harbert  &  Daley,  for  appellant. 
J.  P.  Wilson,  for  appellee. 
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Carter,  J. — This  controversy  has  its  origin  in  certain  pro- 
ceedings prosecuted  bj  the  Chicago  &  South  Side  Bapid 
Transit  Bailroad  Company  for  the  purpose  of  ac-      ^      ,     . 

.,,-  £        -L        1J.J1        '^         J  Cm*  stated. 

quiring  a  right  of  way  for  its  elevated  railroad. 

The  only  question  presented  by  the  record  is  in  respect  to 

the  jurisdiction  and  authority  of  the  court  to  condemn  for  the 

{)urposes  of  such  right  of  way  the  west  six  feet  of  a  certain 
ot  13,  owned  by  Ella  A.  Tudor^  the  appellant,  and  described 
in  the  petition  of  said  company.  Such  proceedings  were  had 
in  circuit  court  of  Cook  county  as  that  $2,670  were  awarded 
to  appellant  as  compensation  for  said  six  feet  and  the  build- 
ings thereon,  and  $760  as  damages  to  the  remainder  of  the 
lot,  and  $75  were  awarded  to  the  lessee  as  compensation  for 
his  leasehold  ;  and  it  was  ordered  that,  upon  payment  of  said 
respective  sums  being  made  by  the  railroad  company  to  the 
county  treasurer  of  Cook  county  for  the  benefit  of  appellant 
and  said  lessee,  the  company  might  enter  upon  the  said  west 
six  feet  of  said  lot  13  with  all  the  improvements  thereon,  and 
use  the  same  for  its  right  of  way,  and  for  the  uses  and  pur- 
poses set  forth  in  the  petition. 

Section  20  of  chapter  114  of  the  Bevised  Statutes  invests 
«very  railroad  company  incorporated  under  the  provisions  of 
the  general  law  with  power  to  select  the  route  of  sutatonr 
its  proposed  railway,  purchase,  hold,  and  use  such  power  to wiect 
real  estate  as  is  Becessary  for  its  construction  and  J?"^^ 
use,  and  lay  out  its  road,  not  exceeding  100  feet  in  consent  of 
width,  and  construct  the  same.  Section  18  of  the  city. 
same  chapter  provides  that  if  any  such  corporation  shall  be 
unable  to  agree  with  the  owner  for  the  purchase  of  any  real 
estate  required  for  right  of  way  or  for  other  purposes  of 
its  incorporation,  it  may  acquire  title  thereto  in  the  manner 
provided  for  in  the  law  of  eminent  domain.  It  is,  however, 
provided  in  the  fifth  paragraph  of  section  20,  above  men- 
tioned, that  nothing  in  the  act  contained  shall  be  construed 
to  authorize  the  construction  of  any  railroad  upon  or  across 
any  street  in  any  city  or  incorporated  town  or  village  without 
the  assent  of  the  corporation  of  such  city,  town,  or  village.  It 
is  a  condition  precedent  to  the  construction  of  a  railroad 
upon  or  across  a  public  street  in  a  city  that  the  assent  of  the 
city  corporation  must  first  be  obtained.  But  the  right  and 
the  ]M)\Yor  which  the  railroad  company  has  to  condemn 
private  j)roperty  within  the  limits  of  the  city  is  derived  from 
the  state,  and  by  virtue  of  its  organization  under  the  statute, 
and  not  from  the  city  authorities,  and  by  force  of  municipal 
ordinances. 
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And  so  the  rule  under  our  present  legislation  is  that  it  is 
not  necessary  as  a  condition  precedent  to  the  location  by  a 
railroad  company  of  its  road  within  a  city,  or  to  its  construction 
of  such  portions  of  its  line  as  are  not  within,  upon,  or  across  a 
street,  or  to  the  exercise  of  the  power  to  condemn  private 
property  for  the  purposes  of  its  construction,  that  an  ordi- 
nance should  be  passed  by  the  city  council  either  providing 
for  the  location  of  the  road  or  giving  assent  for  its  construc- 
tion upon  or  across  the  streets  of  the  city,  or  any  of  them. 

This  doctrine  has  been  announced  in  a  number  of  adju- 
dicated cases.  In  Metropolitan  City  Ry.  Co,  v.  Chicago  W.  D. 
Ry.  Co.,  87  111.  317,  the  condemnation  proceeding  was  ob- 
jected to  on  account  of  the  alleged  invalidity  of  the  ordinance 
of  the  city  council  under  which  the  appellant  corporation 
claimed  the  right  to  construct  its  railway  on  certain  streets. 
It  was  there  said  :  ''  Obtaining  consent  of  the  common  coun- 
cil of  the  city  to  laying  the  track  of  petitioner's  railway  in 
any  given  street  is  not  a  condition  precedent  to  condemning 
such  property  right,  interest,  or  privilege  as  defendant  may 
have  previously  acquired,  by  contract  or  otherwise,  in  sucn 
street.  That  consent  may,  with  equal  propriety,  be  obtained 
afterwards,  and  it  is  immaterial  when  it  is  secured.  *  *  * 
No  matter  what  conclusion  may  be  reached  as  to  the  legality 
of  the  ordinance,  it  is  not  a  question  that  in  any  degree  a^ects 
petitioner's  right  to  condemn  the  property  of  defendant,  or 
any  one  else,  for  the  purposes  of  its  organization." 

In  Railroad  Co.  v.  Dunbar,  100  111.  110,  5  Am.  &  Eng.  R. 
Cas.  253,  the  litigation  was  with  the  owners  of  certain  city 
lots,  and  the  claim  was  that  the  ordinance  consenting  to  the 
crossing  of  streets  and  alleys  upon  the  route  was  illegal  and 
void ;  and  it  was  there  said  by  the  court :  "  The  law  in  no 
way  provides  the  order  in  which  the  railroad  company  shall 
proceed  in  acquiring  its  right  of  way.  *  *  *  The  law  has 
provided  one  mode  of  acquiring  the  right  of  way  across  pri- 
vate  property,  and  another  mode  of  acquiring  the  right  of 
way  across  streets,  but  the  law  has  in  no  way  provided  the 
order  in  which  the  railroad  company  shall  proceed  in  acquir- 
ing  its  right  of  way." 

Chicago  &  N.  W.  Ry.  Co.  v.  Chicago  &  E.  R.  Co.,  112  111. 
589,  25  Am.  &  Eng.  R.  Cas.  158,  was  a  proceeding  to  con- 
demn for  railroad  purposes  a  piece  of  land  within  the  city 
limits  of  Chicago,  and  a  claim  was  made  that  the  appellee 
had  no  power  to  enter  the  city ;  but  it  was  held  that  the 
right  of  the  appellee  to  maintain  the  proceeding  was  purely 
statutory,  and  that  the  proceeding  there  involved  was  wholly 
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under  its  charter  and  the  eminent  domain   act.     See^  also. 
Cook  Co.  V.  Great  Western  E.  Co.,  119  111.  218. 

It  is  to  be  noted,  however,  that  the  twentj-tifth  para- 
graph of  section  1  of  article  5  of  the  general  incorpora- 
tion law  for  cities  and  villages  gives  to  the  city  councils 
of  the  cities  organized  under  its  provisions  power  M»irip.i 
"to  provide  for  and  change  the  location,  grade,  p®'^**^** 
and  crossings  of  any  railroad."  Said  provision  is  i*itt?o/»iid** 
in  pari  materia  with  the  provisions  of  sections  18  erominn  or 
and  20  and  other  sections  of  chapter  114  of  the  mirMida. 
Bevised  Statutes  in  regard  to  the  location  by  a  railroad  com- 
pany of  its  road,  and  the  condemnation  oi  private  property 
for  railroad  purposes.  Said  paragraph  of  the  city  incorpora- 
tion act  and  said  provisions  of  the  railroad  incorporation  act 
are,  therefore,  to  be  construed  together,  so  that  every  part  of 
both  may  stand  together  and  harmonize,  and  each  have  a 
sensible  and  intelligent  effect.  Young  v.  Stearns,  91  111.  221. 
In  the  Dunbar  Case,  supra,  this  court  had  under  cousidera- 
tion  the  powers  delegated  to  cities  by  said  paragraph  25,  now 
in  question.  It  was  there  held  that  the  powers  possessed  by 
the  city  council  of  Chicago  "  to  provide  for  the  location,  grade, 
and  crossings  "  of  railroads  within  the  city,  and  ''  to  change 
the  location,  grade,  and  crossings "  of  railroads,  were  not, 
in  and  of  themselves,  limitations  upon  the  power  of  a  railroad 
company  to  locate  its  road  within  the  limits  of  the  city,  or 
upon  its  power  to  prosecute  legal  proceedings  for  the  con- 
demnation of  such  private  property  within  the  city  limits  as 
was  necessary  for  the  purposes  of  the  construction  or  use  of 
its  railroad.  The  court  said  :  **  The  city  possesses  the  power 
to  act  on  this  subject,  but  the  mere  existence  of  the  power 
can  have  no  effect  unless  it  is  exercised  by  the  city.  *  *  * 
The  power  of  the  city  is  to  provide  for  the  location  of  the 
railroad  by  the  railroad  company,  for  by  law  no  one  other 
than  the  railroad  company  has  the  power  of  location.  That 
power  is  conferred  on  the  railroad  company  aloue,  and  not 
upon  the  city ;  but  it  must  be  exercised  by  the  railroad  com- 

{)any  subject  to  such  provision,  if  any,  as  the  city  council  may 
awfully  make.  The  railroad  company  maj',  subject  to  such 
power  in  cities  and  villages,  exercise  by  law  all  the  power 
granted  by  the  railroad  act,  and  the  only  condition  precedent 
found  in  the  laws  as  they  now  stand  is  that  the  assent  of  the 
corporation  of  the  city  must  be  obtained  before  it  may  law- 
fully construct  its  road  upon  or  across  a  public  street  in  a 
city."  The  court  also  said :  "  There  is  no  longer  any  pro- 
hibition by  statute  against  locating  the  route  in  any  part  of 
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the  city.  The  prohibition  is  now  confined  to  the  use  of  the 
streets,  and  all  other  parts  of  the  city  become  open  to  the 
operations  of  the  railroad  company,  until  some  provision 
limiting  the  same  is  made  by  the  city  council."  And  the 
court  further  then  said  :  "  The  power  to  provide  for  the  loca- 
tion of  railroads  is  conferred  upon  the  city  council,  but  the 
duty  of  exercising  that  power  in  all  cases  is  not  imposed  by 
law  upon  the  city  council.  The  law  leaves  to  the  discretion 
of  the  city  council  the  question  as  to  the  cases  in  which  the 
power  shall  be  exercised,  and  the  question  as  to  what  pro- 
vision shall  be  made  upon  the  subject  in  each  case.  Over 
this  discretion  the  courts  have  no  control."  In  the  opiuion 
tiled  in  said  Dunbar  Case  upon  the  application  for  a  rehear- 
ing, the  idea  that  city  councils  have  power  to  control  and 
place  restrictions  upon  the  location  of  railroad  tracks  within 
cities  is  reiterated  and  emphasized. 

It  appears  from  the  record  that  by  an  ordinance  adopted 
by  the  city  council  of  Chicago  on  March  26,  1888,  and  ap- 
ordfnance  proved  March  29,  1888,  authority  was  given  the 
ftnthorizing  appellee  company  to  construct,  maintain,  and 
rMftterndT  operate  an  elevated  railroad  along  and  upon  the 
operate  iti  following  route  in  the  city  of  Chicago,  to  wit : 
lines.  "Commencing   at   the   north   line   of  Van  Buren 

street,  at  some  point  between  Dearborn  street  on  the  west 
and  Wabash  avenue  on  the  east,  running  thence  southwardly 
over  such  lots,  lands  and  property  as  the  company  now  owns 
or  hereafter  may  acquire  by  lease,  purchase,  condemnation, 
or  otherwise  between  said  Dearborn  street  on  the  west  and 
Wabash  avenue  on  the  east  to  a  point  to  be  selected  by  said 
company  between  the  north  line  of  37th  street  and  the  south 
line  of  39th  street ;  thence  eastwardly  or  southeastwardly 
over  such  lots,  lands,  and  property  as  said  company  now 
owns,  or  hereafter  may  acquire  by  lease,  purchase,  condemna- 
tion or  otherwise,  to  a  point  to  be  selected  by  said  company 
between  Dearborn  street  on  the  west  and  Forest  avenue  on 
the  east,  at  which  point  to  cross  the  city  limits ;  the  city 
limits  as  here  used  meaning  the  city  limits  on  Egan  avenue 
and  39th  street.*'  Said  authority  was  coupled  with  the  fol- 
lowing condition,  to  wit :  "  Provided,  that  said  company  shall 
not  use  or  acquire  by  purchase,  condemnation  or  otherwise  a 
riglit  of  way  upon  and  along  the  route  aforesaid,  exceeding  in 
width  thirty  feet,  except  where  a  greater  width  is  required 
for  termini  and  curves,  each  terminus  being  limited  in  length 
to  one  block.  Where  stations  are  to  be  located  along  the 
right  of  way,  the  said  company  may  acquire  by  purchase,  con- 
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demnation  or  otherwise,  such  additional  propei*ty  as  may  be 
necessary  for  stations,  such  additional  property  shall  not  be 
occupied  by  tracks,  switches  or  turnouts ;  provided  further, 
that  the  right  of  way  as  defined  in  this  ordinance,  between 
Yan  Buren  street  on  the  north  and  37th  street  on  the  south, 
shall  be  immediately  adjacent  to  and  parallel  with  one  of  the 
alleys  or  alley  lines  between  Wabash  avenue  and  Dearborn 
street 

Since  by  the  charter  of  the  city  of  Chicago  its  city  council 
has  power  "  to  provide  for  the  location  of  any  railroad,"  and 
also  authority  **  to  pass  all  ordinances  proper  or  necessary  to 
carry  into  effect  the  powers  granted,"  it  would  seem  that  the 
provisions  of  the  ordinance  under  consideration  must  be 
given  the  force  and  effect  of  law.  In  Mason  v»  City  of  Shaw- 
neetown,  77  111.  633,  it  was  held  that  where  an  incorporated 
city  has  been  invested  by  the  legislature  with  power  to  pass 
an  ordinance,  and  has  adopted  an  ordinance  in  pursuance  of 
the  act  creating  the  corporation,  then  such  ordinance  has  the 
force  and  effect  of  a  law  enacted  by  the  legislature,  and  is  to 
be  regarded  as  a  law  of  and  within  the  municipality.  Here 
the  railroad  company  filed  in  the  office  of  the  city  clerk  its 
written  acceptance  of  said  ordinance  and  of  all  its  terms,  pro- 
visions, limitations,  conditions,  and  reservations.  We  think 
it  clear  that  said  ordinance  is  a  limitation  upon  the  powers  of 
the  railroad  company.  To  hold  otherwise  would  be  to  render 
wholly  inoperative  the  power  delegated  in  the  charter  to  the 
city  council  "  to  provide  for  the  location  of  any  railroad." 

The  contention  of  appellant  is  that  the  appellee  corporation 
had  no  authority  to  condemn  for  the  purposes  of  its  right  of 
way  the  west  six  feet  of  her  lot  13,  and  that  the  circuit  court 
had  no  jurisdiction  to  entertain  a  proceeding  for  such  con- 
demnation. Lot  13  of  appellant  lies  between  Yan  Buren 
street  on  the  north  and  Thirty-Seventh  street  on  the  south, 
and  fronts  north  on  Twenty-Eighth  street.  Immediately  west 
of  it  is  lot  14,  which  is  25  feet  wide.  The  alley  running  north 
and  south  between  Wabash  avenue  on  the  east,  and  State 
street  on  the  west,  extends  south  in  the  block  between 
Twenty-Eighth  and  Twenty-Ninth  streets  from  the  rear  of  lot 
13,  but  has  never  been  extended  north  through  said  lot  to 
Twenty-Eighth  street ;  and  it  is  not  entirely  clear  from  this 
record  whether  or  not,  if  the  alley  were  so  extended  on  the 
same  line,  its  west  line  would  so  coincide  with  the  west  line 
of  lot  13.  In  fact  the  only  evidence  on  this  question  is  found 
in  the  plat  given  in  evidence  by  consent  of  both  parties.  As 
drawn,  the  plat  would  seem  to  indicate  that  these  lines  would 
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coincide,  but  by  the  distances  given  in  figures  on  the  plat  it 
appears  that  the  west  line  of  the  alley,  where  it  ends  at  the 
south  line  of  lot  13,  is  149.1  feet  east  of  State  street,  while  the 
west  line  of  the  lot  at  its  south  line  is  only  147  feet  east  of 
State  street ;  and  that,  if  the  alley  were  extended,  it  would 
leave  a  strip  off  the  west  side  of  lot  13,  2.1  feet  wide,  west  of 
the  alley.  We  are  inclined  to  the  opinion  that  the  plat,  taken 
as  a  whole,  does  show  that  the  west  line  of  lot  13  lies  further 
west  than  the  west  line  of  the  alley.  "We  are  also  of  the 
opinion  that  appellee  had  the  right  to  have  this  strip  off  the 
west  side  of  lot  13,  lying  west  of  the  west  line  of  the  alley 
when  extended,  condemned,  to  be  used,  in  connection  with  lot 
14,  for  its  right  of  way,  but  that  it  had  no  right  to  take  the 
entire  six  feet  of  lot  13,  as  allowed  by  the  trial  court. 

In  compliance  with  the  ordinance,  appellee  located  its  road 
west  of  and  immediately  adjacent  to  one  of  the  lines  (the 
west  one)  of  this  alley,  and  parallel  with  it.  By  the  ordinance 
its  right  of  way  was  limited  to  30  feet  in  width. 
LimiutioBjif  gy  force  of  the  ordinance  and  its  action  under  it 
BQnrdouahi.'  appellee  was  confined  at  this  part  of  its  line  in 
its  right  of  way  to  the  strip  of  land  30  feet  wide 
lying  west  of,  immediately  adjacent  to,  and  parallel  with  the 
north  line  of  this  alley  when  extended  north  to  Twenty- 
Eighth  street.  Appellee  obtained  lot  14  by  condemnation, 
and  sought  to  have  the  west  six  feet  of  lot  13  condemned  also, 
and  obtained  a  judgment  therefor  in  the  trial  court.  By  this 
judgment  appellee  was  permitted  not  only  to  take  more  land 
than  was  authorized  by  the  ordinance,  but  to  take  land  lying 
outside  of  the  limits  prescribed  by  the  ordinance  and  adopted 
by  it  in  the  location  of  its  road.  It  had  no  lawful  authority 
to  do  this.  By  the  act  for  the  incorporation  of  railroad  com- 
panies such  companies  are  restricted  to  a  right  of  way  "  not 
exceeding  one  hundred  feet  in  width."  The  courts  would 
have  as  much  authority  to  ignore  that  provision  as  they  have 
to  ignore  the  positive  restrictions  contained  in  the  ordinance 
in  question,  which,  when  accepted  and  acted  on  by  appellee, 
became  of  the  same  binding  force,  so  far  as  the  questions  here 
are  concerned,  as  if  contained  in  the  act  of  incorporation. 

Appellee  justly  insists  that  if  the  provision  of  the  ordinance 
respecting  the  location  of  the  road  "  is  open  to  different  con- 
structions, one  of  which  will  defeat  the  intention  of  the  fram- 
ers  of  the  ordinance  and  the  other  carry  it  into  effect,  the 
latter  should  be  adopted,  although  the  former  should  be  in 
accordance  with  the  plain  and  literal  meaning  of  the  words 
used  ";  and  also  that  it  is  a  well-established  principle  that  *'iii 
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the  construction  of  a  statute  the  courts  are  not  confined  to  the 
literal  meaning  of  the  words  in  the  statute,  but  the  intention 
may  be  collected  from  the  necessities  and  objects  of  the  act, 
and  its  words  may  be  enlarged  or  restricted,  according  to  its 
intent."  Cruse  v.  Aden,  127  111.  231 ;  Castner  v.  Walrod,  83 
111.  171. 

It  is  further  said  in  argument  for  appellee  that  *'  it  would  be 
impossible  to  construct  any  railroad  between  Van  Buren 
street  and  Thirty-Seventh  street  immediately  adjacent  to  and 
parallel  with  any  single  alley  or  alley  line.  There  is  no  con- 
tinuous alley  between  Dearborn  street  on  the  west  and  Wabash 
avenue  on  the  east,  extending  from  Van  Buren  street  to 
Thirty-Seventh  street ;  nor  is  there  any  alley  the  line  of  which 
could  be  projected  through  blocks  where  there  are  no  alleys 
which  would,  in  connection  with  the  alley  lines  in  blocks  con- 
taining alleys,  make  a  continuous  straight  line,  or  even 
approximately  so.  There  are  blocks  and  parts  of  blocks  with 
no  alleys ;  blocks  with  two  alleys  running  north  and  south ; 
adjoining  blocks  with  the  alleys  running  north  and  south  are 
not  at  the  same  distance  from  State  street;  so  that  it  is 
simply  impossible  to  comply  with  the  proviso  if  construed  to 
require  the  right  of  way  at  all  points  to  be  immediately  adja- 
cent to  and  parallel  with  any  single  line  which  shall  coincide 
for  any  part  of  its  length  with  the  line  of  any  alley  lying 
within  the  territory  specified  in  the  ordinance.  This  difficulty 
was  within  the  knowledge  of  the  council  which  passed  the 
ordinance,  and  it  contains  provisions  for  curves  in  the  right 
of  way." 

The  principle  of  construction  contended  for  by  counsel 
may  be  conceded,  but  we  can  see  no  room  for  its  application 
on  the  facts  disclosed  by  the  record  in  this  case.  The  in- 
separable obstacles  to  the  carrying  into  effect  the  provisions 
of  the  ordinance  in  the  location  of  the  road  according  to  their 
strict  and  literal  meaning,  mentioned  in  the  argument,  are 
not  shown  by  the  evidence ;  on  the  contrary,  so  far  as  we  can 
discover  from  the  record,  it  would  have  be  enjust  as  practi- 
cable for  appellee,  in  constructing  its  road  in  relation  to  the 
property  in  controversy,  to  have  confined  its  right  of  way  to 
the  authorized  strip  30  feet  wide  lying  next  west  of  the  west 
alley  line,  whereon,  as  a  matter  of  fact,  as  shown  by  the  evi- 
dence, appellee  understood  and  intended  its  right  of  way 
should  in  the  main  be  located.  On  the  case  presented  by  this 
record,  we  see  no  reason  for  giving  to  the  words  employed  in 
the  ordinance  any  different  meaning  from  that  which  they 
would  ordinarily  convey. 
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In  his  work  on  Eminent  Domain  (section  255)  Mr.  Lewis 
says  :  "  In  determining  whether  statutes  confer  the  right  to 
exercise  the  power  of  eminent  domain,  the  rales  of  strict  con- 
struction are  to  be  applied.  But  when  the  power  has  un- 
doubtedly been  conferred  by  a  statute,  then,  in  so  far  as  it 
attempts  to  define  the  location  or  route,  it  is  to  receive  a 
reasonable,  rather  than  a  strict,  construction.  It  is  against 
common  right  that  a  person  or  corporation  should  have  the 
power,  but,  having  the  power,  it  is  for  the  general  good  that 
they  should  not  be  hampered  or  embarrassed  by  a  narrow 
and  technical  interpretation  of  it."  If  this  rule  should  be 
applied  to  the  case  at  bar,  it  would  not  aid  appellee,  for,  as 
before  said,  there  is  nothing  in  the  record  to  show  that  strict 
interpretation  of  the  proviso  of  the  ordinance  would  hamper 
or  embarrass  appellee  in  building  its  road.  Nor  is  there  any- 
thing in  the  other  provisions  of  the  ordinance  which  of  itself 
would  require  any  different  construction. 

In  a  proper  case,  if  it  were  shown  by  evidence  that  the  ob- 
ject of  the  ordinance  would  be  defeated  or  greatly  hindered, 
in  its  application  to  the  actual  location  and  construction  of 
the  road,  by  giving  to  the  proviso  in  question  a  strict  con- 
struction, then,  in  view  of  the  presumption,  which  must  be 
indulged,  that  the  city  council  intended  by  the  ordinance  that 
it  should  prove  effectual  in  enabling  appellee  to  construct  its 
road,  doubtless  the  literal  meaning  of  the  language  employed 
would  have  to  yield  to  a  more  liberal  interpretation. 

Under  the  ordinance  appellee  had  the  right  to  locate  its 
road  on  either  the  east  or  west  side  of  this  alley.  Having 
chosen  the  west  side,  we  think,  as  the  case  is  presented,  it 
must  be  confined  to  that  side,  and  that  the  condemnation  of 
so  much  of  the  west  six  feet  of  said  lot  13  as  lies  east  of  the 
west  line  of  said  alley  when  extended  north  to  Twenty -Eighth 
street  was  erroneous. 

The  judgment  of  the  circuit  court  condemning  said  west  six 
feet  and  the  improvements  thereon  is  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceedings  consistent 
with  this  opinion. 

Judgment  reversed. 

ABSTRACTS  OF  EECENT  DECISIONS 

(3)  Condemnation  of  Land  for  Elevated  Railroad  Purposes  [(3)  p.  851] — 
Conclusiveness  of  Adjudication  under  Ge7ieral  Railroad  Act — Effect 
of  Failure  to  File  Certified  Copy  of  Final  Order  of  Confirmation, — 
W  here,  under  the  general  railroad  act  as  amended  in  1876,  condem- 
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nation  proceedings  have  been  instituted  by  an  elevated  railroad 
company,  the  adjudication  thereunder  as  to  the  value  of  the  prop- 
erty interests  sought  to  be  condemned  is  final  and  conclusive  be- 
tween the  parties,  although  a  certified  copy  of  the  final  order  of 
confirmation  has  not  been  filed  as  required  by  section  18  as  amended, 
and  notwithstanding  that,  under  that  section,  the  company  would 
nob  become  vested  with  title  until  record  of  the  certified  copy  and 
payment  or  deposit  of  the  value  of  the  property  as  determined. 
Oherfelder  v.  Metropolitan  El.  R.  Co.,  138  N.  Y.  181. 

Same — Review  of  Refusal  of  Inferior  Appellate  Court  to  Appoint 
Commission  to  Condemn  Land  for  Railroad  Purposes, — The  de- 
termination of  the  general  term  of  the  supreme  court  respecting  an 
order  refusing  a  motion  for  the  appointment  of  commissioners  to 
condemn  land  for  railroad  purposes  is  not  final  and  conclusive,  but 
may  be  reviewed  by  the  court  of  appeals.  In  re  Metropolitan  EL 
R.  Co.,  136  N.  Y.  1043;  In  re  Jones,  Id. 

Same — Stipulation  of  Company  not  to  Condemn  Land  Pendifig 
Appeal  from  Judgment  awarding  Injunction  as  affected  hy  Sub- 
sequent Reversal  of  Judgment, — A  stipulation  entered  into  by  an 
elevated  railroad  company  not  to  institute  proceedings  to  condemn 
the  property  described  in  a  complaint  to  enjoin  the  maintenance 
and  operation  of  its  road,  pending  a  sta^  on  appeal  from  the  judg- 
ment awarding  an  injunction,  does  not  bind  the  company  to  refrain 
from  instituting  or  prosecuting  condemnation  proceedings,  after 
reversal  of  that  judgment.  In  re  Metropolitan  El.  S.  Co.,  136  N.  Y. 
500;  In  re  Jones,  Id, 


NOTES 

(1)  Municipal  Authority  to  Grant  Use  of  Streets  to  Street  Railwaysi — 
This  question  will  be  found  thoroughly  discussed  in  note  (1)  on  p. 

29,  ante. 

(2)  IVIuniclpal  Authority  to  Impose  Restrictions  and  Conditions  upon 
Company. — Where  a  corporation  has  no  right  to  act  except  under  cer- 
tain conditions  imposed  by  the  ordinance  granting  permission,  its 
action  thereunder  implies  its  acceptance  of  the  conditions  in  full. 
And  where  the  rights  granted  by  a  municipality  to  a  corporation 
have  lapsed,  the  municipality  can  impose  whatever  conditions  it 
pleases  upon  a  renewal  by  them.    City  of  Detroit  v.  Detroit  City 

Ry.  Co.,  37  Mich.  558. 

The  municipal  ordinance  in  this  case  allowed  the  defendant  to  double  its 
track  **  throughout"  a  certain  street,  stipulating  that  it  should  thereafter 
bear  a-U  the  expense  of  repaving  so  much  of  the  street  as  was  occupied  by  its 
tracks,  and  should  relay  its  track  in  the  middle  of  the  street.  Held,  that 
the  ordinance  applied  to  the  entire  street,  and  that  if  the  company  availed 
itself  of  the  permission  in  part  it  accepted  the  conditions  in  full  and  lost 
the  benefit  of  former  exemptions  and  privileges  that  were  inconsistent 
therewith.  See  also  Charles  River  Bridge  v,  Warren  Bridge,  7  Pick.  (Mass.) 
344,  469;  Bank  of  United  States  v.  Dandridge,  12  Wheat.  (U.  S.)  70. 
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Where  an  ordinance  grants  a  railroad  company  the  right  to  con- 
struct its  tracks  along  a  public  street  upon  condition  that  it  pay  all 
damages  to  abutting  property  owners,  the  company,  by  accepting 
the  ordinance  and  acting  thereunder,  becomes  bound  by  its  terms 
to  pay  an  abutting  owner  all  damage  caused  to  his  property,  and 
also  damages  in  his  business.  St.  Louis,  V.  &  T.  H.  R.  Co.  v,  Capps, 
67  111.  607. 

Under  a  statute  forbidding  a  railroad  company  to  construct  and 
operate  its  road  upon  the  streets  of  an  incorporated  city  **  without 
the  assent  of  the  proper  authorities,"  the  latter  are  not  limited  to  a 
simple  granting  or  denial  of  a  right  of  way,  but  may  prescribe  con- 
ditions on  which  they  will  give  their  assent,  and  if  these  are  lawful 
and  proper,  and  are  accepted  by  the  railroad  company,  they  are 
binding  upon  the  parties.  Pacific  Railroad  Co.  v.  Leavenworth  City, 
1  Dill.  (U.  S.)  393. 

The  right  of  way  along  a  street,  in  this  case,  was  granted  by  the  city  on 
condition  that  the  company  should  build  a  depot  in  a  certain  part  of  tlie 
city,  and  grade,  rip-rap,  and  pave  the  street  it  used,  the  company  agreeinpj 
to  accept  the  franchise  on  these  terms.  It  was  held  that  it  could  not  liold 
and  enjoy  the  grant  without  complying  with  the  conditions  upon  which 
it  was  made. 

In  Mayor,  etc.,  v.  Troy  &  L.  E.  Co.,  3  Lans.  (N.  Y.)  270,  aflBrmed 
in  49  N.  Y.  658,  where  a  street-railway  company  accepted  a  license 
to  construct  and  operate  its  road  upon  the  streets  of  a  city  under  a 
condition  to  repair  the  streets,  and  under  a  farther  condition  to  in- 
demnify the  city  for  all  damages  which  it  might  be  liable  to  pay 
**  by  reason  of  the  construction  or  working  of  the  road,  or  of  the 
giving  or  allowing  Of  the  licenses,  rights  and  privileges  hereby 
granted,"  it  was  held  that  the  defendant  was  liable  in  an  action  by 
the  city  for  the  amount  of  a  judgment  secured  against  the  city  by  a 
passenger  who  had  received  imuries  by  the  upsetting  of  a  stage- 
sleigh  caused  by  the  neglect  of  the  railway  company.  See  also  upon 
this  subject  as  to  the  right,  and  the  effect  of  imposing  conditions. 
Indiana  &  C.  R.  Co.  v.  Lawrenceburg,  34  Ind.  305;  Philadelphia  v, 
Lomb.  &  So.  P.  R.  Co.,  3  Grant's  Cas.  (Pa.)  403;  Davis  v.  Gray,  16 
Wall.  (U.  S.)  231. 

In  re  Kings  County  El.  R.  Co.,  105  N.  Y.  97,  the  common  coun- 
cil of  a  city,  by  resolution,  gave  its  consent  to  the  construction  of 
the  road  as  located  by  the  commissioner,  but  attached  certain  con- 
.  ditions  to  the  assent,  aside  from  those  provided  by  the  act,  and  im- 
posed by  the  commissioners.  Held,  that,  conceding  that  the  common 
council  could  qualify  its  consent  by  such  reasonable  conditions  as  it 
might  think  necessary  (as  to  which,  qnmre),  as  the  only  condition 
80  imposed  which  could  be  considered  reasonable  and  necessjiry,  was 
one  not  to  be  performed  until  the  road  was  completed  and  in  run- 
ning order,  it  did  not  affect  the  validity  of  the  organization  of  the 
corporation. 
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Among  other  conditions  imposed  by  the  common  conncil  in  this  case  was 
one  that  the  company  should  consent  that  the  city  assessors  might  arbitrate 
all  damages  caused  to  property  owners  by  the  construction  of  the  road,  and 
also  one  fixing  the  time  within  which  different  portions  of  the  road  should 
be  constructed,  different  from  that  prescribed  by  the  commissioners,  but 
the  court  held  that  these  conditions  were  neither  reasonable  nor  lawful,  and 
that  they  related  to  matters  over  which  the  legislature  and  the  commis- 
sioners had  control,  and  were  repugnant  to  the  legislative  requirements  in 
one  case,  and  the  conditions  imposed  by  the  commissioners  in  the  other, 
and  their  action  could  neither  be  superseded  nor  affected  by  that  of  any 
other  body. 

(3)  Eminent  Domain— Nature  of  the  Right.— See  36  Am.  &  Eng.  R. 
Cas.  551.  And  as  to  the  purposes  for  which  a  railroad  company 
may  acquire  land^  see  3  Am.  a  Eng.  R.  Gas.  J  95^  and  13  Am.  &  Eng. 
R.  Gas.  73;  and  title  Eminent  Domain^  posL 
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V. 

Manhattan  Bailway  Co.  et  al. 
(139  IT,  r.  19.) 

Elevated  Railway — Consent  of  Abutting  Owners  to  Construction  of  Road 
[(1)  p.  364]. — Where  the  owners  of  land  abutting  upon  certain  streets  to 
which  they  have  no  title,  in  a  written  but  unsealed  instrument  uncondition- 
ally *'  consent  to  the  construction  and  operation  of  an  elevated  railroad  over 
and  through  and  along  such  streets "  by  a  certain  railway  company, 
which,  in  connection  with  others,  afterwards  constructed  and  operated  the 
road,  such  consent,  having  been  acted  upon  by  the  company,  constitutes  an 
abandonment  by  such  owners  of  their  easements  in  the  streets  designated 
to  the  extent  reasonably  necessary  for  the  construction  and  operation  of 
of  the  road;  and  neither  they  nor  their  assigns  can  revoke  such  consent  and 
recover  damages  sustained,  or  secure  an  injunction  against  the  farther 
operation  of  the  road.     (Page  353,  et  seq.) 

Same— Consent  Given  by  One  Member  of  a  Firm — When  Binding  upon 
the  Others-— Where  one  member  of  a  copartnership  to  which  abuttiug  land 
belongs  signs  the  firm  name  to  a  written  consent  to  the  construction  of  an 
elevated  street  railway,  the  title  or  right  of  the  other  members  of  the  firm 
and  their  successors  are  not  thereby  affected,  unless  it  is  shown  that  the 
member  of  the  firm  who  signed  the  consent  had  authority  from  his  copart- 
ners to  make  the  same,  or  unless  circumstances  are  shown  from  which  such 
authority  may  be  freely  inferred.     {Page  858.) 

Effect  of  Article  3|  §  18,  of  N.  Y.  Const,  upon  Landowners— Uncondi- 
tional Written  Assent  to  Construction.— The  provisions  of  Art.  8,  §  18,  of  the 
constitution  of  New  York,  which  provide  that  no  railroad  can  be  built  in 
the  public  streets  without  the  consent  of  the  owners  of  one  half  in  value 
of  the  property  in  the  street,  or  in  lieu  thereof  the  determination  of  three 
commissioners  appointed  by  the  general  term  of  the  supreme  court  after  a 


3P2  ELEVATED   RAILWAYS  [^n!  8^ 

Consent  of  Abutters         While  v.  Manhattan  Ry.  Co. 

hearing  of  all  parties  interested  and  confirmation  thereof  by  the  court,  are 
not  absolutely  a  condition  precedent  to  the  construction  of  the  road,  but 
are  a  protection  to  the  abutting  landowners  only  so  far  as  they  go. 
Where,  therefore,  a  landowner  in  writing  unconditionally  consents  that  a 
railroad  company  may  construct  its  lines  in  streets  upon  which  his  prop- 
erty abutt,  he  cannot,  after  such  road  is  constructed,  secure  damages 
therefor.     (Page  357.) 

Appeal  from  supreme  court,  general  term,  first  department 
Reversed. 

Davies  <&  RapaUo  and  Brainard  ToUeSy  for  appellants. 
Leo    C.  Dessar    {Joseph   B,    BeiUy,  of    counsel),  for    re- 
spondents. 

Peckham,  J. — On  the  28th  day  of  July,  1887,  the  plaintiffs 
became  owners  of  certain  land,  with  the  buildings  thereon, 
situated  on  Chatham  square,  in  the  city  of  New  York.     They 
are  respectively  the  widow  and  daughter  of  one 
^  '  James  H.  White,  who  died  on  the  above  date  in 

the  possession  and  ownership  of  the  premises,  and  who 
devised  the  same  to  the  plaintiffs.  The  railroad  of  the 
defendants  was  at  that  time  in  operation  in  Chatham  square, 
and  on  the  30th  day  of  July,  1888,  the  plaintiffs  commenced 
this  action  for  the  purpose  of  recovering  damages  which  they 
alleged  had  been  already  sustained  by  them  from  the  opera- 
tion by  defendants  of  the  railroad  in  front  of  the  plaintiff's 
premises  without  having  obtained  the  right  to  do  so  from  the 
owners  thereof,  and  also  for  the  purpose  of  enjoining  the 
defendants  from  the  further  operation  of  the  road  unless  they 
paid  the  damage  which  such  operation  of  it  would  thereafter 
occasion  to  the  plaintiffs  as  tne  owners  of  the  premises  in 
question.     They  recovered  judgment  for  both  kinds  of  relief. 

Upon  the  trial  the  defendants  proved  that  in  1875  the  prem- 
ises were  owned  by  the  firm  of  W.  M.  Seymour  &  Co.,  nard- 
ware  merchants,  and  the  firm  was  then  composed  of  William 
M.  Seymour,  James  H.  White,  and  Jonathan  E.  Brush.  In 
February,  1877,  Brush  conveyed  his  interest  in  the  premises 
to  his  partners,  Seymour  and  White,  and  in  March,  1882,  the 
executor  of  Seymour,  under  due  authority  in  the  will  of  the 
testator,  conveyed  the  interest  in  the  premises  of  which 
testator  died  seized  to  James  H.  White,  the  plaintiff's  testa- 
tor. The  defendants  further  proved  that  in  October,  1875, 
while  the  premises  were  owned  by  and  in  the  possession 
of  the  firm,  one  of  the  members  thereof  (Jonathan  E. 
Brush)  signed  a  paper  which  reads  as  follows  :  "  We,  the 
undersigned,  owners  of   land   bounded  on  Chatham   street. 
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east  side,  between  Boosevelt  and  East  Broadway,  hereby 
respectively  consent  to  the  construction  and  operation  of  an 
elevated  railway  over,  through,  and  along  said  street ;  the  said 
railway  to  be  constructed  and  operated  by  either  the  New 
York  Elevated  Bailroad  Company,  or  a  company  to  be  organ- 
ized under  chapter  606  of  the  Laws  of  1875.  Dated  New 
York,  October,  1875.     Street  number,  4 ;  ward  number,  781 ; 

street  front,  34.4 ;  owners,  Seymour  &  Co. ;  residence, ; 

valuation,  120,000 ;  signature,  W.  M.  Seymour  &  Co.*' 

The  railroad  was  constructed  subsequent  to  the  execution 
of  this  paper,  and  has  been  operated  as  alleged  in  the  com- 
plaint. The  court  was  requested  to  find  the  fact  as  to  the 
execution  of  this  paper,  and  the  subsequent  construction  of 
the  railroad  in  accordance  with  the  proof,  which  was  uncon- 
tradicted, but  the  request  was  refused  and  an  exception  duly 
taken.  The  principal  question  in  the  case  arises  upon  the 
materiality  of  this  exception. 

The  plaintiffs  insist  that  the  paper  was  of  no  more  effect 
than  a  parol  license  to  do  work  on  the  land  of  the  licen- 
sor would  have  been,  and  that  it  was  revocable  at  the  pleas- 
ure of  the  licensor,  and  that  a  revocation  was 
effected  by  the  conveyance  of  the  land,  and  by  the  ^"^^  *^  i^. 
commencement  of  this  action  by  the  devisees  of  the  ©rs.  '  ' 
former  owner,  James  H.  White.  There  is  no  find- 
ing or  proof  that  the  plaintiffs  have  any  title  to  any  portion 
of  the  street  or  square  upon  which  their  building  fronts,  but 
there  is  a  finding  that  they  acquired  with  their  title  to  the 
premises  the  right  to  have  Chatham  square  kept  open  as  a 
public  street,  "  and  to  have  a  free  and  unobstructed  right  of 
way,  access,  and  passage  to  and  from  said  premises,  and  over 
and  upon  said  street,  together  with  all  the  use  and  benefit  of 
the  light  and  air  coming  in  and  upon  said  lot  and  premises 
through  and  from  said  street,  free  and  unobstructed."  I 
thiuk  the  proof  shows,  without  contradiction,  that  all  the 
rights  in  the  street  they  had  were  what  has  been  termed 
property  rights  in  the  nature  of  easements  of  light,  air,  and 
access.  Story's  Case,  90  N.  Y.  122,  7  Am.  &  Eng.  B.  Cas.  596 ; 
Kane's  Case,  125  N.  Y.  164,  46  Am.  &  Eng.  B.  Cas.  137,  and 
cases  cited. 

The  defendants  therefore  insist  that,  as  the  plaintiffs  or 
their  predecessors  had  no  title  to  any  portion  of  the  street, 
the  consent  of  their  predecessors,  while  in  the  possession  and 
ownership  of  the  abutting  land,  that  the  defendants  might 
construct  and  operate  the  railroad  in  the  square  in  front  of 
their  land  was  more  than  a  mere  license  to  ao  an  act  on  the 

1  (N.  B.)  A.  &  E.  R.  Cas.— 28 
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land  of  the  licensor,  and  that  it  amounted  in  law  and  in  fact 
to  au  abandonment  of  their  rights  or  easements  in  the  street, 
so  far  as  was  necessary  for  the  construction  and  operation  of 
the  railroad,  and  that,  the  consent  to  such  construction  having 
been  acted  on,  and  large  amounts  of  money  expended  on  the 
faith  thereof,  the  plaintiffs,  as  the  successors  of  those  who 
gave  the  consent,  are  themselves  estopped  from  making  any 
claim  for  damages  arising  from  such  construction  and  op- 
eration. 

It  has  been  the  law  in  this  state  for  a  number  of  years  that 
an  easement  to  do  some  act  of  a  permanent  nature  on  the  land 
of  another  can  be  created  only  by  a  deed  or  conveyance  in 
writing,  operating  as  a  grant,  and  that  a  consent  in 
How^reated  Writing  ou  the  part  of  the  landowner  is  no  more 
In  Kew  York.  Valid  than  if  it  were  by  parol.  Thus  a  parol  agree- 
ment by  the  owner  of  the  land  that  a  person  may 
abut  and  erect  a  dam  on  such  land,  not  for  a  temporary  pur- 
pose, but  for  a  permanent  use,  such  as  the  creation  of  a 
water  power  for  the  use  of  mills,  is  void,  and  the  agreement, 
being  a  mere  license,  may  be  revoked  even  after  it  has  been 
acted  upon  by  the  other  party.  Also  a  permanent  easement 
to  drain  through  the  land  of  another  is  not  created  by  a 
license  so  to  do,  even  when  in  writing,  and  made  upon  a  good 
consideration.  Mumford  v,  Whitney,  15  Wend.  381 ;  Wise- 
man V.  Lucksinger,  84  N.  Y.  31 ;  Cronkhite  v.  Cronkhite,  94 
N.  Y.  323  ;  Babcock  v.  Utter,  1  Abb.  Dec.  27,  and  cases  cited ; 
Eckerson  v,  Crippen,  110  N.  Y.  586. 

The  question  of  the  establishment  of  an  easement  by 
adverse  user,  which  may  authorize  the  presumption  of  a 
grant,  is  not  involved,  nor  is  the  ability  to  thus  prove  its 
existence  denied.  Hammond  v,  Zehner,  21  N.  Y.  118.  It  is, 
however,  held  (what  would  otherwise  seem  to  be  plain 
enough)  that  there  can  be  no  adverse  user  where  the  right  to 
use  exists  and  is  exercised  under  a  license.  Wise- 
ocatioiK~^^'  ^^^  '^^  Lucksinger,  supra.  The  reasoning  upon 
which  these  decisions  as  to  the  insufficiency  of  a 
license  are  based  is  that  the  right  which  is  claimed  under  a 
license  amounts  to  an  interest  in  land,  and  that  such  interest 
cannot  be  created,  and  cannot  pass  to  another,  without  a 
proper  conveyance  or  grant  of  such  interest  in  writing  and 
under  seal,  as  required  by  our  statute.  It  is  said  that  a 
license  is  a  mere  authority  to  enter  upon  the  land,  and  is  a 
sufficient  protection  to  the  licensee  wliile  it  lasts,  but  that  it 
may  be  revoked  at  any  time,  and  after  its  revocation  it  cannot 
be  used  as  a  protection  for  any  future  acts.     It  is  held  there 
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can  be  no  equitable  estoppel  which  will  operate  to  prevent 
the  revocation  of  the  license,  grounded  upon  the  fact  that  the 
licensee  has  entered  upon  the  land  of  the  licensor,  and 
expended  thereon  labor  and  money  upon  the  faith  of  the 
license,  because  it  must  be  held  that  the  licensee  knew  that 
the  license  gave  him  no  interest  in  the  land,  and  that  he  must 
rely  only  upon  the  indulgence  of  the  licensor,  and,  if  that  be 
withdrawn,  he  must  himself  withdraw  from  the  land.  Other- 
wise, it  is  said,  the  statute  in  regard  to  the  creation  and  con- 
veyance of  interests  in  land  would  be  in  great  part  abrogated. 

The  easements  of  abutting  owners  in  New  York  city,  who 
are  without  title  to  any  portion  of  the  streets  upon  which  their 
lands  abut,  differ  somewhat  in  their  origin  from  ordinary  ease- 
ments. They  have  not  been  created  by  grant  or  covenant, 
but  it  is  said  of  them  that  it  is  easier  to  realize  their  existeiice 
than  to  trace  their  origin  ;  that  they  arise  from  the  situation, 
the  course  of  legislation,  the  trust  created  by  statute,  the  act- 
ing upon  the  faith  of  public  pledges  and  upon  a  contract 
between  the  public  and  the  property  owner,  implied  from  all 
the  circumstances,  that  the  street  shall  be  kept  open  as  a 
public  street,  and  shall  not  be  devoted  to  other  and  inconsist- 
ent uses.  Kane's  Case,  supra.  Whatever  the  means  by  which 
the  easements  were  created,  they  are  in  their  nature  the  same 
as  if  they  had  been  created  by  grant.  The  owners  thereof 
cannot  be  divested  of  them  without  their  consent,  unless  they 
are  compensated  therefor. 

Although  it  may  generally  be  said,  under  the  authority  of 
the  cases  already  cited,  that  an  easement  in  the  nature  oi  an 
interest  in  the  laud  of  another  can  only  be  created  bj^  a  grant, 
yet  after  it  has  been  created,  and  while  it  is  in 
existence,  it  may  be  abandoned,  and  thus  extin-  K«w™ent— 
guished,  by  acts  showing  an  intention  to  abandon  of^Kigh"*JJ.* 
and  extinguish  the  same.     This  has  been  many  third  parties, 
times  decided,  and  by  many  different  courts.     A 
cesser  to  use,  accompanied  by  an  act  clearly  indicating  an 
intention  to  abandon  the  right,  would  have  the  same  effect  as 
a  release  without  reference  to  time.    Snell  v.  Levitt,  110  N.  Y. 
595,  and  cases  cited  in  opinion  of  Earl,  J.,  at  page  603,  110 
N.  Y.,  and  page  372.     The  intention  to  abandon  is  the  mate- 
rial question,  and  it  may  be  proved  by  an  infinite  variety  of 
acts.     If  a  third  party  interested  in  the  servient  estate  has 
acted  upon  such  abandonment,  and  in  regard   to  whom  it 
would  operate  unjustly  if  the  exercise  of  the  easement  should 
be  resumed  in  favor  of  the  dominant  estate,  added  force  is 
given  to  the  claim  of  abandonment.     Id,    The  railroad  com* 
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pany  having  procured  the  consent  of. the  authorities  of  the 
city  to  the  construction  of  the  railroad  in  the  street  or  square 
in  question  upon  the  terms  agreed  upon,  such  company 
obtained  an  interest  in,  and  to  a  certain  extent  a  title  to,  the 
street,  for  the  purpose  of  the  construction  and  operation  of 
its  railroad,  which  was  in  the  nature  of  propertj^,  and  which 
was  sufficient  to  enable  it  to  treat  with  abutting  property 
owners  in  the  character  of  one  who  had  an  interest  in  the 
servient  estate.     People  v.  O'Brien,  111  N.  Y.  1. 

The  case  before  us  is  therefore  different  from  those  cases 
where  an  easement  has  been  claimed  to  have  been  created  in 
the  land  of  a, third  person,  by  reason  of  his  mere 
Abatt«r's  r*-  license  to  enter  upon  his  land  and  do  some  act  of  a 
BMiUiifftrMt.  permanent  nature  which  would  amount,  if  the  right 
should  continue,  to  an  interest  in  the  land  of  such 
person.  This  interest  in  laud,  the  cases  hold,  requires  a 
grant.  In  this  case  the  owners  of  the  abutting  land  had  no 
title  to  the  street.  They  had  an  easement  in  it  only,  and 
their  consent  purported  to  carry  no  title  to  land.  There  can 
be  no  question  that  they  had  the  right  to  release,  abandon,  or 
otherwise  extinguish  that  easement,  and  upon  such  terms  as 
they  should  think  fit.  The  question  before  us  is  whether 
they  have  done  so,  and  to  what  extent,  by  the  execution  of 
the  paper  proved  upon  the  trial. 

Assuming  that  it  was  executed  by  each  of  the  parties  who 
owned  an  interest  in  the  abutting  land  at  that  time,  what  was 
its  effect  ?  The  parties  were  under  no  obligation  of  a  legal  or 
moral  nature  to  give  this  consent.  There  was  nothing  in  the 
law,  nor,  so  far  as  appears,  in  the  circumstances  surrounding 
the  parties,  which  called  upon  the  owners  to  give  their  con- 
sent upon  any  condition  other  than  that  which  operates  in  all 
strictly  and  purely  business  transactions, — the  consideration 
of  benefit  to  themselves.  These  owners  occupied  no  public 
position  with  regard  to  their  property ;  they  were  in  no  sense 
trustees,  either  for  the  public  or  for  any  human  being.  They 
represented  only  themselves  and  their  own  interests,  and  in 
deciding  whether  to  consent  to  the  building  of  the  road  or 
not  they  had  legally  or  morally  no  possible  reason  for  con- 
sulting any  but  their  own  interests,  as  they  thought  they 
might  be  affected  by  the  construction  and  operation  of  the 
road. 

Under  such  circumstances,  when  an  abutting  landowner  is 
confronted  with  the  question  whether  he  will  or  will  not  con- 
sent to  such  construction  and  operation,  and  he  gives  in 
writing  a  full,  unconditional^  and  absolute  consent  thereto, 
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where  is  the  reason    for  saying  he   did  not   mean  it,   but 
only  meant   to   consent  to   its  construction  upon  Abitter*s  bb- 
payment  of  the  damages  which  he  might  sustain  by  <»"*>*«•«>»* 
reason  of  such  construction  and  operation  ?     That  ttrlictioa  of"' 
is  clearly  in  direct  contradiction  of  the  language  rond-Eireet. 
used  in  the  instrument  here  proved.     If  such  had.  been  the  in- 
tention, it  may  be  asked  why  it  was  not  so  stated.     If  not 
so   stated,  and  in   the   absence   of  any  evidence   that   such 
was  the  understanding  of  the  parties,  and  that  there  was  a 
mutual  mistake,  it  seems  to  me  quite  plain  that  effect  must 
be  given  to  the  language  which  was  actually  used,  and  that 
such  effect  is  to  create  a  full  and  unconditional  consent  to  the 
building  and  running  of  the  road,  without  any  claim  for  dam- 
ages consequent  therefrom. 

It  is  urged  that  the  provisions  of  the  constitution  [Art.  3, 
§  18. — Ed.]  that  no  railroad  can  be  built  in  the  public  streets 
without  the  consent  of  the  owners  of  one  half  in  value  of  the 
property  in  the  street,  or,  in  lieu  thereof,  the  determination  of 
three  commissioners  appointed  by  the  general  term,  after  a 
hearing  of  all  parties  interested,  and  confirmed  by  the  court, 
that  the  road  might  be  built,  has  and  should  have  a  most  ma- 
terial effect  upon  this  written  instrument.  It  is  said  that  the 
consent  is  nothing  but  a  kind  of  public  act  designed  to  give  the 
necessary  legality  to  the  acts  of  the  company  in  commencing 
to  construct  the  road,  and  that  it  cannot  be  held  to  mean  that 
the  owner  consents  thereto  without  the  right  to  claim  the 
damage  which  he  may  prove  as  the  result  of  the  very  acts 
which  he  has  consented  to. 

I  can  see  no  sound  foundation  for  any  such  construction. 
The  provisions  of  the  constitution  are  a  protection  to  the 
abutting  landowner  so  far  as  they  go.  They  are  not  abso- 
lutely a  condition  precedent  to  the  construction  of  the  road. 
If  the  requisite  consents  are  not  given,  the  company  may  have 
recourse  to  the  alternative  of  a  commission  appointed  by  the 
general  term.  But,  in  giving  the  consent,  the  owner  has  no 
public  function  to  perform.  It  is,  as  I  have  already  said,  an 
entirely  private  consideration  for  himself.  Will  I,  or  will  I 
not,  be  benefited  by  the  construction  and  operation  of  the 
road  ?  is  the  only  question  that  he  is  called  upon  to  decide, 
and  there  is  nothing  in  the  nature  of  that  question  which 
calls  for  its  decision  on  any  but  purely  private  and  individual 
grounds.  If  he  think  he  will,  on  the  whole,  be  benefited,  he 
will  in  all  probability  consent,  and,  if  he  think  the  contrary, 
he  will  be  quite  as  likely  to  refuse.  If  he  consent,  and  subse- 
quently find  that  he  has  been  mistaken  as  to  the  probable 
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benefits,  no  cause  or  ground  for  the  recovery  of  damages  from 
the  company  arises  as  the  result  of  his  error. 

When,  therefore,  an  abutting  owner  consents  in  writing  to 
the  construction  and  operation  of  an  elevated  railroad  in  the 
street  fronting  his  property,  what  other  possible  meaning  can 
be  placed  upon  such  act  than  that  he  voluntarily  abandons 
his  easement  of  light,  etc.,  in  the  street,  to  the  extent  to  which 
it  will  necessarily  be  affected  by  the  building  of  the  road? 
The  act  is  capable  of  but  one  construction,  as  it  seems  to  me. 
He  might  have  consented  conditionally,  as,  for  instance,  that 
a  majority  should  also  execute  such  consent,  or  upon  pay- 
ment of  a  certain  sum,  or  upon  condition  of  the  payment  of 
such  damages  as  he  might  prove  he  would  sustain  from  the 
existence  of  the  road. 

In  this  case,  however,  there  is  absolutely  no  condition  stated 
or  claimed.  There  is  the  unconditional  consent  to  the  build- 
ing of  the  road,  and,  upon  the  assumption  that  it  was  signed 
by  all  the  owners  or  duly  authorized  by  them,  it  must  be  re- 
garded as  an  abandonment  pro  tanto  of  the  easement  in  that 
street  as  already  described,  especially  after  the  consent  has 
been  acted  upon  by  the  company,  with  the  possible  limitation 
hereinafter  to  be  mentioned.  Perhaps  the  consenting  party 
might  withdraw  his  consent  if  he  had  given  it  without  any 
valuable  consideration,  and  if  the  other  party  had  done  noth- 
ing under  it,  so  that  its  position  would  not  be  unfavorably 
affected  by  such  withdrawal.  This  is  not  such  a  case,  because 
the  company  have  proceeded  to  build  their  road,  and  they 
would  be  unfavorably  affected  by  just  the  amount  they  must 
pay  if  the  consent  be  regarded  as  withdrawn. 

The  case  here  shows  that  the  consent  in  question  was  not 
signed  by  all  the  owners  of  the  land.  The  land  was  owned 
by  these  persons  as  tenants  in  common,  and  they 
Consent  tigned  were  also  partners  in  business.  The  evidence 
owner  onir-  s^^ws  that  the  name  of  the  firm  was  signed  to  the 
Effector.  consent  by  Mr.  Brush,  and  the  stipulation  of  coun- 

sel was  that  in  ease  of  the  failure  to  produce  cer- 
tain exhibits  used  on  the  trial,  upon  the  argument  at  general 
term  or  in  this  court,  such  failure,  together  with  the  other 
evidence  in  the  case,  should  be  taken  to  establish  the  genu- 
ineness of  the  signature  of  the  firm  upon  the  consent  in  ques- 
tion. The  exhibits  were  not  produced,  and  the  defendants* 
counsel  claims  not  only  that  the  genuineness  of  the  signature 
of  the  firm  to  the  paper  is  thus  admitted,  but  he  also  claims 
that  the  proper  construction  of  the  stipulation  is  that  the 
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partner  who  signed  the  firm  name  was  authorized  by  the 
otlier  members  thereof  so  to  do.     I  do  not  think  so. 

The  defendants  were  endeavoring  to  prove  that  the  signature 
of  the  firm  name  to  the  paper  was  placed  there  by  Mr.  Brush, 
one  of  the  partners,  and  witnesses  were  called  who  knew  his 
handwriting,  and  had  seen  him  write  the  signature  of  the  firm 
to  other  papers,  to  show  by  them  that  in  their  opinion  he  had 
written  the  signature  in  question.  The  exhibits  in  question 
were  the  books  of  different  banks  where  the  firm  kept  their 
accounts,  in  which  the  firm  name  had  been  written  by  each  of 
the  partners,  and  also  their  individual  names,  as  aids  to  ena- 
ble the  bank  ofiicers  thereafter  to  identify  the  firm  signature 
when  signed  by  the  different  members. 

All  that  the  stipulation  effected  was  to  concede  (in  the  ab- 
sence of  these  exhibits)  that  the  firm  signature  was  genuine, 
— that  is,  was  placed  there  by  one  of  the  members  of  the  firm 
(Mr.  Brush),  as  defendants  were  endeavoring  to  prove.  I  can 
see  no  reason  for  giving  a  greater  weight  to  the  absence  of 
these  exhibits  than  could  possibly  be  given  to  them  and  the 
other  evidence  by  their  presence.  If  present,  all  that  could 
have  been  inferred  therefrom  was  that  the  defendants,  upon 
the  whole  evidence,  had  proved  that  Mr.  Brush,  one  of  the 
partners,  had  signed  the  firm  name.  We  do  not  think  that 
the  defendants  have  proved  that  it  was  signed  by  the  author- 
ity of  the  rest  of  the  firm.  It  was  not  a  firm  matter  in  regard 
to  which  each  partner  would  in  his  action  represent  himself 
and  the  rest  of  the  firm,  but  actual  authority  would  have 
to  be  shown  or  inferred  from  acts  and  circumstances  in 
proof.  In  the  absence  of  evidence  of  authority,  or  of  circum- 
stances from  which  an  inference  of  authority  miglit  fairly  be 
drawn,  we  think  the  owners  of  the  land,  other  than  the  one 
who  signed  it  and  his  grantees  with  knowledge,  or  implied 
knowledge,  would  be  wholly  unaffected  by  the  execution  of 
this  paper.  We  leave  this  question  open  for  proof  upon  an- 
other trial  as  to  authority. 

It  is  also  claimed  that  the  actual  occupation  of  this  square 
by  the  defendants  for  their  railroad  is  much  greater  and  more 
exclusive  than  any  fair  construction  of  the  consent  would  per- 
mit. It  is  said  to  be  unreasonable  and  excessive  under  cover 
of  such  a  license  to  in  fact  completely  cover  the  whole  street, 
and  to  render  the  latter  much  less  valuable  for  purposes  of 
light,  etc.,  than  could  reasonably  have  been  in  the  contempla- 
tion of  the  parties.  Possibly  this  may  be  true.  We  do  not 
now  pass  upon  that  question.  The  courts  below,  however, 
have  denied  all  validity  to  the  written  consent,  and  have  not 
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confined  themselves  to  a  refusal  to  give  effect  to  it  beyond  a 
reasonable  extent. 

We  think  the  consent  should  have  a  reasonable  construc- 
tion, and  we  ought  not  to  hold  that  such  a  paper  would  au- 
thorize the  building  of  a  solid  structure  as  high  as  the  top  of 
the  buildings  fronting  on  the  street,  and  completely  covering 
the  same  from  building  to  building.  This  would  certainly 
be  regarded  by  all  as  not  within  the  contemplation  of  the  par- 
ties to  the  paper.  We  will  not  now,  and  m  advance,  decide 
whether  the  use  actually  made  of  the  street  is  or  is  not  un- 
reasonable with  reference  to  this  consent.  Further  evidence 
may  be  given  upon  another  trial  on  this  point,  from  which 
the  question  may  be  more  readily  determined. 

We  think  the  courts  below,  in  refusing  all  possible  effect  to 
the  consent  in  question  as  an  abandonment  to  any  extent  of 
the  owners'  easement  in  the  street,  committed  an  error  which 
requires  a  reversal  of  the  judgment  and  a  new  trial. 

All  concur,  except  Maynabd,  J.,  not  voting. 


Lake  Boland  Elevated  B.  Co. 

V. 

Webster  (Joseph  P.). 

(Court  of  Appeals  of  Maryland,  June  20,  1895.) 

Elevated  Railroads  in  Streets— Authorization — Damages  to  Abutter^ — An 

elevated  railroad  upon  the  public  streets  when  lawfully  authorized  cannot, 
in  its  obstruction  to  travel  upon  the  street,  be  regarded  as  a  nuisance^  and 
no  one  can  sustain  any  action  for  damages  caused  by  such  obstruction 
which  he  suffers  in  common  with  the  public  at  large.  The  right  to  con- 
struct such  road  does  not,  however,  exempt  the  company  from  responsibility 
for  injuries  inflicted  upon  private  property  by  its  operation  and  construc- 
tion.    {PageSQ2.) 

Same— Proximity  of  Road  to  Property— Damages  to  Lessee— Measure  of 
Damagesi — Although  an  elevated  railway  company  lawfully  constructs  its 
road  upon  a  street,  it  is  liable  to  the  lessee  of  property  fronting  thereon, 
and  which  is  located  at  a  distance  of  12  feet  from  the  termination  of  the 
road,  for  the  diminution  in  the  usable  value  of  the  premises  which  results 
from  the  construction  and  operation  of  the  road.     {Page  363.) 

Same— Action  by  Lessee  [(la)  p.  379]— Measure  of  Damages— Instruc- 
tion.—In  an  action  by  the  lessee  of  property  abutting  upon  a  street  along 
which  an  elevated  railroad  runs,  brought  to  recover  damages  to  the 
premises  which  such  lessee  occupies,  and  which  result  from  the  construe- 
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tion  and  operation  of  tbe  road,  an  instruction  to  tbe  jury  that  if  it  shall 
find  that  the  rental  value  of  the  premises  has  been  diminished  by  tbe  con- 
struction of  the  road,  the  plaintiff  may  recover,  and  that  *'the  measure  of 
damages  is  the  amount  which  the  jury  shall  find  said  rental  value  has 
been  so  diminished,"  is  not  objectionable  as  in  effect  charging  that  the 
plaintiff  might  recover  the  damages  which  had  been  sustained  by  the 
owner  of  the  property.     (Page  864.) 

Appeal  from  court  of  common  pleas.     Affirmed, 
Argued  before  Bryan,  McSherry,  Fowler,  Roberts,  Page, 
and  Boyd,  JJ. 

John  N.  Steele,  John  E.  Semnies,  and  Francis  K.  Carey,  for 
appellant. 
John  P.  Poe,  for  appellee. 

Bryan,  J. — The  plaintiff  below  (now  appellee)  obtained  a 
judgment  against  tne  Lake  Boland  Eleyated  Bailway  Com* 
pany,  and  the  defendant  has  appealed  to  this  court.  The 
evidence  is  set  out  in  the  transcript  with  great  detail ;  much 
more  than  is  required  for  any  reasonable  purpose.  The 
portions  of  it  necessary  to  present  the  questions  of  law  which 
we  are  to  decide  might  have  been  fully  stated  within  a  much 
smaller  compass. 

In  February,  1892,  the  plaintiff  rented  from  William  H. 
Birch  the  lot  known  as  "Nos.  206  and  208  North  street,"  for 
the  term  of  five  years,  at  the  annual  rent  of  $1200. 
The   defendant's  railroad   runs  on   North   street  ** 

and  its  elevated  structure  is  in  the  middle  of  the  street  It  is 
not  directly  in  front  of  the  rented  premises,  but  it  begins 
about  12  feet  north  of  tKe  northern  boundary.  The  railway 
was  completed,  and  the  cars  began  to  run,  in  May,  1893. 
The  lot  rented  by  the  plaintiff  is  improved  by  a  building 
which  has  been  used  as  a  livery  stable  for  a  number  of  years, 
and  is  not  adapted  to  any  other  purpose.  The  plaintiff's 
business  is  to  keep  a  livery  stable,  and  he  rented  the  property 
for  that  purpose.  After  the  road  was  in  operation,  the  land- 
lord made  a  reduction  in  the  rent,  bringing  it  down  to  $900  a 
year. 

Evidence  was  offered  in  behalf  of  the  plaintiff  tending  to 
show  that  the  construction  of  the  elevated  portion  of  the  road 
had  been  very  injurious  to  his  leasehold  interest,  and  had 
greatly  diminished  its  rental  value,  and  evidence  was  offered 
in  behalf  of  the  defendant  tending  to  show  the  contrary. 

The  testimony  was  extremely  conflicting.  Some  of  ifc  was 
to  the  effect  that  the  rental  value  was  entirely  destroyed,  and 
on  the  opposite  side  it  was  testified  that  it  had  not  been  af- 
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fected  at  all.     The  testimony  was  addressed  to  the  jury.     It 
is  altogether  unnecessary  for  us  to  state  any  of  the  details. 

On  the  prayer  of  the  plaintiflf  the  court  gave  to  the  jury  the 
following  instruction:  "The  plaintiff,  by  his  counsel,  prays 
the  court  to  instruct  the  jury  that,  if  they  shall  find  from  the 
evidence  that  the  rental  value  of  the  premises  known  as  *Nos. 
206  and  208  North  Street,'  and  occupied  by  the  plaintiff,  as 
tenant  of  William  H.  Birch,  under  the  written  lease  offered  in 
evidence,  has  been  diminished  by  the  construction  and  use  of 
the  elevated  railway  of  the  defendant  corporation  on  North 
street,  then  the  plaintiff  is  entitled  to  recover,  and  the 
measure  of  damages  is  the  amount  which  the  jury  shall  find 
said  rental  value  has  been  so  diminished." 

The  elevated  structure  of  the  defendant  on  North  street  is 
Elevated  rail-  lawfuUy  authorized,  and  therefore  its  obstruction 
roads  not  nui-  to  travel  ou  the  street  cannot  be  regarded  as  a 
sance  when  nuisanc0.  It  is  clear  that  no  one  can  sustain  an 
anthoriaed.  action  for  damage  caused  by  this  obstruction 
which  he  suffers  in  common  with  the  public  at  large. 

But  the  right  to  build  this  elevated  road  does  not  imply  ex- 
emption from  responsibility  for  injuries  inflicted 
abutter.  ^       on  private  property  by  its  operation  and  construc- 
tion.    It  is  hardly  necessary  to  add  anything  to 
the  discussions  which  have  heretofore  taken  place  on  this 
subject. 

In  Eailroad  Co.  v,  Keaney,  42  Md.  117,  the  question  was 
fully  considered,  and  the  principles  then  declared  have  ever 
since  been  considered  as  settled  in  this  state.  The  railroad 
company  was  authorized  to  construct  a  tunnel  under  the  bed 
of  Wilson  street,  in  the  city  of  Baltimore,  and  by  the  excava- 
tion of  the  street  for  the  purpose  of  constructing  the  tunnel  a 
house  on  Madison  avenue  was  injured  ;  the  foundation  being 
weakened  and  the  walls  caused  to  crack.  The  question  was 
whether  the  owner  of  the  house  was  entitled  to  recover.  This 
court,  in  a  very  able  and  luminous  opinion  by  Judge  Alvey, 
held  that,  although  the  excavation  of  the  street  was  lawful, 
and  the  work  was  done  in  a  lawful  manner,  the  railroad  com- 
pany was  liable  for  the  damages  which  actually  resulted  from 
the  work. 

And  in  O'Brien  v.  Eailroad  Co.,  74  Md.  374,  50  Am.  &  Eng. 
B.  Cas.  194,  the  right  of  adjoining  lot  owners  was  fully  rec- 
ognized to  redress  for  any  substantial  injury  to  their  property 
rights  "  produced  by  the  construction  or  operation  of  the  rail- 
road in  the  street." 
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It  has  been  objected  in  the  present  case  that  the  elevated 
structure   was    not  immediately  in   front  of    the  Proximity  of 

Slaintiffs  stable,  but  about  twelve  feet  north  of  it.  '^^'"'rt^M 
►ut  the  right  to  redress  depends  on  the  question  IflSct[Bg** 
whether  damage  was  done,  and  not  on  the  prox-  damaffoe. 
imity  or  distance  of  the  operative  cause  of  the  injury. 

In  Beaney's  case  the  injured  house  was  not  on  the  same 
street  with  the  tunnel,  and  was  distant  more  than  24  feet  from 
the  corner.  The  ground  of  recovery  was  the  damage  caused 
by  the  tunnel.  The  measurement  of  distance  was  not  an  ele- 
ment in  the  case.  Article  123,  §  169,  of  the  Code  was  referred 
to  in  the  argument.  If  we  compare  this  section  guutory 
with  the  167th  of  the  same  article,  to  which  it  re-  wnGtiou  to 
fers,  we  will  be  enabled  to  see  its  meaning  clearly,  common-uw 
It  is  intended  to  enable  a  railroad  company  to  ac-  "■!><>"■*•»*"*'• 
quire  a  right  to  occupy  a  street  or  other  public  way  for  the 
location  of  its  tracks,  and  it  authorizes  condemnation  in  the 
same  manner  as  the  property  of  private  persons  may  be  con- 
demned under  section  167 ;  but  there  is  one  addition  to  its 
responsibilities.  By  the  167th  section,  the  road  is  compelled 
to  pay  only  the  damages  which  the  owner  of  the  condemned 
land  will  sustain  by  the  use  and  occupation  of  his  property 
by  the  corporation ;  whereas,  when  the  tracks  are  laid  upon  a 
public  street,  the  169th  section  expressly  enacts  that  the 
corporation  shall  be  responsible  for  injuries  done  by  the  lo- 
cation  of  its  tracks  to  private  property  lying  upon  or  near  to 
the  street  so  occupied.  This  is  an  exceptional  and  remark- 
able feature  of  corporate  responsibility  attached  by  the  stat- 
ute  to  the  use  of  streets  by  railroads. 

There  is  a  further  provision  (not  now  in  question)  that  no 
railroad  company  shall  be  allowed  to  pass  through  the  city  of 
Baltimore  without  the  consent  of  the  municipal  authorities. 

The  section  which  we  have  been  considering  was  intended 
to  give  statutory  sanction  to  this  responsibility,  but  it  cannot 
be  supposed  that  it  could  be  construed  so  as  to  relieve  rail- 
road companies  from  liability  for  any  other  damages  which 
they  might  cause  to  private  property.  It  may  serve,  how- 
ever, to  set  in  a  clear  light  the  mistake  of  supposing  that  they 
are  responsible  only  to  abutting  owners. 

The  plaintiffs  prayer  claims  damages  for  the  diminution  of 
the  rental  value  of  his  leasehold  property.     His 
testimony  was  that,  before   the   building  of  the  B«"t»iT»iB6 
road,  the  annual  value  of  the  property  was  $1200,  Jli'*^?"*'''' 
and  the   construction   and  use   of    the   road   re- 
duced this  value  so  much  that  it  was  worth  nothing.     His 
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landlord  remitted  $300  of  the  rent,  leaving  him  still  bound  to 
pay  $900  a  year.  If  the  jury  found  that  the  usable  value  of 
the  property  was  destroyed  or  diminished  by  the  cause  al- 
leged, they  were  justified  in  finding  a  verdict  for  the  damage 
done. 

Great  exception  is  taken  to  the  language  of  the  prayer. 
But  it  seems  to  us  that  its  fair  meaning  is  that  the  jury  are  to 
find  the  damages  which  the  plaintiff  sustained  as  tenant  of 
the  premises  Dy  the  diminution  of  its  rental  value.  It  could 
not  easily  be  construed  as  meaning  that  they  were  to  find  the 
damages  which  the  landlord  had  sufi'ered.  It  is  not  ques- 
tioned that  the  draftsman  of  the  prayer  might  have  presented 
the  question  of  damages  in  a  difierent  manner,  as  was  done  in 
Bice's  Case,  73  Md.  307.  He  has  chosen,  however,  to  ask 
compensation  for  the  diminution  of  the  usable  value  of  his 
premises.  This  was  certainly  an  injury  to  him,  and  he  cer- 
tainly ought  to  recover  for  it. 

The  rejected  prayers  of  the  defendant  are  all  Inconsistent 
with  the  views  which  we  have  expressed,  and  ought  not, 
therefore,  to  have  been  granted. 

Jvdgment  affirmed. 

ABSTRACTS   OF  RECENT   DECISIONS. 

Nature  of  Conditions  Imposed  by  Commissi  oners  under  New  York  Rapid 
Transit  Act  of  1875. — Noiicornpliance  vjtth  ( ovdiiions  by  Cowpa^iy  as 
Preventing  its  Acquisition  of  Franchise.  — Under  theKapid  Tnmsit 
Act  (Laws  1875,  c.  606)  which  authorizes  ccmniiBFioners  appointed 
thereunder  to  impose  such  conditions  as  to  them  i^hall  seem  expe- 
dient, and  to  embody  those  conditions  in  the  articles  of  association 
tendered  for  acceptance,  a  condition  imposed  by  the  ccirniissi oners 
that  an  elevated  railroad  company  should  not  be  authorized  or  per- 
mitted to  construct  its  road,  and  should  have  no  power  to  do  the 
work  until  it  should  first  enter  into  an  agreement  with  the  company 
using  the  surface  of  the  street  on  which  it  proposed  to  corsiiuct  its 
line  for  transforming  their  road  into  a  mere  street  railway  and  trans- 
ferring its  operation  by  steam  to  the  elevated  tracks,  although  au- 
thorized, was  a  condition  subsequent,  and  did  not  have  the  effect  to 
prevent  the  elevated  railroad  company  from  acquiring  a  franchise 
or  capacity  as  a  corporation  until  the  making  of  the  agreement,  but 
was  merely  a  requirement  that  the  agreement  should  procede  the 
construction.     Matter  of  Atlantic  Ave.  El.  R.  Co.,  136  N.  Y.  292. 


NOTES 


(1)  Consent  of  Abutting  Owners  to  Construction  of  Road.  —  Where 
the  constitution  or  the  statutes  of  a  state,  or  the  charter  granting  a 
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ft'onchise,  reqnires  that  the  cousent  of  property  owners  to  the  con- 
struction of  a  contemplated  road  shall  be  secured  as  a  condition 
precedent  to  the  vesting  of  the  franchise,  snch  consent  is  indispensa- 
ble to  invest  the  company  with  legal  rights  under  its  charter.  But 
where  such  consent  is  required  it  is  not  essential  that  it  be  obtained 
before  the  commissioners  appointed  pursuant  to  law  for  that  pur- 
pose determine  the  route.  In  re  Suburban  Rapid  Transit  Co.,  38 
Hun  (N.  Y.)  553. 

Under  the  Rapid  Transit  Act  of  the  State  of  New  York,  passed 
June  18,  1875,  where  the  consent  of  abutting  property  owners  can- 
not be  secured  by  the  company,  the  latter  may  appeal  to  the  gen- 
eral term  of  the  supreme  court  for  the  appointment  of  commis- 
sioners to  lay  out  and  determine  the  route  of  the  road,  and  to  assess 
damages  to  abutting  owners  resulting  from  its  construction.  Un- 
der this  act  the  court  can  acquire  jurisdiction  to  appoint  such 
commissioners  only  upon  the  refusal  of  the  abutting  owners  to 
consent  to  the  construction  of  the  road.  Before  such  application 
can  be  made  to  the  courts,  the  facts  required  by  the  statute  must 
be  set  before  them  in  order  that  they  mav  be  aole  to  intelligently 
determine  the  merits  of  the  proposed  railway.  Where,  therefore, 
the  plans  for  the  construction  of  the  road  are  fatally  defective, 
that  is  to  say,  are  not  legally  plans,  the  court  must  refuse  the  ap- 
plication for  the  appointment  of  commissioners.  In  re  New  York 
Cable  Railway  Co.,  45  Hun  (N.  Y.)  153. 

Under  this  act  notice  of  the  application  to  the  court  for  the 
appointment  of  commissioners  need  not  be  given  to  the  owners  of 
property.  In  re  New  York  EL  R.  Co.,  70  N.  Y.  327,  affirming 
3  Hun  241. 

But  the  Rapid  Transit  Act  of  1891,  c.  4,  §  5,  which  relates  solely  to  cities 
with  more  than  one  million  inhabitants,  requires  two  weeks'  notice  of  such 
application  by  publication  in  the  local  daily  papers. 

Where  a  company  has  not  obtained  the  consent  of  the  property 
owners,  or  of  the  local  authorities,  nor  the  determination  of  the 
commissioners  appointed  by  the  supreme  court,  that  the  railroad 
ought  to  be  constructed  as  required  by  the  Rapid  Transit  Act  (Laws 
1875,  c.  606),  it  has  no  ri^ht  to  construct  its  road  upon  the  streets, 
and  is  not  entitled  to  an  mjunction  against  the  construction  of  an- 
other railroad  thereon.    New  York  Cable  Ry.  Co.  v.  Forty-second 


St.,  M.  &  St.  N.  Ave.  Ry.  Co.,  13  Daly  (N.  Y.)  118. 


•J 
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HuNTEB  (Catherine  S.)' 

V, 

Manhattan  Eailway  Co.  et  aL 

(141  If.  Y,  281.) 

Elevated  Railway— Rights  of  Abutters  [(1)  p.  378]— Action  to  Recover 
Damages  [(2)  p.  371]— Right  of  Trial  by  Jury. — In  an  action  by  an  abutting 
property  owner  who  sues  in  equity  to  restrain  by  injunction  the  continu- 
ance of  an  elevated  railroad,  and  for  an  award  of  damages  for  past  injuries 
which  may  be  shown  to  have  been  inflicted  by  the  mainteuunce  of  such 
road,  the  court  may  proceed  to  assess  the  damages  sustained  in  its  own 
discretion,  there  being  no  absolute  right  in  the  parties  to  have  them  deter- 
mined by  a  jury.     {Page  367.) 

Trial  by  Court— Findings  [(3)  p.  375]— Exception  to.— Where  the  trial  judge 
made  the  finding  of  fact  tJiat  before  the  action  was  begun  all  of  tlie  plain- 
tiff's former  cotenants  duly  assigned  all  their  right  of  action  against  the 
defendant  in  the  premises  to  the  plaintiff,  an  exception  to  such  "(inding 
of  fact  and  separately  to  so  much  thereof  as  finds  that  the  plaintiff  ever 
took  from  her  cotenants  an  assignment  for  valuable  consideration  of  any 
right  of  action  as  therein  stated,"  is  too  general  to  raise  the  point  on  appt  xl 
that  assignments  to  the  plaintiff  were  not  given  by  certain  of  the  former 
cotenants.     (Page  368.) 

Action  for  Damages  by  Abutting  Cote n ant.— Where,  at  the  time  plain- 
tiff brought  her  action,  she  represented  in  her  person  every  interest  in  the 
property,  the  right  of  the  court  to  assess  the  damages  down  to  the  time 
of  the  trial  which  had  been  suffered  in  the  use  of  the  premises  by  the  con- 
struction and  operation  of  an  elevated  railway  line  is  not  abridged  by  the 
fact  that  the  plaintiff  was  originally,  and  during  a  part  of  the  time  for 
which  damages  might  be  recovered,  only  a  cotenant  of  the  property,  she  hav- 
ing become  sole  owner  before  the  commencement  of  the  action.   (Page  369.) 

Same— Competency  of  Expert  Testimony  as  to  Influence  of  Road  upon 
Values  [(4)  p.  377]. — In  an  action  by  an  abutting  property  owner  for  dam- 
ages sustained  by  the  construction  and  operation  of  an  elevated  street  rail- 
way, an  expert  in  real  estate  values  may  testify  whether  in  his  opinion  the 
existence  of  such  railroad,  and  the  running  of  trains  as  described  in  the 
testimony,  would  affect  the  value  of  the  abutting  property  ;  and  farther, 
whether  there  was  anything  in  the  condition  of  other  certain  streets  in  the 
neighborhood  which  should  create  an  upward  rise  in  values  of  the  re^d 
property  greater  than  would  have  existed  in  the  street  through  which  the 
railroad  ran  had  there  been  no  such  road  there.    (Page  369.) 

Appeal  from  superior  court  of  New  York  city,  general  term. 
Affirmed, 

Aleocander  8.  Zyman,  for  appellants. 
Henry  li.  Beekman,  for  respondent. 
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Gray,  J. — This  is  one  of  the  many  actions  brought  by  prop- 
erty owners  along  the  line  of  the  elevated  railroads  in  the 
city  of  New  York  to  obtain  equitable  relief  by  way  of  injunc- 
tion restraining  their  continuance,  and  an  award  of  the 
damages  sustained  by  their  construction  and  operation. 

The  plaintiffs  property  is  situated  upon  Pearl  and  Water 
streets,  having  a  frontage  upon  each  street.      The  defendant's 
road  is  upon  Pearl  street.     The  plaintiff,  prior  to 
March,  1887,  was  seised  of  a  one  undivided  third 
part  of  the  premises,  being  tenant  in  common  with  a  brother, 
two  sisters,  and  the  children  of  a  deceased  sister.     Upon  the 
day  mentioned  she  acquired,  by  purchase  at  public  sale,  the  in- 
terest  of  her  cotenants.     Having  thus  become  the  sole  owner  of 
the  premises,  she  instituted  this  action  in  1889.     She  claimed 
in  her  complaint  for  the   damages  sustained  for  a  period  of 
time  prior  to  March,  1887,  as  well  as  since,  alleging  the  exe- 
cution of  assignments  to  her  b}'  the  other  owners  of  the  prem- 
ises of  their  rights  of  actions  and  demands  for  damages.   When 
the  trial  came  on,  the   defendants  moved  that  the  action  be 
severed,  and  that  the  claims  for   rental  damages  acquired  by 
assignment  be  sent  to  a  jury  for  trial.     The  motion  was  de- 
nied, and  it  is  urged  that  the  denial  was  error. 

As  the  action  was  one  in  equity,  where  the  main  relief 
sought  was  an  injunction  against  the  continuance  by  the  de- 
fendants of  acts  m  violation  of  the  plaintiff's  property  rights, 
an  award  of  damages  for  what  past  injuries  might  be  shown 
to  have  been  inflicted  would  follow  as  incidental  to  the  main 
relief.  In  such  an  action  it  is  the  settled  rule  that,  if  the 
court  decides  that  the  claim  for  the  equitable  relief  is  well 
founded,  it  may  proceed  to  assess  the  damages  sustained,  in 
its  own  discretion,  and  that  no  absolute  rights  exist  to  have 
them  determined  by  a  jury.  Lynch  v.  Bailroad  Co.,  129  N. 
Y.  274,  50  Am.  &  Eng.  E.  Cas.  308. 

When  the  plaintiff  brought  her  action  she  represented  in 
her  person  every  interest  in   the  property,  and  if  she  were 
found,  and  should  be  adjudged,  to  be  entitled  to 
the  equitable  relief  she  demanded,  in  the  exercise  porchiwinlc* 
of  the  jurisdiction  which  it  had  acquired  over  the  bit  cotenant'i 
action,  the  court  would  have  the  right  to  assess  '»ter«gt  to 
the  damages,  down  to  the  time  of  trial,  which  had  "oa^or  dam- 
been  suffered  in  the  use  of  the  premises.     If  they,  ^ww  mecroiBg 
as  matter  of  fact  and  of  law,  then  belonged  to  the  heton  pnr- 
plaintiff,  of  what  consequence  is  it  that  they  were  •''•■•• 
not,  during  all  the  time  for  which  they  were  awarded,  hers  to 
recover?     The  plaintiff  was,  for  all  the  time  for  which  a  re- 
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covery  of  damages  was  permissible,  an  owner  of  tLe  premises, 
with  property  rights  for  which  she  could  demand  protection 
and  compensation.  She  became  sole  owner  before  the  com- 
mencement of  the  action,  possessing,  as  such,  the  right,  solely, 
to  demand  the  equitable  interference  of  the  court  to  protect 
the  rights  appurtenant  to  that  property.  In  addition,  she, 
through  assignments  of  all  demands,  was  legally  entitled  to 
recover  and  receive  whatever  damages  should  be  ascertained 
to  have  been  sustained  in  the  diminished  enjoyment  of  the 
property  as  a  whole. 

There  was  no  just  reason  for  a  severance  of  the  claim,  and 
for  sending  so  much  of  it  as  was  held  under  assignment  to  a 
jury  trial.  Such  a  course  would  have  been  opposed  to  the 
principle  upon  which  a  court  of  equity  proceeds  in  the  dispo- 
sition of  a  cause  before  it.  In  the  Shepard  Case,  117  N.  Y. 
442,  the  widow  of  a  deceased  tenant  in  common  joined  with 
the  surviving  tenants  in  common  as  plaintiffs  in  a  similar 
action.  She  was  joined  in  her  capacity  as  administratrix, 
claiming  the  past  damages  to  the  estate  of  her  intestate,  as 
well  as  in  her  individual  right  as  widow  and  claimant  in 
dower.  On  demurrer  to  the  complaint  it  was  insisted  that 
she  should  not  have  been  joined  in  her  capacity  as  adminis- 
tratrix, as  her  cause  of  action,  as  such,  was  to  recover  the 
temporary  damages  which  her  intestate  had  sustained  in  his 
lifetime,  and  she  had  none  arising  out  of  the  continuance  of 
the  road ;  but  we  held  that  though,  as  administratrix,  she 
might  have  maintained  a  separate  action  at  law,  there  was  no 
objection  to  her  presence  in  the  action ;  that  the  object  of  the 
code  and  the  aim  of  equity  were  to  avoid  a  multiplicity  of 
actions,  and  to  effect  a  complete  determination  of  all  matters 
which  may  come  into  controversy  between  the  same  parties 
by  one  action  ;  and  that  there  was  no  reason  why  separate 
actions  should  be  brought  by  those  upon  whom  had  devolved, 
and  who,  in  their  combined  personalties,  represented,  the 
property  interests  of  the  intestate  owner.  Without  greater 
elaboration  of  this  point,  I  think  the  application  of  the  princi- 
ple of  that  decision  is  decisive  of  the  contention. 

The  appellants  further  contend  that  the  plaintiff  was  al- 
lowed to  recover  for  damages  suffered  by  other  persons,  not 
parties  to  the  action,  and  not  secured  to  the  plaintiff  by  as- 
signment. They  say  that  the  evidence  was  wanting  of  the 
assignments  by  certain  of  the  former  tenants  in  common. 
They  are  not  in  a  position,  however,  to  raise  this  point.  The 
trial  judge  made  the  following  finding  of  fact :  "  That,  prior 
to  the  commencement  of  this  action,  all  the  parties  who  were 
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cotenants  with  the  plaintiff  of  the  said  premises  prior  to  the 
29th  day  of  March,  1889,  and  had  been  such  cotenants  for 
more  than  six  years  prior  to  the  day  last  mentioned,  duly  as- 
signed and  set  over  for  a  valuable  consideration,  to  this 
plaintiff,  all  their  right  or  rights  of  action  against  the  defend- 
ants for  or  by  reason  of  the  diminution  in  value  of  the  said 
premises,  or  the  rental  value  thereof,  by  reason  of  the  main- 
tenauce  or  construction  by  defendants  of  an  elevated  railroad 
past  the  said  premises." 

To  this  finding  the  defendants  excepted  as  follows,  viz.: 
"  To  the  third  finding  of  fact,  and  separately  to  so  much 
thereof  as  finds  that  the  plaintiff  ever  took  from  her  cotenants 
an  assignment  for  valuable  consideration  of  any  rights  of 
action  as  therein  stated."  The  exception  is  too  general  to  be 
available  in  the  present  manner. 

The  finding  is  very  comprehensive  as  to  facts  and  their 
legal  effect,  and  the  exception  fails  even  to  suggest  the  defect 
in  proof  now  relied  upon.  If  it  was  intended  to  raise  the 
point  that  there  were  lacking  in  the  case  some  assignments  of 
their  rights  by  the  former  part  owners,  the  exception  should 
have  specifically  so  stated,  in  order  that,  attention  being 
called  to  the  fact,  an  opportunity  might  be  afforded  either  to 
supply  an  inadvertent  omission,  or  to  remit  so  much  of  the 
award  as  the  plaintiff  lacked  evidence  of  title  to  through  as- 
signment. The  defendants  might  have  raised  the  point  by  a 
request  to  find  that  the  rights  of  action  were  not  all  assigned 
to  the  plaintiff;  but,  though  they  presented  very  numerous 
requests,  there  was  no  suggestion  on  this  head.  Nor  are  ap- 
pellants aided  upon  this  point  by  the  exception  to  the  conclu- 
sion of  law  "  that  the  plaintiff  was  entitled  to  judgment  for 
the  sum  of  $12,250,  the  amount  of  damages  recoverable  up  to 
the  time  of  trial  by  reason  of  the  wrongful  acts  of  the  de- 
fendants," etc.  The  exception  only  raised  the  question 
whether  such  a  legal  conclusion  directing  judgment  for  the 

Elaiutiff  followed  upon  the  facts  found.  The  exception  should 
ave  specifically  stated  the  ground  of  error  now  presented,  for 
reasons  previously  stated,  and,  not  having  been  specific,  it 
cannot  now  be  resorted  to  to  reverse  this  judgment. 

Exceptions  were  taken  to  the  admission  of  evidence.     Wit- 
nesses were  examined  for  the  plaintiff,  and  shown  EvidAneeof 
to  be  expert  in  matters  of  real  estate.     One  was  exp^ruwto 
asked  the    question:     *'In    your  judgment,   was  iJf^'JJ^^. 
there  anything  in   the   condition  of  Beaver   and  nuMiioM 
Water  streets  which   should  induce  the  upward  nauiTAioet. 
rise  in  values,  greater  than  would  have  existed  in  Pearl  street 

1  (N.  8.)  A.  &  E.  R.  Cas.— 24 
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had  there  been  no  elevated  railroad  ?  "  Another  witness  was 
asked :  "  Would  the  existence  of  such  a  structure,  and  the 
running  of  trains  as  described,  affect  the  rental  value  of  the 
property  in  front  of  which  it  was  constructed  ?  "  The  witness 
being  allowed  to  answer  that  "it  would  affect  the  rental 
value,"  he  was  then  asked  :  "  Would  it  affect  it  favorably  or 
unfavorably,  in  your  judgment  ?  "  The  grounds  of  defendants' 
objections  were  that  those  questions  called  for  the  opinion  of 
the  witness  on  the  point  which  the  court  was  to  pass  upon. 

We  think  there  was  no  error  committed  in  overruling  the 
objections.  Within  our  decisions,  in  the  course  of  this  ele- 
vated railroad  litigation,  evidence  is  admissible  to  show  the 
general  effects  caused  by  the  maintenance  and  operation  of 
the  elevated  roads  upon  abuttiug  and  neighboring  properties. 
It  is  inadmissible  to  show  what  is  the  particular  damage 
caused  to  the  plaintifl^'s  premises  by  the  presence  of  the  road, 
or  to  show  what  they  would  be  worth,  or  what  their  rental 
value  would  be,  without  the  road.  Questions  of  this  latter 
class  have  been  held  to  be  an  invasion  of  the  province  of  the 
court  or  the  jury ;  and  the  rule,  as  it  is  now  laid  down,  rigidly 
excludes  questions  calling  for  the  judgment  of  the  witness 
upon  the  question  which  is  to  be  submitted  and  decided.  But 
questions  of  the  former  class  are  permitted,  for  the  reason 
ttiat  the  general  effects  upon  other  properties,  and  the  exist- 
ence and  nature  of  a  general  injury,  being  shown  to  the 
court  or  to  the  jury,  they  will  be  better  enabled  to  infer  the 
amount  of  the  damage  suffered  in  the  particular  case  before 
them. 

The  question  for  the  tribunal  in  each  case  is  whether,  by 
the  construction  and  operation  of  the  elevated  railroad,  there 
has  been  an  intrusion  upon  the  complainant's  property  rights 
to  his  actual  prejudice  and  damage ;  and  the  deter- 
dlmasefl!^  mination  cf  the  question  is  to  be  made,  not  merely 
by  what  may  be  shown  with  respect  to  the  fee  and 
rental  values  before  and  since  the  railroad  came  into  the 
street,  but  upon  a  view  of  its  general  effects  upon  other  abut- 
ting premises  and  upon  the  neighborhood.  If  it  shall  appear 
that  the  presence  and  operation  of  the  elevated  railroad  have 
been  prejudicial  to,  and  have  damaged,  abutting  properties, 
the  part  of  the  general  loss  which  is  the  complainant's  is  to 
be  estimated  by  the  court  or  by  the  jury,  with  such  material 
in  facts  as  they  have,  and  with  such  aid  as  the  general  view 
of  the  effect  upon  other  properties  similarly  situated,  or  fur- 
nishing a  basis  for  comparison  and  for  judgment,  can  furnish. 

Exceptions  were  taken  by  the  defendants  to  the  admission 
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of  certain  evidence  upon  the  cross-examination  of  a  witness 
called  by  them  to  testify  in  their  behalf  as  to  values  and 
effects.  We  think  the  character  of  the  evidence  given  upon 
his  direct  examination  warranted  the  questions  addressed  to 
him  upon  his  cross-examination,  and  it  is  unnecessary  to 
dwell  upon  the  exceptions. 

We  find  no  errors  committed  upon  the  trial  which  call  for 
a  reversal  of  the  judgment,  and  the  judgment  appealed  from 
sLonM  be  affirmed,  with  costs.     All  concur. 

Judgment  affirmed. 


ABSTRACTS  OF  RECENT  DECISIONS. 

(2)  Actions  by  Abutting  Owners  for  Danriages  from  Construction  and 
Operation  of  Road  [(2)  p.  HSOj—BigJit  of  Plaintiff  to  have  Lssua^ 
Framed  on  Question  of  Damages — Code  Civ.  Proc,  §  970,  as 
amended  by  Laws  1891,  ch.  208,  which  provides  that,  wliore  party 
is  entitled  by  the  constitution  or  by  an  express  provision  of  liiw  to 
a  trial  by  jury  where  one  or  more  questions  arise  on  the  pleadings 
as  to  the  value  of  property  or  as  to  the  damages  which  a  party 
might  be  entitled  to  recover,  either  party  may  apy)ly  for  an  order 
directing  such  questions  to  be  stated  for  trial  accordingly,  and 
which  requires  the  court  on  such  an  application  to  cause  such 
issues  or  questions  to  be  so  stated,  does  not  authorize  a  plaintiff  in 
an  action  to  restrain  the  operation  of  an  elevated  railroad  and  for 
damages  to  an  order  as  a  matter  of  right  directing  the  framing  of 
issues  iv&  to  past  or  rental  damages  for  trial  by  a  jury,  but  the 
granting  of  the  application  is  discretionary.  Shepard  v.  Manhattan 
E.  Co.,  131  N.  Y.  215. 

SsLme— Right  of  Owner,  Suffering  no  Injury  from  Structure^  to 
Procure  its  RemovaL — The  erection  of  a  pillar  or  other  obstruction 
in  front  of  premises  which  does  not  substantially  and  appreciably 
interfere  witli  the  owner's  right  to  light,  air,  and  access  to  his 
premises  furnishes  no  ground  for  equitable  interference.  Adler  v. 
Metropolitan  El,  R.  Co.,  138  N.  Y.  173. 

Same—Right  of  Abutting  Owfier,  having  no  Interest  in  Street,  to 
Procure  Removal  of  Structure. — Although  an  elevated  railroad 
company  occupies  a  portion  of  a  public  street,  an  abutting  owner 
having  no  interest  in  the  soil  occupied  by  its  structure,  who  fails  to 
show  any  substtvntial  injury  by  reason  of  the  obstruction  or  en- 
croachment, cannot  evoke  the  equitable  powers  of  the  court  to  pro- 
cure its  removal.     Adler  v.  Metropolitan  El.  K.  Co.,  138  N.  Y.  173. 

SsLvne— Right  of  Grantee  of  Land  Subject  to  Outstanding  Lease  to 
Recover  Damages  for  the  Unexpired  Terin. — Taking  a  deed  of 
property  claimed  to  have  been  damaged  by  the  construction  and 
operation  of  an  elevated  railroad,  subject  to  an  outstanding  lease 
having  a  fixed  period  to  run,  will  not  preclude  the  grantee  named 
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in  the  deed  from  recovering  past  damagee  for  that  period,  Bischoff 
V.  New  York  El.  R.  Co.,  138  N.  Y.  257,  following  Kernochan 
V.  New  York  El.  B.  Co.,  128  N.  Y.  559,  50  Am.  &  Eng.  R.  Cas.  317. 

Same — Compulsory  Reference  to  Take  Testimony  as  to  Value  of 
Easements  and  Property  and  Rental  Loss,  —  Code  Civ.  Proc.  § 
1015,  which  authorizes  references  upon  incidental  questions  in  a 
case  not  to  take  testimony  merely,  but  to  take  an  account  and 
report  to  the  court  thereon  with  or  without  the  testimony,  and 
which  also  authorizes  references  in  equity  to  determine  and  report 
upon  a  question  of  fact  arising  at  any  stage  of  the  action  except 
upon  the  pleadings,  does  not  confer  any  power  in  an  action  to  en- 
join the  maintenance  and  operation  of  an  elevated  road  in  front  of 
plaintiff^s  premises  and  for  damages  to  direct  a  compulsory  refer- 
ence to  take  testimony  as  to  the  value  of  easements  and  property 
taken  or  interfered  with  and  as  to  the  rental  loss,  and  to  report  the 
same,  and  directing  the  referee  as  to  the  value  of  the  fee  to  esti- 
mate only  on  the  impairment  of  light,  air,  and  access.  Doyle  v. 
Metropolittm  El.  R.  Co.,  136  N.  Y.  505. 

SsLme—Same. — Code  Civ.  Proc.  §  1013,  which  provides  for  com- 
pulsory references  where  the  trial  will  require  an  examination  of  a 
long  account  on  either  side  and  will  not  require  the  decision  of 
difficult  questions  of  law,  does  not  authorize  a  compulsory  reference 
to  take  testimony  as  to  the  value  of  easements  and  property  taken, 
appropriated,  and  interfered  with  by  an  elevated  railway  company, 
and  a^s  to  the  rental  loss  thereby  sustained,  and  to  estimate  the 
damage  to  the  fee  by  the  impairment  of  light,  access,  and  air. 
Doyle  V,  Metropolitan  R,  Co.,  136  N.  Y.  505. 

Elements  of  Damage  [(2)  p.  880].— In  computing  the  damages  to  be 
awarded  an  abutting  owner  by  an  elevated  railroad  company  to 
enable  it  to  acquire  the  right  to  the  use  of  the  street,  not  alone  is 
the  structure  to  be  considered,  but  compensation  must  be  made  for 
injuries  incident  to  the  operation  of  its  trains.  Sperb  v.  Metro- 
politan El.  R.  Co.,  137  N.  Y.  155,  distinguishing  Pobes  v.  Rome, 
W.  &  0.  R.  Co.,  121  N.  Y.  505,  43  Am.  &  Eng.  R.  Cas.  137. 

SsLme— Property  on  More  than  07ie  Street  as  Single  Structure. — 
A  building  which  fronts  on  the  line  of  a  street  occupied  by  an  ele- 
vated railroad  and  also  on  other  streets  is  properly  treated  as  a 
single  structure  in  estimating  the  damages  occasioned  to  it  bv  the 
construction  and  operation  of  the  road.  Bischoff  r.  New  York  EL 
R.  Co.,  138  N.  Y.  257. 

SsLme—Re7it  Reduced  by  Agreement  as  an  Element  of  Damage. — 
The  cancellation  of  a  lease  in  good  faith  and  the  granting  of  a 
new  lease  for  a  less  amount  because  of  the  inability  of  the  assignee 
of  the  original  lease  to  pay  will  not  preclude  the  owner  of  the 
leased  property  from  having  the  reduced  rent  considered  in  ascer- 
taining the  value  of  the  premises  as  against  an  elevated  railroad 
company  which  maintains  and  operates  its  road  in  the  street  in  front 
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thereof  without  right    Bischoff  v.  New  York  El.  E.  Co.,  138  N.  Y. 
257. 

Same — Efect  of  Occupation  of  Premises  by  Owner, — In  an  action 
against  an  elevated  railroad  company  to  recover  damages  caused  by 
the  erection  and  maintenance  of  its  road  in  front  of  plaintiffs 
premises,  there  is  no  error  in  refusing  a  finding  submitted  by  the 
company  that  during  the  period  for  which  damages  were  claimed  the 
plaintiff  occupied  and  used  the  premises  in  his  own  business,  since, 
although  he  sustained  no  damages  in  his  business,  the  damages 
were  measurable,  at  plaintiff's  election,  by  the  diminution  of  either 
the  rental  or  usable  value,  and  he  having  elected  to  rely  on  the  loss 
of  rental  value,  the  finding  was  immaterial.  Woolsey  v.  New  York 
El.  R.  Co.,  134  N.  Y.  323. 

Proof  of  Damage — Erroneous  Admission  of  Evidence  of  Noise  atid 
Vibration — Nonco7isideratio7i  of  Evidence  in  Awarding  Compen- 
sation.— Although  in  an  action  by  an  abutting  owner  to  restrain  the 
operation  and  maintenance  of  an  elevated  railroad,  and  for  dam- 
ages to  the  fee,  there  is  technical  error  in  receiving  evidence  of 
noise  and  vibration  by  the  operation  of  the  road,  yet,  if  it  is  appar- 
ent that  the  compensation  awarded  did  not  include  anything  for 
that  cause,  the  error  is  harmless.  Sixth  Ave.  R.  Co.  v.  Metropolitan 
El.  R  Co.,  138  N.  Y.  548. 

Ssime—Ad7nissibiUli/  of  Evidence  by  Abutting  Ow7ier  as  to  Amount 
he  would  Sell  for  and  Reserve  his  Rights  against  Company. — Where 
plaintiff  has  testified  as  to  his  opinion  of  the  highest  value  of  his  prop- 
erty which  he  claims  to  have  been  damaged  by  the  maintenance  and 
operation  of  an  elevated  railroad,  it  is  error  to  permit  him  to  an- 
swer a  question  propounded  by  his  counsel  as  to  what  he  would  be 
willing  to  sell  the  property  for  and  retain  his  right  of  action  against 
the  company  for  his  damage.  Bookman  v.  New  York  El.  l£  Co., 
137  N.  Y.  302. 

SsLvne— Deficiency  of  Proof  of  Future  Damages. — In  the  absence 
of  proof  of  injury  to  property  in  the  past  by  the  operation  of  an 
elevated  road,  an  award  of  damages  to  the  fee  value  based  on  sup- 
posed future  damages  which  may  result  from  the  maintenance  and 
operation  of  the  road,  "  over  and  above  all  benefits  peculiar  to  said 
premises,"  is  erroneous  where  it  appears  that  since  the  construction 
of  the  road  the  fee  value  and  the  rentals  have  steadily  increased. 
Sutro  V.  Manhattan  R.  Co.,  137  N.  Y.  592. 

S^me^ Proof  of  Loss  of  Rental  Value. — Testimony  as  to  the 
actual  rents  earned  by  property  claimed  to  have  been  damaged  by 
the  maintenance  and  operation  of  an  elevated  road  is  desirable, 
yet  other  proof  equally  convincing  and  satisfactory  is  sufficient; 
and  where  the  failure  to  show  the  actual  rents  of  certain  periods  is 
fully  explained  and  expert  testimony  is  furnished  covering  the  time 
involved  in  the  controversy,  the  same  end  is  accomplished.  Cook 
V.  New  York  El.  R.  Co.,  144  N.  Y.  115. 

Measure  of  Damages  [(3)  p.  63]. — A  property  owner  is  not  entitled  to 
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recover  any  sum  as  damages  to  the  use  of  his  premises  because  of  the 
operation  and  maintenance  of  an  elevated  street  raih*oad  in  front 
thereof  greater  than  the  net  amount  of  the  consequential  injury 
thereto  after  setting  off  the  value  of  the  special  benefits  accruing 
to  the  property  against  any  injufy  and  inconvenience  therefrom. 
Sperb  V.  Metropolitan  El.  R.  Co.,  137  N.  Y.  596. 

S^m^— Consideration  of  Benefits, — General  benefits,  as  well  as 
those  peculiar  to  the  property,  are  to  be  considered  in  estimating 
the  compensation  to  be  awarded  an  abutting  owner,  and  the  amount 
lie  is  entitled  to  recover  will  be  the  damages  he  has  sustained  over 
and  above  such  benefits.  Sutro  v.  Manhattan  R.  Co.,  137  N.  Y.  592; 
Saxton  V.  New  York  R.  Co.,  139  N.  Y.  320. 

Resulting  Benefits  [(5)  p.  382] — Consideration  of  Special  arid  Oetieral 
Benefits. — In  awarding  damages  sustained  by  property  in  conse- 
quence of  the  maintenance  and  operation  of  an  elevated  railroad,  not 
only  benefits  peculiar  to  the  property  should  be  considered,  but 
general  benefits  which  the  property  may  have  shared  in  common 
with  other  property  should  likewise  be  taken  into  account.  Sutro 
V.  Manliatt-in  R.  Co.,  137  N.  Y.  592. 

SoLin^— Offsetting  Be?iefits  against  Consequential  Damages. — The 
benefits  resulting  to  real  estate  from  an  elevated  street  railroad 
and  peculiar  thereto  should  be  offset  against  any  consequential 
damages  accruing  to  the  property  from  the  maintenance  and  opera- 
tion of  the  road  in  front  thereof.  Sperb  v.  Metropolitan  El.  R, 
Co.,  137  N.  Y.  596,  citinq  Newman  v.  Elevated  R.  Co.,  118  N.  Y. 
618,  43  Am.  &  Eng.  R.  Cas.  412;  Bohm  v.  Same,  129  N.  Y.  576,  50 
Am.  &  Eng.  R.  Cas.  271. 

Same — Offsetting  Be7iefits  against  Consequential  Injuries, — In  es- 
timating the  damage  sustained  by  reason  of  the  maintenance  and 
operation  of  an  elevated  railroad  in  front  of  plaintiff's  property,  the 
special  benefits  resulting  from  the  existence  of  the  road  to  the  prem- 
ises in  suit  should  be  offset  against  any  consequential  damages  result- 
ing to  the  premises  from  the  appropriation  or  interference  with  the 
easements  appurtenant  thereto.  Livingston  v.  Metropolitan  El.  R. 
Co.,  138  N.Y.  76. 

Same — Judicial  Knowledge  as  to  Benefits  Conferred  by  Operation 
of  Elevated  Railroads, — The  nature  and  operation  of  elevated  rail- 
roads are  so  notorious  that  the  courts  may  assume  to  be  acquainted 
with  them;  and  from  the  numerous  cases  which  have  come  before 
them  they  may  take  judicial  knowledge  that  they  increase  the  traflfic 
in  the  wide  avenues  largely  devoted  to  business  purposes,  and  thus 
generally  promote  and  increase  the  business  there.  Bookman  v. 
New  York  El.  R.  Co.,  137  N.  Y.  302. 

Estimation  of  Damages.  —  The  principle  which  should  guide  an 
award  of  damages  to  be  paid  by  an  elevated  railroad  company 
to  obviate  an  injunction  restraining  it  from  maintaining  its  struc- 
ture and  operating  its  line  is  the  sjime  as  that  which  governs  pro- 
ceedings under  the  statute  to  condemn  land  for  railroad  use,  the 
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injunction  and  alternative  damages  being  deemed  a  substitute  for 
those  proceedings,  citing  American  Banknote  Co.  v.  New  York 
El.  R.  Co.,  129  N.  Y.  253,  50  Am.  &  Eng.  R.  Cas.  292;  Sperb  v. 
Metropolitan  El.  R.  Co.,  137  N.  Y.  155. 

Same — Adoptioii  of  Erronemis  Rule  by  Referee, — Where,  in  es- 
timating the  damage  sustained  by  a  property  owner  because  of 
the  maintenance  and  operation  of  an  elevated  railroad  in  front  of 
his  premises,  the  referee  adopts  a  rule  of  law  which  excludes  from 
his  consideration  the  existence  of  benefits  to  the  premises  by  the 
presence  of  the  road  as  a  factor  in  arriving  at  the  real  damage,  it  is 
not  an  answer  to  the  demand  for  a  reversal  of  the  judgment  to  show 
that  the  evidence  was  so  conflicting  that  the  referee  would  have 
been  justified  in  finding  as  a  fact  that  there  were  no  benefits.  Liv- 
ingston V.  Metropolitan  El.  R.  Co.,  138  N.  Y.  76. 

(3)  Findings — Necessity  of  Finding  Evidentiary  Facts,— In  de- 
termining damages  to  property  by  reason  of  the  maintenance  and 
construction  of  an  elevated  railroad,  the  court  or  referee  is  not 
required  to  make  a  finding  of  evidentiary  facts.  Steubing  v.  New 
York  El.  R.  Co.,  138  N.  Y.  658. 

Same — Refusal  to  Find  as  to  Evidentiary  Facts. — In  an  action 
by  the  owner  of  premises  situated  on  a  corner  and  fronting  on  an 
avenue  and  on  a  street  to  restrain  the  operation  of  an  elevated 
railroad  passing  his  premises  on  the  avenue  and  to  recover  past 
damages,  it  appeared  that  the  upper  stories  were  occupied  as  flats, 
and  the  ground  floor,  together  with  the  basement,  as  a  grocery  and 
liquor  store,  and  the  railway  company  requested  a  finding  that  the 
proximity  of  the  station  on  the  corner  benefited  the  business  air- 
ried  on  in  the  store  and  was  a  convenience  to  those  occupying  the 
flats  and  increased  the  rental  value  of  the  premises.  Held,  that 
in  the  absence  of  any  showing  that  the  court  did  not  take  into 
consideration  both  the  advantages  and  the  disadvantages  to  the 
property  because  of  the  road  the  refusal  to  make  the  finding  upon 
the  ground  that  the  request  related  to  evidentiary  facts  was  proper. 
Adler  v.  Metropolitan  El.  R.  Co.,  138  N.  Y.  173.  Disfinynifihing 
Bohm  V,  Met.  El.  R.  Co.,  129  N.  Y.  576,  50  Am.  &  Eng.  R.  Cas. 
271. 

Same — Valne  of  Easements — Special  Benefits. — Where  a  referee 
in  estimating  damages  sustained  by  a  real  estate  owner  because  of 
tlie  maintenance  and  operation  of  an  elevated  raih-oad  in  front  of 
his  premises  refuses  to  hold  that  easements  in  and  of  themselves 
are  of  no  value,  and  also  refuses  to  hold  that  special  benefits  re- 
sulting to  the  premises  should  be  deducted  from  or  offset  agjiinst  the 
consequential  damages  thereto,  his  finding  as  to  the  amount  of 
permanent  Jepreciation  is  equivalent  to  a  finding  that  such  per- 
manent depreciation  was  exclusive  of  the  special  benefits.  Living- 
ston V,  Metropolitan  El.  R.  Co.,  138  N.  Y.  76. 

Same — Refusal  to  Fifid  that  Easements  have  Only  Nominal  Value 
— Finding  as  to  Benefits. — Where,  in  an  action  to  restrain  the  op- 
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eration  of  an  elevated  railroad  in  the  street  in  front  of  plaintiflPs 
premises  and  for  damages,  there  is  a  finding  supported  by  evidence 
substantially  to  the  effect  that  no  actual,  substantial,  or  peculiar 
benefits. have  accrued  to  plaintiff's  property  from  the  construction 
or  maintenance  of  the  road,  a  refusal  to  find  that  the  easements 
appurtenant  to  the  land  and  taken  for  railroad  purposes,  aside  from 
any  damage  to  the  land,  have  in  themselves  only  a  nominal  value, 
although  erroneous  in  the  abstract,  is  not  reversible  error.  Cook  v. 
New  York  El.  R.  Co.,  144  N.  Y.  115. 

Same — Right  of  Company  to  Findifig  as  to  Nature  of  Property 
Eights  J'aken  or  Interfered  with, — In  estimating  the  damage  to 
property  by  the  maintenance  and  operation  of  an  elevated  railroad 
on  an  avenue  in  which  the  abutting  owner  has  no  interest  in  fee, 
the  company  is  entitled  to  a  finding  that  the  only  property  rights 
in  the  avenue  appropriated  or  interfered^with  are  easements  of  light 
and  air,  and  of  access  ii^  and  over  the  avenue  in  front  of  and 
appurtenant  to  the  property.  Bookman  v.  New  York  El.  R.  Co., 
137  N.  Y.  302. 

Same — Right  of  Company  to  Finding  as  to  Nominal  Value  of  Ease- 
ments. — In  estimating  the  damages  to  property  by  an  elevated  rail- 
road, the  company  is  entitled  to  a  finding  that  easements  appur- 
tenant to  land  and  tiiken  or  interfered  with  by  the  road,  aside 
from  any  consequential  damages  to  the  premises  from  the  taking 
of  the  same,  have  in  themselves  only  a  nominal  value,  for  the  pur- 
pose of  enabling  it  to  offset  benefits  to  the  consequential  damages. 
Bookman  v.  New  York  El.  E.  Co.,  137  N.  Y.  302;  Steubing  v.  New 
York  El.  E.  Co.,  138  N.  Y.  658;  Sixth  Ave.  R.  R.  Co.  v.  Metro- 
poll  tan  El.  R.  Co.,  Id.  548;  Livingston  v.  Metropolitan  El.  R.  Co., 
Id.  76;  Saxton  v.  New  York  El.  R.  Co.,  139  N.  Y.  1. 

Same — Adoption  of  Erroneous  Jivle  as  to  Value  of  Easements  as 
Orotind  for  Reversal. — It  is  only  when  it  appears  that  the  court  in 
awarding  damages  was  guided  by  an  erroneous  rule  founded  upon  a 
refusal  to  find  that  easements  pertaining  to  land  taken  for  railroad 
use,  aside  from  any  damage  to  the  land,  have  in  themselves  only  a 
nominal  value  that  a  determination  of  the  court  will  be  reversed. 
Cook  V.  New  York  El.  R.  Co.,  144  N.  Y.  115,  citing  Sixth  Ave.  R 
Co.  V.  Metropolitan  El.  R.  Co.,  138  N.  Y.  548;  Bischoff  v.  Railroad 
Co.,  138  N.Y.  257. 

SsLme— Adoption  of  Correct  Rule — Effect  of  Refusal  to  Find  Nomi- 
nal Value  of  Easements. — The  determination  of  the  court  below 
will  not  be  reversed  where  it  appears  that  the  true  rule  for  the  as- 
certainment of  damages  was  in  reality  adopted,  although  abstract 
errors  were  committed  in  refusing  to  find  as  a  fact  that  the  value  of 
easements  taken  was  only  nominal  when  considered  alone,  and  that 
the  damages  to  be  reco.dred,  if  anv,  were  consequential  only.  Sixth 
Ave.  R.  Co.  V.  Metropolitan  El.  R.^Co.,  138  N.  Y.  548. 

SAme—^  Adoption  of  Correct  Rule — Failure  of  Re feree  to  Find  Cer- 
tain Facts. — Where  it  does  not  appear  that  the  court  adopted  an 
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incorrect  rule  in  awarding  damages,  nor  excluded  from  considera- 
tion any  benefits,  general  or  special,  and  awarded  nothing  but  con- 
sequential damages,  there  is  no  reversible  error  in  refusing  to  find 
that  the  easements  were  of  nominal  value  only,  separate  from  the 
abutting  property;  or  that  only  damages  to  the  extent  that  the  dis- 
advantages exceed  the  advantages  could  be  recovered;  or  that  in 
estimating  damages  benefits  caused  by  the  i-ailroad  to  nlain tiff's 
property,  and  not  shared  by  the  community  in  general,  should  be 
allowed ;  or  that  the  station  near  the  premises  was  daily  used  by 
great  numbers  of  persons,  some  of  whom  passed  in  front  of  the 
premises,  or  that  this  constituted  a  special  benefit  thereto.  Bisch- 
ofip  r.  New  York  El.  R.  Co.,  138  New  York  257, 

Same — Non-allowance  for  Value  of  Easements, — Where  no  allow- 
ance is  made  for  easenients  as  detached  property,  but  the  entire 
amount  allowed  for  fee  damages  is  given  as  for  consequential  dam- 
ages, the  fact  that  there  was  a  refusal  to  find  that  easements  appur- 
tenant to  the  land  taken  for  railroad  purposes  was  aside  from  any 
damage  to  the  land  from  the  taking,  and  m  this  at  only  a  nominal 
value,  does  not  constitute  a  reversible  error.  Steubing  v.  New 
York  El.  R.  Co.,  138  N.  Y.  658. 

Same — Refusal  to  Find  Special  Benefits — Proximity  of  Station. — 
Where  the  matter  to  be  determined  by  the  court  or  a  referee  is  the 
effect  of  the  construction  and  maintenance  of  an  elevated  railroad 
in  front  of  property  claimed  to  have  been  damaged,  it,  or  he,  is 
bound  to  take  into  consideration  the  proximity  of  the  station,  but 
the  refusal  to  find  that  an  effect  of  tne  proximity  of  the  station  is 
to  produce  a  special  benefit  to  the  premises  for  business  purposes 
does  not  constitute  reversible  error.  Steubing  v.  New  York  El.  R. 
Co.,  138  N.  Y.  658. 

Same — As  to  Benefits  Conferred  by  Operation  of  Road. — In  an  ac- 
tion to  enjoin  the  operation  of  an  elevated  railroad  and  to  recover 
damages  caused  by  its  construction,  where  it  appears  tliat  the  value 
of  the  premises  was  not  increased  by  the  construction  and  main- 
tenance of  the  road,  there  is  no  error  in  refusing  to  find  that  the 
presence  of  the  road  and  the  maintenance  of  its  station  brings  a 
large  number  of  persons  daily  into  the  immediate  neighborhood  of 
the  premises  in  suit  and  increases  the  traffic  in  and  upon  the  street 
at  that  point,  and  that  if  the  station  had  not  been  built  the  prem- 
ises would  not  have  been  of  their  presentValue.  Steubing  v.  New 
York  El.  R.  Co ,  138  N.  Y.  658. 

(4)  Expert  Evidence  as  to  Values  and  Damages  [(4)  p.  384] — Ad^nissi- 
hility  as  to  Values  before  and  after  Construction  of  Road. — In  an 
action  by  an  abutting  owner  to  restrain  the  maintenance  and  opera- 
tion of  his  elevated  railroad  in  front  of  his  property  and  for  aam- 
ages  to  the  fee,  expert  testimony  is  admissible  for  the  purpose  of 
showing  the  value  of  the  property  alleged  to  have  been  damaged, 
both  before  and  after  the  construction  of  the  road,  but  cannot  be 
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introduced  to  prove  its  probable  value  if  the  road  had  not  been  built. 
Sixth  Ave.  R.  Co.  v.  Metropolitan  El.  R.  Co.,  138  N.  Y.  548. 

Same — Competency  ofy  to  Establish  Value  of  Fee  and  Rental. — In 
actions  to  recover  damages  for  injuries  to  property  by  the  main- 
tenance and  operation  of  an  elevated  road  in  front  thereof,  it  is  com- 
petent to  establish  the  value  of  the  fee  and  rental  by  expert  testi- 
mony.    Cook  V.  New  York  El.  R.  Co.,  144  N.  Y.  115. 

Same — Admissibility  as  to  Difference  in  Values  Caused  by  Ele- 
vated  Road — Sufficiency  of  Objection. — An  objection  to  the  ad- 
mission of  opinion  evidence  as  to  the  diiference  in  the  value  of 
property  along  the  line  of  an  elevated  railroad  and  of  the  rental 
value  with  or  without  the  road,  upon  the  ground  that  it  is  incom- 
petent, irrelevant,  and  hypothetical,  and  that  the  difference  in  value 
is  not  the  measure  of  damages,  is  insufficient  to  raise  the  point  that 
the  opinion  of  the  witness  is  inadmissible.  Carter  r.  New  York  EL 
R.  Co.,  134  N.  Y.  168.  Follotoing  McGean  v,  Manhattan  R,  Co., 
117  N.  Y.  219;  Kernochan  v.  New  York  El.  R.  Co.,  128  N.  Y.  559, 
50  Am.  &  Eng.  R.  Cas.  317. 

SsLvne— Discretion  of  Court  in  Limiti7ig  Number  of  Expert  Wit- 
nesses as  to  Values, — The  numer  of  experts  who  may  be  called  as 
to  the  damage  sustained  by  the  construction  and  operation  of  an 
elevated  railroad  is  discretionary  with  the  trial  court  Sixth  Ave. 
R.  Co.  V.  Metropolitan  El.  R.  Co.,  138  N.  Y.  548. 


NOTES 

(1)  Rights  of  Abutters — doners. — An  abutting  lot  owner  on  a  city 
street,  although  his  title  extends  only  to  the  line  of  the  street  and 
he  has  no  interest  therein  save  as  an  abutter,  has  incorporeal  private 
rights  therein  which  are  incident  to  his  property,  and  which  may 
be  so  impaired  as  to  entitle  him  to  damages.  Such  rights  of  private 
property  are  within  the  provision  of  the  state  constitution  (Art.  1, 
§  6)  forbidding  the  taking  of  private  property  for  public  use  with- 
out just  compensation,  and  hence  it  is  no  justification  for  the  im- 
pairment thereof  that  the  act  complained  of  was  done  pursuant  to 
legislative  authority.  Abendroth  v.  Manhattan  Ry.  Co.  et  al.^  122 
N.  Y.  1,  46  Am.  &  Eng..R.  Cas.  128. 

This  action  was  brought  by  an  abutting  lot  owner  to  restrain  the  defend- 
ant, an  elevated  street  railway  company,  from  operating  its  road  in  the 
street  in  front  of  his  premises,  and  for  damages  sustain^  by  such  opera- 
tion. The  court  founa  that  the  railroad  structure  did  not  interfere  with 
the  flow  of  air  to  plaintiff's  building,  or  with  the  right  of  access  thereto  in 
any  substantial  degree;  but  that  the  structure  filled  a  large  portion  of  the 
street,  seriously  impairing  the  access  of  light  to  the  premises,  and  that  the 
smoke,  gas,  steam,  and  cinders  emitted  from  the  engines  entered  the  doors 
and  windows  of  plaintiff's  house,  and  caused  him  injury ;  that  by  reason  of 
such  fact  the  rental  value  of  the  premises  in  question  had  been  seriously 
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diminished,  the  property  permanently  damaged,  and  its  value  lessened. 
Held,  that  the  erection  and  operation  of  said  elevated  road  was  a  material 
impairment  of  plaintiff's  right  of  property,  for  which  he  was  entitled  to 
recover  compensation,  and  also  that  the  fact  that  the  road  was  constructed 
pursuant  to  legislative  authority  furnished  no  defense. 

Where  an  elevated  milroad  has  been  constructed  in  the  street  of 
a  city  without  having  acquired  the  easement  therein  of  an  abutting 
owner,  if  the  rental  value  of  the  latter's  property  is  diminished  by 
such  structure,  there  is  an  injury  to  the  inheritance,  and  although 
the  owner,  after  the  erection  of  the  road,  leased  his  property,  he  has 
the  exclusive  right  to  maintain  an  action  for  damages  sustained, 
that  is  to  say,  for  the  decrease  in  the  rental  value  caused  by  the 
construction  and  operation  of  the  road  during  the  time  the  premises 
are  in  the  actual  occupation  of  tenants  under  a  lease.  Kernochan 
et  al  V.  New  York  El.  R.  Co.  e(  al,  128  N.  Y.  559,  50  Am.  &  Eng. 
R.  Cas.  317,  Hine  v.  New  York  El.  R.  Co.,  128  N.  Y.  571. 

Damages  are  not  recoverable  against  an  elevated  railroad  company 
by  the  owner  of  a  rear  building  wholly  unconnected  with  the  main 
building  which  fronts  upon  the  street  along  which  the  road  runs, 
and  which  rear  building  has  its  entrance  and  receives  its  right  of 
way  from  another  street  not  occupied  by  the  tracks  of  the  railroad 
company.    Mooney  v.  New  York  El.  R.  Co.  et  al.,  9  N.  Y.  Supp.  522. 

(la)  Tena7it. — In  the  Kernochan  case,  snprayihe  court  laid  down 
an  additional  rule  as  follows:  ^'In  a  case  where  the  lease  was  made 
prior  to  the  construction  of  the  road  different  considerations  would 
apply.  Under  such  a  lease  the  lessee  is  the  party  who  would  be 
entitled  to  maintain  the  action,  for  the  same  reason  that  we  hold 
tliat  the  lessor  is  entitled  in  the  present  case,  viz.,  that  he  is  the  one 
who  suffers  the  injury/^ 

In  Mortimer  v.  Aletropolitan  El.  R.  Co.,  129  N.  Y.  31,  it  was  held 
thtit  a  tenant  under  a  lease  executed  after  the  construction  of  an 
elevated  railroad  cannot,  as  a  general  rule,  maintain  an  action  for 
injunction  and  damages  or  for  past  damages,  which  occurred  during 
the  life  of  the  lease;  but,  if  his  lease  provides  that  at  its  expn-ation 
the  lessor  might  purchase  the  improvements  made  by  the  tenant  or 
renew  the  lease,  the  latter  may,  after  entering  upon  a  new  term, 
piosecute  an  action  for  damages  and  equitable  relief,  as,  under  the 
circumstances  stated,  the  new  lease  is  a  continuation  of  the  old  one, 
and  the  title  of  the  lessee  runs  back  to  his  acquisition  of  the  prop- 
erty under  the  first  lease,  during  which  time  the  improvements  and 
the  railroad  were  constructed. 

In  an  action  by  an  abutting  property  owner  against  an  elevated 
street  railroad  company  which  constructed  and  maintained  its  road 
upon  the  street  without  having  secured  the  consent,  or  acquired 
the  property  rights,  of  abutters,  evidence  as  to  the  annoyances  suf- 
fered by  the  abutter  from  interference  with  his  privacy  in  the 
occupation  of  his  premises,  and  from  noise  occasioned  by  the  oper- 
ation of  the  railroad,  and  also  that  the  railroad  and  its  structure 
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intercepted  the  view  of  persons  passing  his  premises  on  the  other 
side  of  the  street,  is  competent  and  proper  to  be  considered  as 
bearing  on  the  rental  value  of  the  property,  but  not  competent  as 
bearing  upon  the  question  of  fee  damages.  Messenger  v.  Manhattan 
El.  Ry  Co.,  129  N.  Y.  502. 

No  Recovery,  in  Action  for  Damage  to  the  Fee,  for  Damages  to  Personal 
Property. — In  an  action  between  an  elevated  railway  company  and 
an  abutting  owner  relating  entirely  to  the  realty,  and  with  no 
reference  therein  to  any  question  of  personal  property,  no  damages 
can  be  recovered  for  injuries  to  personal  property  resulting  from 
the  operation  of  the  road.  American  Bank  Note  Co.  v.  Metro- 
politan El.  Ry.  Co.  et  al,  63  Hun  (N.  Y.)  506. 

This  case  was  an  action  against  the  Metropolitan  El.  R.  Go.  of  the  city  of 
New  York  and  ita  lessees  to  enjoin  them  from  the  further  operation  of  their 
road  unless  they  paid  for  easements  in  the  street  taken  by  them  to  the 
damage  of  the  owner  of  the  fee,  a  banknote  company,  the  plaintiff  in 
this  case.  It  appeared  that  the  latter  company  needed  for  its  business  good 
light  and  air  and  freedom  from  dust,  and  the  company  was  allowed,  by  the 
lower  court,  to  recover  for  damages  to  its  machinery,  plates,  paper,  and 
processes  arising  from  the  interference  with  the  light,  and  from  the  deposit 
of  cinders.  But  the  general  term  of  the  supreme  court  held  that,  in  an 
action  of  the  character  indicated,  no  damages  to  personal  property  could 
be  recovered. 

(2)  Action  by  Abutting  Property  Owner — Elements  of  Damage — Noise, 
Vibration. — The  annoyance  to  the  occupants  of  premises  abutting 
on  an  elevated  railroad  caused  by  loud  and  disagreeable  noises 
resulting  from  the  operation  of  the  road,  and  which  prevent  such 
occupants  from  sleeping,  is  an  element  of  damage  for  which  com- 
pensation is  to  be  made  to  the  abutting  owner.  Cohen  v,  Cleveland, 
43  Ohio  St.  191,  9  Am.  &  Eng.  R,  Cas.  405,  Baltimore  &  P.  R.  R. 
Co.  V.  Fifth  Baptist  Church,  108  TJ.  S.  317, 11  Am.  &  Eng.  R.  Cas. 
15,  Abendroth  v.  Manhattan  Railway  Co.,  122  N.  Y.  1,  46  Am.  & 
Eng.  R.  Cas.  128;  Brand  v.  H.  C.  R.  Co.,  L.  R.  2  Q.  B.  223;  Cogs- 
well  V.  New  York,  N.  H.  &  H.  R.  Co.,  103  N.  Y.  10,  27  Am.  &  Eng. 
R.  Cas.  376. 

Especially  is  this  true  where  the  occupation  and  use  of  the  street 
by  the  railroad  company  is  unauthorized,  and  where  the  damages 
sought  to  be  recovered  are  for  past  injuries  only.  Kane  v.  New 
York  El.  R.  Co.,  125  N.  Y.  164,  46  Am.  &  Eng.  R.  Cas.  137. 

In  t4iis  case  the  court  said:  **  Upon  general  principles,  therefore,  it  would 
seem  that  any  consequential  injury  to  the  plaintiff's  property  from  the  acts 
of  the  defendant  while  engaged  in  the  unauthorized  occupation  and  use  of 
the  street  was  proper  to  be  considered  by  the  jury."  And  upon  this  point 
the  court  quoted  from  Lahr  v.  Metropolitan  El.  Ry.  Co.,  104  N.  Y.  268,  as 
follows.  **  No  partial  justification  of  the  damages  inflicted  by  an  unlawful 
construction  and  its  unlawful  use  can  be  predicated  upon  the  circumstance 
that,  under  other  conditions,  as  through  a  lawful  exercise  of  authority, 
some  of  the  consequences  complained  of  might  have  been  produced  without 
rendering  the  seversJ  perpetrators  liable  for  damages." 
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But  in  American  Bank  Note  Co.  v.  New  York  El.  R  Co.  et  al.,  129 
N.  Y.  252,  50  Am.  &  Eng.  E.  Cas.  292,  which  was,  not  like  the  Kane 
case,  an  action  at  law  in  trespass,  but  where  the  sole  inquiry  was 
as  to  the  compensation  to  be  awarded  to  an  owner  whose  property 
was  to  be  rightfully  taken  under  due  authority  of  law,  the  court  of 
appeals  moditied  the  judgment  of  the  lower  court,  which  allowed 
in  its  assessment  of  damages  a  special  item  of  one  thousand  dollars 
for  damages  resulting  from  noise  and  vibration,  by  striking  out  that 
amount  from  the  total  award. 

In  proceedings  before  commissioners  to  determine  the  amount  of 
damages  suffered  by  abutting  property  owners  from  the  unauthor- 
ized construction  of  an  elevated  railroad,  evidence  as  to  the  depre- 
ciation in  value  of  the  premises  resulting  from  the  noise  and  vibra- 
tion of  a  railroad  is  admissible.  In  re  Kings  County  El.  Ky  Co.^ 
15  N.  Y.  Supp.  516. 

SsLvne— Light — Air — Access, — In  an  action  brought  to  recover 
damages  for  the  obstruction  of  light,  air,  and  access  to  the  plain- 
tiff's premises  by  reason  of  the  construction  of  the  defendant's  ele- 
vated railroad,  the  court  held  that  the  plaintiff  was  entitled  to  all 
the  advantages  of  li^ht,  air,  and  unobstructed  access  to  his  premises 
that  the  street  afforded,  and  tliat  for  any  interference  by  defendant 
therewith  he  was  entitled  to  recover  as  damages  an  amount  equal 
to  the  decrease  in  the  value  of  the  property  resulting  from  the 
maintenance  of  such  road.  Hine  v.  New  York  El.  E.  Co.,  36  Hun 
(N.  Y.)  293. 

The  easement  of  light  is  not  confined  to  that  which  exists  only 
directly  in  front  of  premises;  it  is  therefore  proper  for  a  plaintiff 
to  show  that  his  light  was  cut  off  by  shadows  cast  by  the  station  of 
an  elevated  railroad  company  which  was  not  directly  in  front  of  his 
premises.     Kearney  v.  Metropolitan  El.  E.  Co.,  13  N.  T.  S.  608. 

SsLme—S^noke — Ashes — Dust — Cinders, — Injuries  suffered  by  an 
abutting  owner  from  the  operation  of  an  elevated  railway  caused  by 
smoke,  noise,  vibration,  ashes,  dust,  or  cinders  cannot  be  compen- 
sated in  damages.  In  re  New  York  El.  E.  Co.,  36  Hun  (N.  Y.) 
427;  Albany  Northern  E.  Co.  v.  Lansing,  16  Barb.  (N.  Y.,  69;  Hen- 
derson V.  New  York  Central  E.  Co.,  78  N.  Y.  423. 

The  rule  above  stated  is  the  reverse  of  that  sanctioned  in  Re  Utica,  0.  & 
S.  V.  R.  Co.,  56  Barb.  (N.  Y.)  456,  and  followed  in  In  re  N.  Y.  0.  &  H.  R. 
R.  Co.  15  Hun  (N.  Y.)  68,  and  in  Re  N.  Y.,  L.  &  W.  R.  Co.,  29  Hun  (N.  Y.) 
1.  But  the  Utica  case  proceeded  upon  a  departure  from  what  had  pre- 
viously been  and  has  since  also  been  followed  as  the  correct  legal  principle 
to  be  applied  and  observed,  and  was  deliberately  overruled  in  In  re  New 
York  El.  R.  case,  36  Hun  427  (see  supra).  Upon  this  subject  it  has  been 
very  generally  held  that  the  extent  of  an  owner's  right  is  to  be  compen- 
sated for  the  property  actually  taken,  and  the  reduction  in  value  of  the 
residue  of  his  property  by  the  fact  of  the  taking  of  a  part  of  it.  This 
satisfies  and  includes  all  that  is  contained  in  the  coustitutional  require- 
ment. It  is  to  compensate  him  for  what  may  be  taken  from  him  under 
the  authority  of  the  constitution  and  the  law,  and  not  to  remunerate  him 
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for  incidental  damages  or  annoyance  afterwards  arising  from  the  use  of  the 
property  which  is  occasioned  by  the  want  of  care  or  skill  on  the  part  of  the 
party  talcing  and  using  the  property,  or  by  the  direction  or  force  of  the 
wind  or  the  state  of  the  atmosphere.  See  also,  in  addition  to  cases  first 
above  cited,  Troy  &  Boston  R.  Co.  v,  Lee,  13  Barb.  (N.  Y.)  169;  Albany  & 
S.  R.  Co.  c.  Dayton,  10  Abb.  N.  S.  (N.  Y.)  183;  Black  River,  ete.,  R.  Co.  ©. 
Barnard,  9  Hun  (N.  Y.)  104. 

But  in  Sloan  v.  New  York  El.  E.  Co.  et  al.y  63  Hun  (N.  Y.)  300, 
decided  hi  1892,  the  supreme  court  of  New  Y''ork  held  that  it  was 
not  error  to  take  into  consideration  the  incidental  annoyances  from 
the  running  of  trains  in  the  future;  such  as  "the  effect  upon  the 
light,  air,  and  access  to  plaintiff's  premises,  smoke,  dust,  cinders, 
and  the  like." 

In  this  case  the  court  found  that  there  was  no  depreciation  in  the  rental 
value  of  plaint iffs  premises,  but  that  the  easements  had  a  certain  value 
which  was  allowed  as  damages,  and  that,  among  other  incidents  of  injury 
proper  to  bo  taken  into  consideration,  were  those  named  in  the  above 
quotation. 

On  appeal  to  the  court  of  appeals  (137  N.  Y.  595),  the  judgment  was  re- 
versed on  the  ground  that  in  estimating  damages  to  land  abutting  on  a 
city  street,  by  reason  of  the  construction  and  maintenance  of  an  elevated 
railroad  on  the  street,  all  benefits,  general  or  special,  to  the  rental  value  or 
fee  value  of  the  property,  resulting  from  the  existence  of  the  railway  are 
to  be  considered,  and  only  such  damages  as  are  over  and  above  all  such 
benefits  are  recoverable,  but  nowhere  in  the  overruling  opinion  does  the 
court  of  appeals  refer  to  the  incidents  of  damage  above  named. 

Inadequate  Damages.— In  Jones  xk  Metropolitan  El.  R.  Co.  et  al,  14 
N.  Y.  Supp.  632,  which  was  an  action  brought  against  an  elevated 
railroad  company  to  recover  damages  to  the  pla  in  tiff  ^s  premises,  the 
uncontradicted  evidence  showed  tliat  the  railroad  was  some  18  feet 
from  the  property  of  the  plaintiff,  and  that  there  was  a  "switch" 
in  front  thereof;  "that  the  engines  which  passed  his  premises  along 
such  road  every  few  minutes  sent  out  smoke,  steam,  and  cinders 
upon  his  property,  and  that  the  construction  of  the  road  very 
materially  cut  off  the  liglit  from  his  premises,  and  that  the  road 
had  been  in  operation  for  some  four  years.  Held,  that  upon  these 
facts  a  verdict  of  six  cents  damages  was  contrary  to  the  evidence, 
and  should  have  been  set  aside. 

Other  Causes  of  Depreciation  than  Those  Resulting  from  Road. — It  is 
error  to  allow  a  plaintiff  to  recover  the  whole  difference  between 
the  value  of  his  premises  before  and  after  the  construction  of  an 
elevated  road  along  the  street  upon  which  his  property  abuts, 
where  it  is  shown  that  the  rental  value  of  the  premises  was  affected 
unfavorably  by  other  causes  than  the  construction,  maintenance, 
and  operation  of  such  road.  Mooney  v.  New  York  El.  R.  Co.  et 
al,  9  N.  Y.  Supp.  522. 

(6)  Resulting  Benefits.— Benefits  resulting  to  property  from  the 
construction  of  an  elevated  railroad  adjacent  tnereto  are  not  to  be 
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deducted  from  the  damages  such  construction  caused,  but  are  to  be 
considered  in  ascertaining  whether  there  were  any  damages.  Kear- 
ney i\  Metropolitan  El.  R.  Co.  et  aL,  13  N.  Y.  Supp,  608. 

On  this  point  the  court  in  Newman  c.  Metropolitan  EL  R.  Co.,  118  N.  Y. 
C27,  43  Am.  &  Eng.  R.  Cas.  413,  says  :  **  If  the  rental  value  of  the  whole 
])uilding  was  shown  to  have  been  diminished,  there  was  injury  for  which 
plaintiff  was  entitled  to  recover  ;  but  if  the  diminished  rental  value  of  the 
upper  floors  was  equal  to  or  overcome  by  increased  rental  value  in  the 
store,  then  there  was  no  injury  and  no  basis  for  a  recovery  of  substantial 
damiiges  against  the  defendant." 

Where  an  elevated  railroad  in  a  public  street  actually  increases 
the  value  of  property  abutting  thereon,  although  interfering  with 
the  easements  of  light  and  air,  no  right  to  damages  exists  in  the 
property  owner  so  benefited  even  though  tlie  road  has  been  of 
greater  benefit  to  the  property  of  other  abutters  than  to  his. 
Bolnn  et  al  v.  Metropohtan  El.  R.  Co.  et  al,  129  N.  Y.  576,  50 
Am.  &  Eng.  R.  Cas.  271. 

All  benefits,  general  or  special,  to  the  rental  or  fee  value  of 
property,  resulting  from  the  existence  of  an  elevated  railway  are  to 
be  considered  in  making  an  estimate  of  the  damages  to  abutting 
property,  and  only  such  damage  as  is  over  and  above  all  such  bene- 
fits is  to  be  allowed.  Sutro  et  nL  v,  Manhattan  Ry.  Co.,  137  N. 
Y.  592.     See  also  Bookman  v.  N.  Y.  El.  R.  Co.,  137  N.  Y.  302. 

In  Sloan  ik  New  York  El.  R.  Co.,  63  Hun  (N.  Y.)  300,  it  was 
determined  that  the  proximity  of  a  station  of  an  elevated  railroad 
to  abutting  property  cannot  be  taken  into  consideration  as  an  ele- 
ment of  benefit. 

The  court  soundly  argued  that  the  railroad  company  is  under  no  obliga- 
tion to  maintain  a  station  in  the  location  in  which  it  is  once  placed,  and 
that,  as  it  may  be  removed  at  any  time,  such  station  cannot  be  deemed  to 
he  a  permanent  element  of  benefit,  and  hence  should  not  be  taken  into 
consideration  in  an  action  which  is  to  settle  the  rights  of  parties  as  to  all 
future  time. 

In  General. — Where,  by  the  construction  of  an  elevated  railroad 
in  a  public  street,  an  unauthorized  and  illegal  burden  has  been 
placed  thereon  as  against  an  abutting  property  holder,  damages 
which  may  be  recovered  by  such  owner,  include  whatever  of  injury 
or  inconvenience  results  from  the  construction  itself,  or  are  inci- 
dentiU  to  its  use;  hence  it  is  proper  to  introduce  evidence  as  to 
all  kinds  of  damages  which  result  to  the  abutting  owner  from  the 
operation  of  the  road  itself.  Ode  v,  Manhattan  Ry.  Co.,  56  Hun 
(N.  Y.)  199. 

An  elevated  railroad  in  a  city  street,  constructed  and  maintained 
without  the  consent  of  the  owners  of  abutting  property,  or  with- 
out having  acquired  their  rights  therein,  being,  therefore,  illegal, 
such  owners  may  recover  damages  of  every  kind  caused  to  them 


384  ELEVATED  RAILWATS  \a^.  t) 

Abutten— Export  Evldenee  of  Valnet    Notei. 

while  such  road  is  illegally  maintained.  Where,  however,  in  an 
action  by  an  abutter  to  restrain  the  operation  of  such  a  road,  the 
defendant  is  permitted  to  pay  the  damage  to  the  fee,  in  estimat- 
ing those  damages  the  evidence  must  be  confined  to  what  the 
railroad  company  is  authorized  to  take  or  interfere  with,  viz.,  the 
easement  of  light,  air,  and  access.  Messenger  v,  Manhattan  Ry. 
Co.,  129  N.  Y.  503. 

In  proceedings  to  condemn  easements  appurtenant  to  property, 
!ind  taken  by  the  construction  of  an  elevated  railroad  in  the  streets 
of  a  city,  it  is  proper  for  the  commissioners  to  disregard  the  testi- 
mony of  all  witnesses  as  to  the  amount  of  damages  suffered  by 
abutting  property  owners  from  tlie  construction  of  the  railroad, 
and  to  form  their  pdgment  and  bivse  their  conclusion  upon  knowl- 
vdgi)  and  information  derived  from  their  view  of  the  premises  and 
other  sources  which  the  law  placed  at  their  disposal.  In  re  Kings 
County  El.  By.  Co.,  16  N.  Y.  Supp.  516. 

(4>  Expert  Evidence  as  to  Values  and  Damages.  —See  44  Am.  &  Eng. 
R.  Cas.  13G. 

As  a  general  rule,  it  is  improper  to  permit  a  witness  to  state  his 
opinion  as  to  the  amount  of  damage  which  a  landowner  will  sus- 
tain by  reason  of  the  construction  and  use  of  a  railroad  upon  or 
adjacent  to  his  property.  Atlantic  &  Gt,  Western  E,  Co.  v.  Camp- 
bell, 4  Ohio  St.  583. 

But  it  is  an  elementary  doctrine  that  witnesses  who  are  acquainted 
with  the  value  of  property  may  express  an  opinion  as  to  its  value 
under  certain  conditions  with  which  they  are  familiar,  but  the 
opinions  of  witnesses  as  to  the  amount  of  benefit  or  of  damage  sus- 
tained by  the  construction  of  a  public  improvement  are  not  com- 
petent,    Yost  V.  Conroy,  92  Ind.  464. 

In  this  case,  the  court,  after  citing  a  number  of  precedents  to  each  phase 
of  the  above  proposition,  urged  that  it  might  well  be  held  that  the  cases 
cited  declared  the  general  rule  correctly,  since  to  hold  otherwise  would  put 
the  witness  in  the  place  of  the  jurors,  and  commit  to  them  the  decision  of 
the  amount  of  recovery.  A  contrary  doctrine  would  violate  the  rule -that 
witnesses  cannot  express  an  opinion  upon  the  precise  point  which  the  issues 
present  for  the  decision  of  the  jury.  **  There  is  not,  however,"  continued 
the  court,  **  the  slightest  conflict  between  the  two  propositions  stated.  It 
is  one  thing  to  prove  the  value  of  the  property,  and  quite  another  to  prove 
what  advantages  have  been  sustained  by  a  party,  or  how  much  benefit  has 
accrued  to  a  litigant.  This  obvious  distinction  was  noted  in  one  of  the 
earliest  cases,  where  the  court  said,  *  There  is  manifestly  a  difference  in  stat- 
ing the  value  of  an  article  as  a  fact,  and  giving  an  opinion  as  to  the  amount 
of  such  inequality  or  consequential  damages.'  Evansville,  etc.,  R.  Co.  v. 
Cochran,  10  Ind.  560."  See  also  Johnson  C.Thompson,  72  Ind.  167,  where 
this  distinction  is  also  pointed  out. 

Expei-t  witnesses  may  give  their  opinion  as  to  the  value  of  real 
estiite  in  question,  before  and  after  tlie  construction  of  a  railroad 
or   the  opening  of  a  street  and   the  like,  but  cannot  be  asked 
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whether  the  Iobs  and  damage  exceed  the  benefit  said  advantage, 
and  tliey  will  not  be  permitted  to  state  the  amount  of  damage. 
Tingley  v.  City  of  Providence,  8  B,  I.  493. 

In  an  action  to  recover  damages  for  right  of  way  through  plain- 
tiff's farm,  the  following  question  was  held  not  erroneous:  "How 
much  less  in  value  was  the  farm  immediately  after  taking  the  land 
for  right  of  way,  and  in  consequence  thereof,  than  it  was  imme- 
diately before,  not  taking  into  account  any  special  benefits  which 
result  from  the  building  of  defendant's  railroad?''  Harrison  v. 
Iowa  Midland  E.  Co.,  36  Iowa  323. 

But  the  court  held  in  this  case  that  it  was  not  proper  to  ask  witness  to 
give  his  opinion  as  to  the  amount  of  damages  sustained  by  the  taking  of 
plaintiffs  land. 


Gabbett  (Bobert) 

V. 

liASE  BoLAio)  Elevated  Railway  Oo. 

(Oourt  of  Appeals  of  Maryland^  June  19,  1894.) 

Elevated  Railways— Abutments  In  Streets  as  a  Taking  of  Private  Prop- 
erty.— The  erection,  in  the  bed  of  a  public  city  thoroughfare,  of  abutments 
to  be  used  as  the  approach  to  elevated  railway  tracks,  does  not  constitute  a 
taking  of  property  of  abutting  owners  within  the  meaning  of  Sec.  40  of  Art. 
8  of  the  Constitution  of  Maryland,  which  prohibits  the  taking  of  private 
property  for  public  use  except  upon  just  compensation  being  first  paid  or 
tendered,  and  for  which  erection  such  lot  owners  may  maintain  an  action 
to  restrain  the  same  until  compensation  is  paid  for  the  injury.  (Page  887- 
892.) 

Sanrte— Abutments  in  Street  not  a  Public  Nuisance. — An  abutment 
erected  in  the  center  of  a  public  street,  as  an  approach  to  the  tracks  of  an 
elevated  railway  company,  placed  there  under  proper  authority  of  the  city, 
does  not  constitute  a  public  nuisance.    (Page  892.) 

Bryan,  J.,  dissenting. 

Appeal  from  Baltimore  city  circuit  court.    Affirmed, 

Argued  before  Robinson,  C.  J.,  and  Bryan,  Bbisooe^  Mo- 
Sherry,  Fowler,  Roberts,  Page,  and  Boyd,  JJ. 

Wm.  F.  Frickf  John  K.  Cotoan,  and  E.  J.  D.  Cross,  for  ap- 
pellant. 

/.  N.  Stede,  J.  K  Semmes,  and  F.  K  Carey,  for  appellee. 

MoSherry,  J. — This  case  was  argued  during  the  last  Octo- 
ber term,  and  then,  by  direction  of  the  court,  it  was  reargued 
at  the  present  April  term.  Upon  both  occasions  the  dificussions 
1  (N.  e.)  A.  &  E.  R.  Cas.— 25 
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at  the  bar  displayed  great  research  and  signal  ability,  and  the 
briefs  show  unusual  care,  skill,  and  thoroughness  in  their  prep- 
aration. After  several  consultations  a  majority  of  us  have 
reached  the  conclusions  which,  having  first  briefly  stated  the 
material  facts,  we  will  proceed  to  announce. 

The  appeal  is  from  a  decree  dismissing  the  appellant's 
bill  of  complaint  filed  by  him  in  the  circuit  court 
of  Baltimore  city  against  the  Lake  Roland  Elevated 
Eailroad  Company.  The  record  shows  that  Mr.  Garrett  is 
the  owner  of  certain  unimproved  lots  situated  on  and  bounded 
by  the  west  side  of  North  street,  and  fronting  436  feet  thereon, 
and  lying  between  the  north  side  of  Eager  street  and  the  south 
side  of  Chase  street,  in  Baltimore  city.  He  also  owns  other 
lots,  likewise  fronting  on  the  west  side  of  North  street,  between 
Chase  and  Biddle  streets,  but  with  these  we  are  not  now  con- 
cerned. North  street  is  60  feet  wide  between  the  building 
lines,  and  36  feet  between  the  curbs,  and  no  part  of  it  is  in- 
cluded within  the  outlines  of  Mr.  Garrett's  deed.  By  section 
5  of  Ordinance  No.  23,  approved  April  8,  1891,  the  North 
Avenue  Bailway  Company  (one  of  the  several  roads  by  the 
consolidation  of  which  the  Lake  Boland  Elevated  Bailway 
Company  was  formed)  was  authorized  to  bridge  the  Northern 
Central  Railway  Company's  tracks  on  North  street,  by  means 
of  an  elevated  structure,  extending,  including  the  necessary 
approaches  thereto,  along  North  street  from  the  corner  of 
that  and  Eager  streets  to  the  corner  of  North  and  Saratoga 
streets. 

A  stone  abutment,  forming  an  inclined  plane,  to  carry  on 
its  perpendicular  or  highest  side  the  iron  superstructure,  and 
to  serve,  on  its  surface,  as  the  northern  approach  to  the  ele- 
vated road,  has  been  erected  nearly  in  the  center  of  North 
street,  between  Chase  and  Eager,  directly  in  front  of  part  of 
the  first-named  lots  of  Mr.  Garrett.  It  is  83  feet  and  2^ 
inches  in  length,  and  15^  feet  in  width,  and  starts  at  the 
street  grade,  and  gradually  rises  to  a  height  of  9  feet,  and 
leaving  a  distance  or  driveway  between  its  western  face  and 
the  curb  line,  contiguous  to  Mr.  Garrett's  property,  of  9  feet 
and  8\  inches. 

It  is  alleged  that  the  construction  of  this  abutment  of  solid 
masonry  in  the  bed  of  North  street,  and  the  elevated  struc- 
ture, will,  by  reducing  the  width  of  the  street  in  front  of  the 
appellant's  lots  to  less  than  10  feet,  destroy  the  access  to  his 
property  from  North  street,  and  prevent  him  from  reaching 
the  same  with  vehicles  ordinarily  used  in  Baltimore.  It  is 
charged  that  the  destruction  of  his  right  of  access  to  his 
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property  as  aforesaid  renders  such  property  entirely  unsala- 
ble, and  deprives  him  of  the  market  yalue  thereof  and  consti- 
tutes, in  fact  and  in  law,  a  taking  of  his  property  without 
making  compensation  therefor  as  required  by  tlie  constitution 
of  the  state  of  Maryland. 

It  is  further  claimed  that  this  structure  deprives  the  prem- 
ises of  light  and  air,  and  that  this,  too,  is  a  taking  of  the 
property,  within  the  prohibition  of  the  constitution.  It  is 
averred  that  the  mayor  and  city  council  of  Baltimore,  and  the 
general  assembly  of  the  state,  had  no  power  to  authorize  the 
construction  of  the  said  abutment,  or  to  permit  the  operation 
of  the  road  thereon,  because  these  acts  create  a  new  and  ad- 
ditional servitude  upon  the  street,  and  upon  the  appellant,  as 
an  abutter  thereon,  and  are  a  nuisance.  It  is  likewise  insisted 
that  Ordinance  No.  23,  and  the  act  of  assembly  of  1892,  c.  112, 
confirming  that  ordinance,  are  in  conflict  with  section  40  of 
article  3  of  the  constitution,  and  void.  The  bill  prays  for  an 
injunction  to  restrain  the  completion  of  the  abutment,  and  a 
mandatory  injunction  requiring  the  appellee  to  demolish  and 
remove  so  much  of  it  as  bad  then  been  built.  The  appellee 
answered  the  bill,  and  considerable  evidence  was  taken. 

The  propbsition   distinctly  presented  by  the  record,  and 
earnestly   contended    for    by   the   appellant's   distinguished 
counsel,  is  that  the  erection  by  the  appellee  of  this  abutment 
on  property  not  owned  by  the  appellant,  but  in  the  Abatment  to 
bed  of  a  public  city  thoroughfare,  upon  which  his  «••"">«'  '■ 
lots  abut,  destroys  the  access  to  his  land,  inter-  JJ^^SdT 
feres  with  light  and  air,  imposes  a  new  and  addi-  tionaiMrTi- 
tioual  servitude  upon  his  property,  and  deprives  tnde. 
him  of  the  benefit  of  the  use  of  the  same,  and  amounts  in  law 
io  a  taking  of  his  property  that  is  in  fact  not  trespassed  upon 
or  touched, — is  illegal,  until  compensation  shall  have  been  first 
made  therefor.     Though  there  nas  been  no  physical  invasion 
of  the  appellant's  property,  still,  if  the  act  complained  of  con- 
stitutes, by  reason  of  its  consequences,  a  taking  of  the  appel- 
lant's private  property  for  a  public  use,  within  the  meaning 
of  section  40  of  article  3  of  the  constitution  of  Maryland, 
which  prohibits  the  taking  of  private  property  for  public  use, 
except  upon  just  compensation  being  first  paid  or  tendered, 
then  the  injunction  should  have  been  granted.    But  if,  on  the 
contrary,  this  was  not  such  a  taking  as  the  constitution  has 
reference  to,  and  injury  has  been  done  the  appellant,  then  his 
remedy  is  in  another  and  a  different  forum ;  and  the  ninth 
section  of  the  ordinance  heretofore  alluded  to  makes  ample 
provision  for  the  prompt  and  effective  enforcement  of  such 
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judgment  as  a  court  of  law,  in  an  appropriate  proceedings 
may  pronounce. 

That  there  was  no  actual  appropriation  of  or  entry  upon  a 
single  foot  of  the  land  contained  within  the  outlines  of  the 
appellant's  deed  is  admitted,  and  could  not  be  de- 
between  Mtafti  ^^^^  >  ^ud  therefore,  to  support  the  theory  of  the 
ftpproprutioB  bill,  the  consequences  which  it  is  asserted  will  re- 
ftud  iDeideaui  guit  to  the  appellant  from  the  occupancy  by  the 
•njnrj.  railway  of  contiguous  land,  forming  part  of  the  bed 

of  a  highway,  and  owned  by  some  one  else,  but  subject  to  an 
easement  in  the  public,  and  which  consequences  are  not  physi- 
cal invasions  of  the  plaintiff's  soil,  nor  an  ouster  of  him  there- 
from, are  treated  by  the  appellant  as  a  taking  of  that  which  is 
confessedly  neither  encroached  upon  nor  used  at  all. 

The  consequential  damages  resulting  from  the  act  com- 
plained of — the  incidental  injuries  to  the  owner — are  thus 
charged  to  be  a  taking  of  private  property  for  a  public  use, 
though  the  property  itself  remains  unappropriated  and  unap- 
plied to  that  use  in  any  way  whatever.  While  the  constitu- 
tion of  the  state  has  prohibited  the  taking  of  private  property 
for  public  use  without  compensation  being  first  paid  or  ten- 
dered, it  has  not  undertaken  to  define  or  declare  what  shall 
be  a  taking,  within  its  terms.  True,  there  is  some  conflict 
among  adjudged  cases  as  to  what  amounts  to  such  a  taking, 
but  the  overwhelming  weight  of  authority  accords  with  the 
conclusions  which  this  court  announced  in  two  cases  that  will 
be  fully  referred  to  later  on. 

Apart  from  the  decisions  of  the  supreme  court  of  Ohio  (see 
Crawford  v,  Delaware,  7  Ohio  St.  460),  which  rest  upon  a  doc- 
trine peculiar  to  that  state,  and  the  recent  New  York  decisions 
in  the  Elevated  Railway  Cases  (Story  v.  Railroad  Co.,  90  N. 
Y.  122,  7  Am.  &  Eng.  R.  Cas.  596 ;  Lahr  v.  Railway  Co.,  104 
N.  Y.  268),  which  are  hopelessly  in  conflictwith  the  principles 
announced  in  other  cases  in  the  same  state  (Radcliff  t;.  Mayor, 
etc.,  4  N.  Y.  195;  Fobes  v.  Railroad  Co.,  121  N.  Y.  505,  4& 
Am.  &  Eng.  R.  Cas.  137),  and  the  decisions  in  Minnesota  (Ad- 
ams V.  Railroad  Co.,  39  Minn.  286,  36  Am.  &  Eng.  R.  Cas.  7; 
Lamm  v.  Railroad  Co.,  45  Minn.  71,  46  Am.  &  Eng  R.  Cas. 
42,  and  a  few  cases  in  Mississippi  (Theobold  v.  Railway  Co., 
66  Miss.  279,  38  Am.  &  Eng.  R.  Cas.  462)  and  possibly  one  or 
two  other  states, — all  substantially  following  the  New  York 
Elevated  Railway  Cases, — there  is  practically  an  unbroken 
current  of  adiudged  cases  broadly  and  clearly  marking  and 
defining  the  difference  between  an  incidental  injury  to,  and 
an  actual  taking  of,  private  property. 
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An  injury  to  and  a  taking  of  such  property  are 
distinct  things.  Every  taking  involves  an  injury  of  some 
kind,  though  every  injury  does  not  include  a  taking.  "  Prop- 
erty is  taken  by  an  entry  upon  and  appropriation  of  it,  as  in 
the  ordinary  case  of  location.  It  is  injured  by  obstructing 
access,  as  in  Duncan's  Case  (111  Pa.  St.  352,  29  Am.  &  Eng. 
B.  Cas.  354),  or  drainage,  as  in  Ziemer's  Case  (124  Pa.  St. 
660)."  Jones  v.  Railroad  Co.,  151  Pa.  St.  30,  56  Am.  & 
Eng.  K.  Cas.  664.  In  Northern  Transp.  Co.  v.  Chicago,  99 
XJ.  S.  635,  the  court  said  :  "  Persons  appointed  or  authorized 
by  law  to  make  or  improve  a  highway  are  not  responsible  for 
consequential  damages,  if  they  act  within  their  jurisdiction, 
and  with  care  and  skill,  is  a  doctrine  almost  universally  ac- 
cepted, alike  in  England  and  in  this  country.  Plate  Manu- 
facturers V,  Meredith,  4  T.  R.  794 ;  Sutton  v.  Clarke,  6  Taunt. 
29 ;  Boulton  v.  Crowther,  2  B.  &  C.  703 ;  Green  v.  Borough  of 
Reading,  9  Watts  382;  O'Connor  v.  Pittsburgh,  18  Pa.  St. 
187 ;  Callender  v.  Marsh,  1  Pick.  418 ;  Smith  v.  Washing- 
ton City,  20  How.  135.  *  *  *  The  decisions  to  which  we 
have  referred  were  made  in  view  of  Magna  Charta,  and  the 
restriction  to  be  found  in  the  constitution  of  every  state  that 
private  property  shall  not  be  taken  for  public  use  without 
just  compensation  being  made.  But  acts  done  in  the  proper 
exercise  of  governmental  powers,  and  not  directly  encroaching 
upon  private  property,  though  their  consequences  may  impair 
its  use,  are  universally  held  not  to  be  a  taking,  within  the 
meaning  of  the  constitutional' provision."  And  this  was  af- 
firmed in  Chicago  v.  Taylor,  125  U.  S.  161. 

The  constitutional  right  to  compensation  for  private  prop- 
erty taken  for  public  use  does  not  extend  to  instances  where 
the  laud  is  not  actually  taken,  but  only  indirectly  or  conse- 
quently injured.  Railroad  Co.  v.  Larson,  40  Kan.  301,  36 
Am.  &  Eng.  R.  Cas.  163 ;  Omaha  Horse  Ry..  Co.  v.  Cable 
Train  way  Co.,  32  Fed.  Rep.  727 ;  Heiss  v.  Railroad  Co.,  69  Wis. 
555,  34  N.  W.  916 ;  Railroad  Co.  v.  Heisel,  38  Mich.  62 ;  Cosby 
V,  Railroad  Co.,  10  Bush  289 ;  Dorman  v.  City  of  Jackson- 
ville, 13  Fla.  545;  Bradley  v.  Railroad  Co.,  21  Conn.  308; 
Spencer  v.  Railroad  Co.,  23  W.  Va.  407,  20  Am.  &  Eng.  R. 
Cas.  125  ;  Richardson  v.  Railroad  Co.,  25  Vt.  465;  Baltimore 
&  P.  R.  Co.  V.  Fifth  Baptist  Church,  108  XJ.  S.  317,  11  Am.  & 
Eng.  R.  Cas.  15. 

This  distinction  between  consequential  damages  and  an 
actual  taking,  thus  firmly  settled,  was  frequently  severe  in  its 
results,  particularly  when  the  power  of  eminent  domain  had 
been  exercised  by  municipal  corporations ;  and,  with  a  view 
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of  relaxing  its  rigors  to  some  extent,  many  of  the  states 
coBRtitntioAfti  of  the  Union  changed  their  organic  law  so  as  to 
proTisioBs  re-  require  compensation  to  be  made  for  incidental 
orroieMito  injuries,  precisely  as  though  there  had  been  a 
eouMqneutui  physical  taking  of  the  property.  Thus  the  con- 
dftmtffet.  stitution  of  Pennsylvania,  of  1873,  and  of  Ala- 
bama, of  1875,  provide  that,  when  private  property  is  taken 
for  public  use,  just  compensation  shall  be  made  for  the  prop- 
erty taken,  injured,  or  destroyed ;  that  of  Arkansas,  of  1874, 
that  private  property  shall  not  be  taken,  appropriated,  or 
damaged ;  that  of  Illinois,  of  1870,  West  Virginia,  of  1872^ 
Missouri,  of  1875,  Colorado  and  Texas,  of  1876,  Georgia,  of 
1877,  and  California,  of  1879,  that  it  shall  not  be  taken  or 
damaged.     Selden  v.  City  of  Jacksonville,  (Fla.)  10  South.  457. 

Such  changes  would  have  been  wholly  unnecessary  if  the 
view  of  the  appellant  as  to  what  constitutes  a  taking  of  pri- 
vate property  had  prevailed.  But  the  immunity  which  pro- 
tects from  liability  governmental  agencies,  in  the  proper  and 
skilful  performance  of  their  public  functions,  does  not  extend 
to  private  persons  or  mere  quasi  public  corporations ;  and 
therefore,  wliile  in  both  instances  the  same  distinction  be- 
tween an  actual  taking  of  private  property  and  consequential 
injuries  to  it  when  not  taken  is  applicable,  a  private  person 
or  a  quasi  public  corj^oration  is  liable  in  damages  to  the  indi- 
vidual incidentally  injured,  though  the  act  complained  of,  and 
occasioning  the  injury,  was  in  itself  lawful.  Hence,  for  such 
injuries  as  are  complained  of  h^re,  though  they  do  not  amount 
to  a  taking  of  property,  if  found  to  exist,  there  is  a  remedy  in 
a  court  of  law.     Bailroad  Co.  v.  Keaney,  42  Md.  117. 

The  ninth  section  of  the  ordinance  authorizing  the  construc- 
tion of  the  abutment  and  the  elevated  road  expressly  provides 
that,  if  any  judgment  recovered  against  the  company  for  such 
injuries  as  are  here  complained  of  shall  remain  unpaid  for  60 
days,  "  all  the  rights  "  of  the  company  under  the  ordinance 
''  shall  cease  and  be  in  abeyance  until  the  judgment  shall  be 
paid,"  and  the  right  to  operate  the  road  "shall  only  be  re- 
vived after  the  payment  thereof." 

In  the  case  of  Mayor,  etc.,  v.  Willison,  50  Md.  148,  the  dis- 
tinction between  consequential  injuries  and  an  actual  taking 
of  property  was  considered ;  and  it  was  distinctly  held  that . 
damages  done  to  a  water  power  of  a  mill  by  means  of  an  in- 
creased flow  of  water  carrying  debris  into  the  race,  caused  by 
the  grading  and  paving  by  the  city  of  one  of  its  public  streets, 
was  not  a  taking  of  property.  **  Property  thus  injured  is  not^ 
in  the  constitutional  sense,  taken  for  public  use.'      IcL 
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And  again,  in  O'Brien  v.  Bailroad  Co.,  74  Md.  363,  50  Am.  & 
Eng.  K.  Cas.  194,  the  question  now  before  us  was  directly  pre- 
sented. There  the  plaintiff  was  an  abutting  owner  on  the  east 
side  of  Howard  street,  in  Baltimore  city,  with  no  freehold  or 
leasehold  estate  in  the  bed  of  the  street ;  and  he  claimed  that 
by  reason  of  his  abutting  proprietorship  he  had  such  an  interest 
in  the  street  as  to  entitle  him  to  compensation,  according  to 
the  provisions  of  article  3,  §  40,  of  the  constitution,  for  the 
injury  occasioned  him  by  the  act  of  the  railroad  company  in 
constructing  its  road  in  an  open  cut  on  the  west  side  of  How- 
ard street,  and  opposite  his  property.  Because  he  had  not 
been  paid  or  tendered  compensation,  he  filed  a  bill  in  equity 
praying  for  an  injunction  to  restrain  the  construction  of 
the  open  cut.  The  precise  question  for  determination  was 
*'  whether  the  use  of  tiie  street  by  the  railroad  company  in  the 
manner  proposed,  and  under  the  conditions  stated,  would  be 
such  taking  of  private  property  of  the  plaintiff  as  is  forbidden 
by  the  constitution  of  this  state,  except  upon  payment  of  just 
compensation  first  being  made,"  and  in  the  course  of  the  opin- 
ion it  was  said :  "  But,  notwithstanding  the  railroad  company 
may  be  liable  on  common-law  principles,  the  question  still 
remains  to  be  answered,  will  the  cutting  and  use  of  the  street, 
as  proposed  by  the  railroad  company,  be  the  taking  of  private 

{)roperty,  in  respect  to  the  rights  of  the  plaintiff,  as  abutting 
ot  owner,  within  the  meaning  of  the  constitution  ?  As  already 
stated,  it  is  not  charged  that  there  will  be  any  invasion  of  or 
physical  interference  with  any  part  of  the  plaintiff's  lot,  in  the 
construction  of  the  road.  The  most  that  he  claims  for  is  that 
he  will  be  deprived  of  the  full  use  of  the  street,  as  it  now  ex- 
ists, and  that  his  property  will  be  depreciated  in  value  by 
the  construction  of  the  road.  This,  however,  is  but  an  injury, 
to  whatever  extent  it  may  be  suffered,  of  an  incidental  or  con- 
sequential nature.  *  *  *  In  such  case  as  this,  therefore,  it 
would  seem  to  be  clear,  both  upon  principle  and  authority, 
that  there  is  no  such  taking  of  private  property  for  public  use 
as  is  contemplated  by  the  constitution  of  the  state,  and  hence 
there  is  no  ground  for  any  preliminary  proceeding  by  way  of 
condemnation." 

We  must  either  adhere  to  these  two  decisions  in  50  Md.  and 
74  Md., — strictly  in  accord,  as  we  have  shown  them  to  be, 
with  the  decided  weight  of  judicial  opinion  on  this  subject, — 
or  else,  receding  from  them,  adopt  the  Ohio  or  the  New  York 
doctrine.  We  see  no  reason  for  departing  from,  or  for  modi- 
fying, our  former  deliberate  judgments. 
The  Ohio  doctrine  is  peculiar  to  that  state  alone  (O'Connor 
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V.  Pittsburgh,  supra  ;  Northern  Transp.  Co.  v.  Chicago,  8tipra\ 

and  is  so  admitted  to  be  in  Crawford  v.  Delaware, 
York  doctrtT  *^i^^-  ^^^  l^ew  York  doctrine  involves  this  in- 
discttued.        extricable  dilemma,  viz.:  If  the  grading  of  a  street 

by  a  municipal  corporation  cuts  off  all  access  to  a 
person's  house,  albeit  his  property  is  thereby  destroyed  and 
rendered  valueless,  it  is  not  taken,  in  the  constitutional  sense ; 
but  if  a  railroad  company,  in  lawfully  constructing  its  road, 
does  precisely  the  same  thing  that  the  city  did  in  grading  the 
street,  then  the  abutter's  property  is  taken,  though  not  phys- 
ically entered  upon  at  all.  '*  The  house  and  lot  are  the  same ; 
the  street  is  the  same  ;  the  acts  done  are  the  same  ;  the  use 
for  which  they  are  taken  is  a  public  use,  in  each  case  ;  and  yet 
the  court  must  hold  that  there  is  a  taking  of  property  in  one 
case,  and  not  a  taking  of  property  in  the  other."  Mr.  Cowen's 
brief  in  O'Brien's  Case,  supra.  The  abutment  and  elevated 
structure,  having  been  built  under  legislative  authority,  are 
not  a  nuisance.  O'Brien  t?.  Railroad  Co., supra,  "That  cannot 
be  a  nuisance,  such  as  to  give  a  common-law  right  of  action, 
which  the  law  authorizes."  Northern  Transp.  Co.  v,  Chicago, 
supra.  **  It  may  be  stated,  as  a  general  rule,  that  whatever  is 
authorized  by  statute  within  the  scope  of  legislative  powers, 
is  lawful,  and  therefore  cannot  be  a  nuisance."  2  Wood,  Rv. 
Law,  970. 

The  structure  is  therefore  a  lawful  one.  It  does  not  de- 
stroy the  street,  as  a  street,  though  it  may  cause  the  plaintiff 

greater  inconvenience  in  gaining  access  to  nis  lots 
Abtttmont  !■  than  he  encountered  before  it  was  built.  But  this 
of dTfTirtwr'^  and  the  other  injuries  complained  of  are  purely 
rftiiwftya.         incidental  and  consequential,  though  the  appellant 

is  not  without  a  remedy  therefor.  While  it  is 
stated  as  a  general  rule  that  no  action  will  lie  by  an  abutting 
lot  owner — who  does  not  own  the  fee  in  the  street — for  inju- 
ries which  merely  result  from  the  legal  and  reasonable  use  of 
a  public  street  by  a  railway  company,  and  which  leaves  his 
right  of  egress  and  ingress  reasonably  sufficient  (Railroad  Co. 
V.  Bingham,  87  Tenn.  522,  38  Am.  &  Eng.  R.  Cas.  444),  still  the 
statute  law  of  Maryland,  and  the  ordinance  to  which  we  have 
alluded  (and  the  terms  of  which  the  appellee  has  accepted), 
provide  an  ample  remedy  for  all  such  damages  as  the  appel- 
lant may  be  able  to  show  he  has  sustained. 

The  North  Avenue  Railway  Company  (one  of  the  corpora- 
tions forming  the  Lake  Roland  Elevated  Railway)  was  incor- 
porated under  article  23  of  the  Code  ;  and  section  169  of  that 
article  holds  every  railroad  company  laying  its  tracks  upon  any 
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public  street  responsible  for  "  injuries  done  to  private  prop- 
erty," lying  upon  or  near  to  sucn  street,  "  by  such  location," 
and  the  damages  thus  occasioned  may  be  recovered  by  civil 
action.  Section  9,  of  Ordinance  No.  23,  already  referred  to, 
makes  the  payment  of  such  damages,  when  judicially  ascer- 
tained, absolutely  certain,  or  suspends  the  operation  of  the 
road. 

Upon  a  lull  and  most  careful  consideration  of  the  whole 
ease,  we  are  of  opinion  that  the  decree  dismissing  the  bill  of 
complaint  was  properly  passed,  and  it  will  therefore  be  af- 
firmed. 

Decree  affirmed,  with  costs  above  and  below. 

Bbtak,  J.  (dissenting). — Robert  Garrett  is  the  owner  in  fee 
simple  of  a  lot  of  ground  in  the  city  of  Baltimore,  situated  on 
the  west  side  of  North  street,  between  the  north  side 
of  Eager  street  and  the  south  side  of  Chase  street,  f 'i^Jli'** 
fronting  about  436  feet  on  North  street,  with  a  •'^  ■  •■• 
depth  of  168  feet  westerly  to  Hunter  alley.  He  also  owns  in 
fee  another  lot  on  the  western  side  of  North  street,  with  a 
frontage  thereon  of  about  356  feet,  and  running  back  westerly 
about  168  feet  to  Hunter  alley,  and  extending  from  the  north 
side  of  Chase  street  to  the  south  side  of  Biddle  street.  He 
does  not  own  the  fee  in  the  bed  of  North  street.  The  Lake 
Boland  Elevated  Bailwaj  Company  has  erected  on  North 
street  a  stone  abutment  in  front  of  the  first-mentioned  lot. 
This  abutment  is  88  feet  lon^  and  15  feet  and  -^  wide,  and 
is  distant  about  9  feet  and  8  inches  from  the  curb  line  on  the 
western  side  of  the  street.  It  commences  at  grade  at  the 
northern  end,  and  ascends,  as  an  inclined  plane,  until  it 
reaches  the  height  of  9  feet  at  its  highest  point.  It  is  distant 
about  10  feet  6  inches  from  the  curb  line  on  the  eastern  side  of 
the  street.  North  street  is  a  public  highway,  having  a  width 
of  36  feet  between  the  curb  lines  on  the  opposite  sides  of  the 
street.  The  stone  abutment  above  mentioned  was  erected 
shortly  before  the  commencement  of  proceedings  in  this  case. 
Since  that  time  an  iron  superstructure  has  been  placed  upon 
it,  for  an  elevated  railroad.  Garrett  filed  a  bill  m  equity  for 
an  injunction  to  restrain  the  Lake  Boland  Company  from 
placing  its  elevated  railroad  structure  on  the  abutment,  and 
praying  for  its  demolition  and  removal,  and  for  general  relief. 
The  Lake  Boland  Company  claims  the  right  to  erect  this  abut- 
ment under  the  authority  of  an  ordinance  of  the  mayor  and 
city  council  of  Baltimore.  The  court  below  dismissed  the 
bill  of  complaint. 
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Before  we  examine  the  ordinance,  let  ns  inquire  what  are 
the  rights  of  the  complainant,  independently  of  its  provisions. 
When  North  street  was  opened,  two  thirds  of  the  expense  of 
its  construction  was  assessed  upon  the  property  benefited  by 
the  opening  of  the  street.  The  existence  of  the  street  en- 
hanced the  value  of  the  coterminous  property,  and  the  pro- 
prietors were  required  to  pay  the  price  of  this  enhancement 
by  contributing  two  thirds  of  the  expense  of  the  improve- 
ment. They  paid  for  something  quite  distinct  from  the  rights 
which  all  other  inhabitants  of  tLo  city  had  in  the  street. 
They,  of  course,  had  the  same  right  of  using  the  street  as  be- 
longed to  the  general  public,  but,  beyond  and  in  addition  to 
this  right,  they  acquired  great  advantages  and  conveniences 
by  having  a  wide  public  street  in  front  of  their  lots  of  ground. 
These  advantages  and  conveniences  were  bought  and  paid  for, 
and  the  money  was  paid  for  the  purpose  of  increasing  the 
value  of  their  property.  These  advantages  and  conveniences, 
comprising,  among  other  things,  facility  of  access,  adapted  the 
ground  to  those  uses  for  which,  in  a  large  city,  it  is  most  de- 
sirable. Ordinance  No.  23  of  the  mayor  and  city  council  of 
Baltimore,  approved  April  8,  1891,  authorized  the  construc- 
tion of  an  elevated  railway  by  the  corporation  to  whose  rights 
the  Lake  Boland  Company  has  succeeded.  The  fifth  section 
of  this  ordinance  enacted  that  the  said  corporation  should 
have  the  power  to  bridge  the  tracks  of  the  Northern  Central 
Railway  Company  from  the  corner  of  Eager  and  North  streets 
to  the  corner  of  Saratoga  and  North  streets,  and  to  make  the 
proper  and  necessary  elevated  structure  for  the  purpose  of 
effecting  said  crossing  and  the  approaches  thereto.  Tnis  or- 
dinance has  been  ratified  and  confirmed  by  the  act  of  1892, 
c.  112. 

We  may  assume,  for  all  the  purposes  of  this  discussion,  that 
the  structure  in  question  has  been  erected  in  conformity  with 
the  requirements  of  the  ordinance.  Its  effect  upon  the  condition 
of  the  street  is  very  obvious.  It  very  seriously  impedes  travel 
and  transportation.  And,  with  respect  to  the  complainant,  it 
erects  an  impassable  barrier  in  front  of  a  portion  oi  his  prop- 
erty, and  takes  away  from  it  the  value  derived  from  a  frontage 
on  an  open  public  street  36  feet  wide.  The  available  space  is 
reduced  to  about  10  feet.  We  do  not,  at  present,  find  it  nec- 
essary to  make  an  estimate  of  the  damage  thus  inflicted.  The 
testimony  shows  it  to  be  very  great.  If  this  structure  had  not 
been  authorized  by  legislative  authority,  it  would  have  been  a 
public  nuisance  of  an  aggravated  character  ;  but,  as  a  matter 
of  course,  it  cannot  be  so  regarded  after  it  has  received  the 
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sanction  of  the  general  assembly  and  the  mayor  and  city  coun- 
cil of  Baltimore.  Private  rights,  however,  are  not  affected  by 
any  legislation  which  has  taken  place.  They  are  amply 
secured  against  infringement  by  tne  declaration  of  rights. 
According  to  the  nineteenth  article,  "  every  man,  for  anv  in- 
jury done  to  him  in  his  person  or  property,  ought  to  have 
remedy  by  the  course  of  the  law  of  the  land,  and  ought  to 
have  justice  and  right  *  *  *  according  to  the  law  of  the 
land."  And  the  twenty-third  article  declares  that  "  no  man 
ought  to  be  *  *  *  deprived  of  his  life,  liberty,  or  property  but 
by  the  judgment  of  his  peers,  or  by  the  law  of  the  land. 

The  legislature  has  paramount  authority  over  all  public 
highways,  and  may  direct  the  mode  in  which  they  are  to  be 
used.     It  has  seen  fit  to  confer  on  the  mayor  and 
city  council  of  Baltimore  the  power  to  regulate  the  '^'^^■''■ff  ^ 
use  of  the  streets  in  that  city.    But  it  has  never  been  li^l^  ^^' 
supposed  that  either  the  legislature  or  the  mayor 
and  city  council  could  exempt  a  private   corporation  from 
responsibility  for  any  wrongs  done  m  using  the  streets  under 
their  authority ;  and  no  such  proposition  has  been  maintained 
in  the  argument  of  this  case.     When  the  city,  in  the  exercise 
of  its  corporate  powers,  proceeds  to  close  a  street,  it  is  re- 
quired to  ascertain,  by  due  process  of  law,  the  amount  of 
damage  which  will  be  done  by  closing  it,  and  to  pay  over  to 
each  one  who  is  injured  the  amount  he  is  entitled  to  receive, 
or  invest  it  in  city  stock  for  his  benefit,  before  the  street  is 
closed.     Pub.  Local  Laws,  art.  4,  §  806.     In  this  way  those 

Sersons  are  indemnified  who,  by  tne  closing  of  a  street,  are 
eprived  of  the  advantages,  conveniences,  and  valuable  legal 
rights  depending  on  its  existence  as  a  public  highway.  It  is 
true  that  North  street  has  not  been  closed  by  the  proceedings 
in  this  case.  But  other  injuries  are  to  be  redressed  by  the 
remedies  which  the  law  has  prescribed  as  appropriate  to 
their  particular  circumstances.  Where  a  railroad  company 
had  a  right  to  make  a  tunnel  in  a  street,  and,  in  the  careful 
exercise  of  this  right,  it  damaged  the  walls  of  a  house,  it  was 
held  that  the  owner  of  the  house  was  entitled  to  recover  com- 
pensation for  the  injury,  even  although  it  were  the  natural  or 
inevitable  consequence  of  the  act  which  was  authorized  by 
law.     Eeaney's  Case,  42  Md.  117. 

In  the  present  case  the  abutment,  to  the  extent  of  its 
dimensions,  subverts  and  destroys  every  possible  use  for 
which  a  street  is  intended.  It  obstructs  the  access  to  the 
property  adjacent  to  it,  and  makes  it  impossible  for  the 
owner  to  use  it  in  the  manner  in  which  he  has  a  right  to  use 
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his  property.  The  street,  for  a  distance  of  88  feet,  has  dis- 
appeared,  and  a  narrow  alley  has  been  substituted  in  its 
place.  Now,  admitting  this  to  be  an  injury  wbich  must  be 
redressed,  the  inquiry  is,  What  remedy  has  the  law  declared 
to  be  appropriate  to  such  a  case  ?  If  the  ordinance  and  the 
ratifying  statute  cannot  exempt  the  Lake  Boland  Company 
from  responsibility  for  injuries  committed,  it  must  follow  as 
a  consequence  that  it  is  liable  to  the  same  procedings  as  any 
other  wrongdoer  under  similar  circumstances. 

The  appropriate  remedy  for  obstructing  a  right  of  way  is  an 
injunction  to  remove  the  obstruction.  This  was  clearly  de- 
cided in  White  v.  Flannigain,  1  Md.  525*  In  general  terms, 
the  rule  in  equity  is  stated  to  be  that  an  injunction  will  not 
be  granted  "  when  a  trespass  is  fugitive  and  temporary,  and 
adequate  compensation  can  be  obtained  in  an  action  at  law.*' 
But  the  rule  does  not  imply  that,  where  a  trespasser  is  de- 
stroying the  property  of  another  person,  equity  will  refuse  to 
interfere  because  the  value  of  the  property  might  be  recov- 
ered in  an  action  at  law.  Every  man  is  entitled  to  the  use 
and  enjoyment  of  his  property  in  any  lawful  manner  which 
suits  his  wishes  and  purposes ;  hence,  there  is  a  necessary 
limitation  or  explanation  of  the  general  rule.  An  injunction 
Irill  be  issued  where  the  trespass  reaches  to  the  substance 
and  value  of  the  estate,  and  goes  to  the  destruction  of  it,  in 
the  character  in  which  it  is  enjoyed,  or  where  it  would  im- 
pair the  just  enjoyment  of  it  in  the  future.  White  v.  Flanni- 
gain,  1  Md.  545;  Shipley  v.  Ritter,  7  Md.  413-415;  Story,  Eq. 
Jur.  §  928. 

In  White  v.  Flannigain,  it  was  said  :  "  We  have  seen  that 
the  complainant  is  entitled  under  an  implied  covenant  to  a 
right  of  way  over  the  forty-five  foot  street.  Any  obstruction 
which  denies  the  exercise  and  use  of  this  right  works  irrepa- 
rable mischief  to  the  street,  as  a  street  The  thing  ruined 
by  the  obstructions  is  a  street,  and,  as  in  the  case  of  tne  mine, 
the  complainant,  on  the  principle  there  recognized,  has  a  right 
to  the  aid  of  a  court  of  equity.  What  he  complains  of  is  the 
destruction  of  the  street.  He  is  entitled  to  the  enjoyment  of 
it  as  a  street."  In  Corning  v.  Lowerre,  6  Johns.  Ch.  439,  a 
bill  was  filed  for  an  injunction  to  restrain  the  defendant  from 
obstructing  Vestry  street,  in  the  city  of  New  York,  averring 
that  he  was  building  a  house  upon  it,  to  the  great  injury  of 
the  plaintiffs,  as  owners  of  lots  on  and  adjoining  that  street. 
Chancellor  Kent  granted  the  injunction,  saying  that  it  was 
"  a  special  grievance  to  the  plaintiffs,  affecting  the  enjoyment 
of  their  property,  and  the  value  of  it.     The  obstruction  was 


^li.*CM?^'J  ELEVATED   KAILWATS  397 

Garrett «.  Lake  Rol.  EL  Ry.  Ck>.         Diiienting  OpiiiiOB 

not  only  a  common  or  public  nnisance,  but  worked  a  special 
injury  to  the  plaintiffs.'  Of  course,  in  the  present  case,  the 
complainant  cannot  maintain  that  the  obstruction  is  a  public 
nuisance,  but  he  is  entitled  to  protection  against  "  a  special 
grievance  affecting  the  enjoyment  of  his  property,  and  the 
value  of  it." 

In  Hart  v,  Buckner,  in  the  United  States  court  of  appeals 
for  the  fifth  circuit,  reported  in  2  U.  S.  App.  488,  5  C.  C.  A.  1, 
54  Fed.  925,  the  court  say :  "  Owners  of  lots  abutting  on  and 
adjacent  to  a  public  street  of  a  city,  even  if  not  owners  of  a 
fee  in  the  street,  have  the  right  of  access  and  the  right  of 
quiet  enjoyment ;  and  such  rights  are  property  which  may  be 
protected  by  injunction,  when  invaded  without  legal  author- 
ity." From  many  other  cases  illustrating  this  point,  we  will 
select  two  from  the  supreme  court  of  the  United  States. 

In  Bailroad  Co.  v.  Schurmeier,  7  Wall.  272,  the  complain- 
ant alleged  that  the  railroad  company  was  constructing  a 
railroad  track  over  and  along  a  public  street,  levee,  and  land- 
ing in  front  of  certain  real  estate  in  the  city  of  St.  Paul,  be- 
longing to  him,  and  that  the  purpose  was  to  run  cars  thereon 
for  the  transportation  of  freight  and  passengers,  and  that 
if  this  purpose  should  be  carried  into  effect  the  street, 
levee,  and  landing  could  not  be  occupied  and  used  for  the 
purposes  for  which  they  were  constructed,  and  to  which  they 
were  dedicated,  and  that  his  premises  would  be  rendered  use- 
less and  valueless.  The  railroad  company  denied  that  Schur- 
meier was  the  owner  of  the  fee  in  the  street,  and  set  up  title 
in  itself,  as  grantee  of  the  state  of  Minnesota.  It  was  shown 
in  evidence,  among  other  things,  that  the  person  bimmius 
under  whom  Schurmeier  claimed  title  had,  by  cer-  opiuiou  eop- 
tain  formal  proceedings,  dedicated  to  the  public  tinned, 
the  street,  levee,  and  landing;  and  it  was  contended  that 
thereby,  under  the  laws  of  Minnesota,  the  entire  fee  was 
vested  in  the  state.  It  was  also  shown  that  the  city  of  St 
Paul  claimed  entire  control  over  the  said  premises,  and  had 
established  a  grade  for  the  same.  In  reference  to  the  statute 
which  was  alleged  to  vest  the  fee  in  the  state  the  court  said  : 
"Suppose  the  constructioTi  of  that  provision,  as  assumed  by 
the  respondents,  is  correct.  It  is  no  defense  to  the  suit,  be- 
cause it  is  nevertheless  true  that  the  municipal  corporation 
took  the  title  in  trust,  impliedly,  if  not  expressly,  designated 
by  the  acts  of  the  party  in  making  the  dedication.  They 
could  not,  nor  could  the  state,  convey  to  the  respondents  any 
right  to  disregard  the  trust,  or  to  appropriate  the  premises  to 
any  purpose  which  would  render  valueless  the  adjoining  real 
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estate  of  the  complainant."  It  was  decreed  that  the  railroad 
company  should  be  enjoined  from  the  further  prosecution  of 
its  work,  and  that  it  should  remove  from  the  street,  levee,  and 
landing  in  front  of  Schurmeier's  premises  all  tracks,  trestle- 
works,  buildings,  and  obstructions  of  every  kind  which  it  had 
constructed  for  railroad  purposes. 

lu  Barney  v.  Keokuk,  94  U.  S.  324,  it  appeared,  among 
other  things,  that  a  railroad  company  had  erected  in  Water 
street,  in  the  city  of  Keokuk,  a  permanent  and  substantial 
building,  and  that  it  covered  the  whole  of  the  front  of  the 
plaintiffs  lots  binding  on  the  street.  The  circuit  court  de- 
cided that  the  railroad  company  had  acquired  from  the  munici- 
pal authorities  a  right  to  lay  down  their  tracks  in  the  street, 
»ut  the  assent  of  the  municipality  could  not  confer  the  right 
to  erect  this  building  in  the  street.  The  supreme  court  said  : 
"  The  construction  of  a  permanent  freight  depot  in  Water  street 
was  an  unauthorized  and  improper  occupation  of  that  street 
It  was  a  total  obstruction  of  the  passage ;  and  this,  as  we 
have  said,  cannot  be  created  or  allowed.  It  is  subversive  of, 
and  totally  repugnant  to,  the  dedication  of  the  street,  as  well 
as  to  the  rights  of  the  public." 

It  may  be  said  that  in  this  case  the  complainant  is  not  en- 
tirely deprived  of  the  use  of  the  street.  This  is  true.  But 
there  is  a  very  serious  impediment  to  the  use  of  the  street  by 
vehicles,  although  the  obstruction  is  not  total.  A  solid  stone 
structure,  88  feet  long  and  about  16  feet  wide,  ascends  from 
the  grade  of  the  street  to  a  height  of  9  feet  Before  its  erec- 
tion there  was  an  open  street  in  front  of  Garrett's  lot  meas- 
uring 36  feet  from  curb  to  curb.  The  open  space  in  front  of 
his  lot  has  been  so  much  reduced  that  it  measures  less  than 
10  feet.  He  is  not  deprived  of  all  use  of  his  lot,  but  he  is 
prevented  from  the  aavantageous  use  of  it  which  he  has  a 
right  to  make,  and  upon  whicn  its  value  very  largely  depends. 
It  cannot  be  said  that  his  property  has  been  destroyed;  but, 
in  the  language  of  the  authorities,  the  injury  reaches  to  the 
very  substance  and  value  of  the  estate,  and  goes  to  the  de- 
struction of  it,  in  the  character  in  which  it  has  been  en- 
joyed, and  it  impairs  the  just  enjoyment  of  the  property  in 
the  future.  This  last  circumstance  is  one  of  the  tests  given 
by  Judge  Story  to  determine  the  propriety  of  an  injunc- 
tion. Story  Eq.  Jur.  §  928.  If  an  individual  should  block- 
ade the  access  to  the  complainant's  lots,  and  say  to  him,  "You 
may  sue  me  for  damages,  and  recover  full  compensation  for 
the  injury  which  I  have  done  to  you/'  a  coort  of  equity  would 
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not  tolerate  such  an  excuse  for  the  trespass,  but  would  order 
the  removal  of  the  obstruction. 

In  whatever  way  the  city  council  may  authorize  the  public 
use  of  the  streets  for  railroad  purposes,  it  can  in  no  manner 
diminish  or  disparage  private  rights  in  connection  with  them. 
These  are  under  the  protection  of  the  law  of  the  land,  and 
any  invasion  of  them  must  be  redressed  by  the  ordinary  proc- 
ess of  the  tribunals  of  justice.  It  is  not  competent  for  the 
city  council,  with  or  without  the  sanction  of  the  legislature, 
to  debar  an  injured  party  from  a  resort  to  the  ordinary  reme- 
dies provided  by  the  law  of  the  land  for  the  protection  of 
property,  and  to  restrict  him  to  an  action  for  damages.  If  any 
such  effect  be  attributed  to  the  ninth  section  of  the  ordinance 
of  the  mayor  and  city  council  of  April  8,  1891,  it  must  be  de- 
termined that  for  such  purpose  it  is  simply  void. 

In  O'Brien  v.  Eailroad  Co.,  74  Md.  363,  50  Am.  &  Eng.  R 
Oas.  194,  it  was  decided  that,  as  there  had  not  been  a  phys- 
ical invasion  of  the  property  of  the  complainant  by  the  rail- 
road company,  there  was  no  taking  of  private  property, 
within  the  meaning  of  the  constitution,  and  that,  therefore, 
there  was  no  ground  to  require  a  condemnation  before  pro- 
ceeding with  the  work  of  the  railroad.  The  complainant  was 
the  owner  of  property  abutting  on  a  street  in  which  the  rail- 
road company  was  making  a  cut  so  as  to  provide  an  entrance 
to  a  tunnel  which  it  was  authorized  to  construct.  The  injury 
to  the  complainant  was  not  regarded  as  serious.  It  would 
not,  therefore,  according  to  the  principles  above  stated,  have 
justified  an  injunction.  Let  us  quote  the  language  of  the 
court :  "  It  is  not  charged,  or  in  any  wa^  claimed,  that  the 
plaintiff  will  be  deprived  of,  or  seriously  hindered  in,  the  right 
of  access  to  his  property  from  the  street,  by  the  making  of 
the  cut.  *  *  *  The  street,  after  the  cut  is  made,  will  still  re- 
main in  front  of  the  plaintiff's  propertv,  on  the  east  side  of 
the  cut,  about  forty-one  feet  wide.  There  is  no  question, 
therefore,  presented  here  as  to  the  right  of  the  plaintiff  to 
compensation  for  obstructing  access  to  his  property  from  tlie 
street"  Page  371,  74  Md.,  and  page  141.  This  passage 
shows  a  marked  difference  between  that  case  and  the  present 
one. 

I  see  nothing  to  defeat  the  complainant's  right  to  such 
relief  as  a  court  of  equity  is  able  to  give  him,  un- 
less he  has  lost  it  by  delay  in  instituting  these  pro-  ^^'m^'^*"* 
ceedings.    The  evi/ence  does  not  show  the  precise  SLCH"  "•' 
time  at  which  the  abutment  was  completed ;  but 
the  plans  for  the  elevated  road  were  approved  by  the  city 
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commissioner  July  28,  1892,  and  the  bill  of  complaint  was 
filed  November  15th  of  the  same  year.  The  superstructure 
was  placed  on  the  abutment  after  the  filing  of  the  bill.  There 
could  not  have  been  much  delay  on  the  part  of  the  complain- 
ant in  instituting  these  proceedings ;  certainly,  not  so  much 
as  would  defeat  his  right  to  relief  on  the  ground  of  laches,  or 
acquiescence  in  the  construction  of  the  abutment  The  usual 
course  would  be  to  decree  a  removal  of  the  obstruction,  and 
this  ought  to  be  done  in  the  present  instance,  if  it  were  neces- 
sary for  the  protection  of  the  complainant's  interest.  But 
a  court  of  equity,  iu  the  exertion  of  its  powers,  is  always  gov- 
erned by  a  benignant  sense  of  justice,  and  never,  even  in  the 
redress  of  wrongs,  inflicts  needless  injury.  The  removal  of 
the  abutment  would  prevent  the  Lake  Koland  Company  from 
making  efficient  use  of  its  road,  and  would  cause  incalculable 
damage  to  its  business.  We  ought,  therefore,  to  forbear  to 
order  the  removal,  if  it  will  repair  the  injury  which  it  has 
produced. 

It  has  been  often  said  that  the  granting  or  refusing  an  in- 
junction is  a  matter  resting  in  the  sound  discretion  qt  th^ 
court.  This  may  perhaps  be  considered  rather  a  vague  state- 
ment. But,  however,  in  exercising  this  jurisdiction,  the 
courts  take  into  view  all  the  facts  affecting  the  rights  of  the 
parties  concerned,  and  frame  their  decisions  in  such  manner 
as  to  do  complete  justice  between  them.  They  may  grant  an 
injunction  on  terms,  and  they  may  dissolve  it  on  terms.  We 
do  not  fail  to  see  that  in  this  case  a  rigid  application  of 
abstract  rules  of  procedure  would  do  more  injustice  than  it 
would  remedy.  But,  by  reason  of  the  plastic  character  of 
equity  practice,  we  are  enabled  to  mould  our  decree  in  this 
case  in  such  manner  as  to  attain  substantial  justice.  A 
notable  instance  in  which  the  relief  was  modified  to  suit  the 
circumstances  of  the  case  may  be  found  in  Green  v.  Drum- 
mond,  31  Md.  71,  although  it  was  entirely  different  from  that 
prayed  in  the  bill  of  complaint.  A  bill  in  equity  was  filed  for 
the  specific  performance  of  a  contract  for  the  purchase  of  real 
estate.  The  court  decided  that  specific  performance  could 
not  be  decreed,  but  nevertheless,  as  the  complainant  had 
expended  money  on  the  faith  of  the  contract,  it  decreed  him 
pecuniary  compensation. 

The  complainant  contends  that  the  Lake  Boland  Company 
has  no  right  to  deprive  him  of  the  means  of  access  to  his 
property,  and  of  the  other  benefits  of  the  street,  without  first 
making  him  compensation,  to  be  agreed  upon  between  themj 
or  to  be  ascertained  by  condemnation  under  the  right  of  emi- 
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nent  domain.  According  to  the  decision  in  O'Brien  v.  Bail- 
road  Co.,  we  cannot  sustain  his  position  that  this  is  a  case  for 
the  exercise  of  the  right  of  eminent  domain.  If,  however, 
there  had  been  a  condemnation  of  this  kind,  he  would  have 
been  awarded  a  sum  of  money  su£Bcient  to  compensate  him 
for  the  rights  taken  from  him.  If  we  render  a  decree  in  his 
favor  for  this  amount,  we  will  satisfy  the  demands  of  justice 
as  fully  as  we  are  able  to  do  under  the  circumstan^ces  of  this 
case.  We  ought,  therefore,  to  compute  from  the  evidence  the 
amount  of  the  damage  which  has  been  done  to  him,  and  decree 
that  the  Lake  Boland  Company  shall  pay  this  sum  to  him. 
If  it  shall  not  be  paid  within  90  days,  we  ought  to  orderUe 
abutment  to  be  removed. 


Potto  (Charles  W.) 

v. 

Quaker  Citt  Elevated  Bailboad  Co. 

{Supreme  Court  of  Bmnsylvarda^  May  7,  1894.) 

Elevated  Railroads  In  Penntytvania— Not  Street  Railways  [(1)  p.  408] — 
Are  There  Governed  by  Steam- railroad  Act. — In  PennsylvaDia  an  elevated 
railroad  in  a  city  is  not  governed  by  the  statutes  respecting  street  railways, 
bat  is  controlled  by  the  general  railroad  act  of  April  4,  1868,  relating  to 
steam  railroads,  and  such  roads  most  proceed  under  that  act  to  acquire 
a  location  and  to  ascertain  and  secure  payment  of  the  damages  which  the 
location  and  construction  of  its  road  will  inflict.     {Page  404.) 

Same — How  One  Railroad  may  Acquire  Right  of  Way  upon  Land  of 
Another  Company. — In  Pennsylvania,  under  the  act  above  named,  an  ele- 
vated railroad  company  cannot  enter  upon  lands  or  streets  already  appro- 
priated to  the  use  of  another  railroad,  except  by  virtue  of  the  power  of 
eminent  domain  and  upon  payment  of  damages  to  the  company  whose  line 
is  thus  encroached  upon.    {l\ige  404.) 

Same— Act  of  May  31, 1887,  Authorizing  City  Railroads  to  Elevate  or  De- 
press Tracks  In  Cities— Construction  of  Act.— The  Act  of  May  81,  1887, 
supplementary  to  the  Act  of  April  4,  1868,  which  authorizes  railroad  com- 
panies whose  route  extends  into  or  passes  through  any  city  to  elevate  or 
depress  the  line  of  their  road  over  or  under  the  surface  of  the  streets,  con- 
templates the  elevation  or  depression  of  so  much  of  an  existing  line  of  rail- 
road as  may  be  necessary  to  avoid  grade  crossings,  and.  does  not  authorize 
the  construction  of  elevated  street  railroads.     (J^ge  405.) 

Elevated  Railroads— Grant  to  Corporation  Unauthorized  to  Maintain 
Railroad — Ultra  Vires.— The  act  of  a  city  in  granting  to  an  elevated  street- 
railroad  company,  under  a  mutual  mistake  as  to  the  character  and  corpo- 
rat-e  powers  of  the  latter,  permission  to  buHd  and  operate  its  road  within 
the  city  limits,  is  ultra  vires  and  void.     {Page  406.) 

1  (N.  s.)  A.  &  £.  li.  Cas.—  26 
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Rights  of  Abutters  to  Restrain  Illegally  Constructed  Road  [(2)  p.408J.— An 
abutting  property  owner  has  the  right  to  restrain  by  injunction  an  elevated 
street-railroad  company  which  has  failed  to  comply  with  the  statute  respect- 
ing the  acquisition  of  the  right  to  build  and  operate  its  road.     {Fage  408.) 

Appeal  from  Philadelphia  county  court  of  common  pleas. 
Affirmed. 

Charles  B.  McMichael,  WiUiam  S.  Stenger^  Mayer  8vM>erger^ 
and  Furman  Sheppard,  for  appellant. 

Ellis  Ames  Bernard^  Byfus  K  Shapieyy  and  John  G.  Johnson^ 
for  appellee. 

Williams,  J. — The  system  of  railroad  legislation  in  force  in 
statement  of  *^^^  State  is  a  growth.  It  has  expanded  with  the 
deTeiopnent  development  of  our  resources,  and  the  demand  for 
of  railroads  in  improved  facilities  for  trade  and  travel.  This  will 
PenasyiTaaia.  ^^  evident  from  a  cursory  glance  at  the  system. 

In  the  early  history  of  railroads  and  other  business  euter- 

S rises  each  corporation  was  created,  and  its  powers  and  duties 
efined,  by  a  special  law  passed  for  that  particular  purpose. 
As  corporations  increased  in  number,  and  were  directed 
towards  production  as  well  as  transportation,  it  became  evi- 
dent that  the  public  welfare  required  that  all  corporations  of 
the  same  class  should  possess  the  same  powers  ana  privileges, 
and  be  subject  to  the  same  restrictions.  For  this  purpose 
general  laws  were  passed  providing  uniformity  of  organiza- 
tion, of  corporate  powers,  and  liabilities.  Then  followed  laws 
under  which  incorporation  could  be  effected  without  resort  to 
special  legislation. 

Our  general  or  free  railroad  laws  were  among  the  earliest 
of  these  provisions  for  the  organization  of  corporations  of  a 
particular  class  without  resort  to  special  legislation.  The 
railroad  companies  organized  under  the  general  railroad  laws 
belong  to  one  class.  Their  roads  are  of  standard  gauge,  are 
built  upon  a  right  of  way  secured  by  purchase  or  by  tne  ex- 
ercise of  the  right  of  eminent  domain,  and  the  companies  are 
common  carriers  of  passengers  and  freight  for  the  general 
public.  But  these  railroads  accommodated  the  towns  and  the 
industries  upon  their  line.  Those  a  little  way  off  the  route  were 
put  at  a  disadvantage,  to  remedy  which  our  system  of  "  lateral 
railroad«i "  was  devised.  This  enabled  the  owners  of  mines,  quar- 
ries, mills,  and  factories  a  few  miles  from  the  line  of  a  railroad 
to  build  a  lateral  road  for  the  purpose  of  bringing  their  prod- 
ucts to  the  main  stem  or  trunk  for  shipment.  Several  years 
later  the  narrow-gauge  system  was  adopted,  to  accommodate 
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business  in  regions  where  it  was  thought  a  standard-gauge 
road  could  not  be  supported.  This  is  tne  point  to  which  the 
general  railroad  laws  of  the  state  have  now  come,  and  at 
which  they  are  waiting  some  new  demand  for  modification. 

Our  street-railroad  legislation  has  a  similar  history.  At 
first  each  company  was  organized  by  a  special  law  passed  for 
the  purpose.  Then  came  our  general  system  for  the  organ- 
ization of  street-railroad  companies  as  a  class.  The  purpose 
of  their  organization  was  to  provide  a  cheap  and  convenient 
mode  for  the  carriage  of  passengers  in  the  centers  of  popu- 
lation and  business.  Their  tracks  are  located  upon  the  sur- 
face of  the  streets  and  highways.  They  are  required  to 
conform  to  the  grade  of  such  streets  as  fixed  by  the  municipal 
authorities.  Their  cars  were  originally  drawn  by  horses,  in 
the  same  manner  as  the  stage  and  omnibus  which  they  super- 
seded. The  street  car  was  simply  an  improved  and  enlarged 
carriage,  moving  over  an  existing  highway,  to  facilitate  the 
travel  upon  it. 

It  was  accordingly  held  by  this  court  that  the  construction 
of  a  street-railroad  track  upon  a  city  street,  and  the  use  of  it 
for  the  movement  of  street  cars,  imposed  no  n.ew  or  additional 
servitude  on  the  lands  of  lot  owners  fronting  on  the  street. 
It  was  simply  the  use  of  the  street  for  the  purpose  for  which 
it  was  opened,  in  the  way  most  convenient  for  the  accommo- 
dation of  the  public ;  and  the  location,  construction,  and  use 
of  the  track  in  the  ordinair  manner  on  the  surface  of  the 
street  was  damnum  absque  injuria.  EafFerty  v.  Traction  Co., 
147  Pa.  St.  579,  50  Am.  &  Eng.  R  Cas.  239. 

Other  modes  of  traction  tnan  by  horse  power  have  been 
permitted  by  law  as  experiment  has  demonstrated  their  va]ue ; 
but  the  character,  rights,  and  powers  of  street  passenger 
railroad  companies  have  undergone  no  modification,  other 
than  such  as  relates  to  the  mode  of  traction,  up  to  the  pres- 
ent time.  Such  railroads  belong  to  the  surface  of  an  open 
highway.  They  must  conform  to  grade  of  the  highway. 
They  must  carry  passengers  only.  They  may  not  occupy  any 
street  upon  which  another  street  passenger  railroad  is  already 
located,  except  for  a  short  distance,  and  to  complete  a  circuit. 
They  are  dependent  upon  municipal  permission,  and  are  sub- 
ject to  municipal  regulation  and  control.  This,'  with  the 
exception  of  a  few  provisions  for  "  inclined-plane  railways," 
completes  the  system  of  street  passenger  railroad  legislation 
as  it  exists  on  our  statute  books. 

No  such  demand  has  jet  arisen  for  a  system  of  elevated 
passenger  roads  in  our  cities  as  has  induced  the  Ic^nslature 
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to  enter  upon  the  work  of  providing  for  them.  We  have  no 
express  provisions  for  the  location,  construction,  or  operation 
of  an  elevated  street  passenger  railroad  ;  and  we  have  no  ma- 
chinery adapted  to  the  ascertainment  of  the  damages  that  the 
construction  of  such  a  railroad  might  inflict  upon  lot  owners 
along  the  streets  occupied  by  it. 

The  defendant  company  practically  concedes  all  this,  and 
does  not  deny  that  as  a  street  passenger  railroad  company  it 
could  not  occupy  a  street  already  occupied  by  a  surface  street- 
railroad  company.  It  asserts,  however,  that,  as  a  steam-rail- 
road company  incorporated  under  the  general  railroad  laws  of 
1868,  it  may  elevate  its  track  under  the  act  of  1887,  and  use 
its  elevated  line,  not  for  general  railroad  purposes,  but  simply 
and  exclusively  as  a  street  passenger  railroad. 

This  makes  it  necessary  to  consider  the  acts  referred  to, 
and  see  just  what  they  authorize.  The  act  of  1868  is  part  of 
our  system  of  general  railroad  legislation.  The  first  section 
confers  on  companies  organized  under  its  provi- 
1868,  eonstniMi  sio^^s  the  po wer  '*  of  constructing,  maintaining,  and 
-OrganiiatioB  operating  a  railroad  for  public  use  in  the  convey- 
or railway  ance  of  persons  and  property"  between  the  places 
eompaaiM.  from  and  to  which  the  road  is  to  be  constructed. 
The  ninth  section  gives  the  power  to  construct  branches  such 
I.'  may  be  deemed  necessary  by  the  company  "to  increase  its 
business  and  accommodate  the  trade  and  travel  of  the  public.'* 
The  tenth  and  eleventh  sections  confer  the  right  to  cross  and 
to  connect  with  the  lines  of  other  railroad  companies.  Other 
portions  of  the  general  system  provide  for  the  location  of  a 
line  upon  which  the  railroad  may  be  built,  the  entry  upon 
lands  needed,  under  the  power  of  eminent  domain,  the  ascer- 
tainment of  the  damages  done  to  landowners,  and  the  security 
to  be  given  for  the  payment  of  the  same.  There  could  be  no 
reasonable  doubt  that  a  railroad  company  organized  under 
this  system  possessed  only  the  powers  of  a  steam-railroad 
company,  and  could  not  enter  upon  the  business  of  a  street 

{)assenger  railroad.  But  the  legislature  was  not  satisfied  to 
eave  this  question  to  interpretation  merely.  It  declared  ex- 
pressly in  the  twelfth  section  of  the  act  of  1868  that  the  pro- 
visions of  that  act  should  "  not  be  construed  so  as  to  authorize 
the  formation  of  street  passenger  railway  companies  to  con- 
struct passenger  railways  in  any  city  or  borough  of  this  com- 
monwealth. 

Two  things  are  very  definitely  settled,  therefore,  by  the  act 
of  1868 :  First,  that  any  company  incorporated  under  its  pro- 
visions must  necessarily  be  a  steam-raihroad  company,  within 
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the  meaning  of  our  general  railroad  laws ;  second,  that  such 
company  cannot  acquire  by  construction  or  implication  the 
rights  and  powers  of  a  street  passenger  railroad  company. 

The  defendant  company  is,  then,  a  steam-railroad  company, 
incorporated  as  such  under  our  general  railroad  BkUrMda 
laws.    It  must  proceed  under  those  laws  to  acquire  oriMiMd 
a  location  for  its  line,  and  to  ascertain,  and  secure  'Jfg  p^^ 
the  payment  of ,  the  damages  which  the  location  and  AreitMM 
construction  of  its  road  will  inflict  on  those  over  minMidi. 
whose  lands  it  is  laid.     When  it  has  acquired  title  to  its  loca- 
tion, whether  by  purchase  or  by  the  exercise  of  its  right  of 
entry  under  eminent  domain,  it  may  build  and  operate  its  road 
as  a  common  carrier  of  persons  and  freight,  in  the  same  manner 
as  any  other  railroad  may  do  which  is  organized  under  the 
laws  of  this  state.     But  it  cannot  enter  upon  lands  or  streets 
already  appropriated  to  another  railroad  except  by  virtue  of 
eminent  domain,  and  upon  payment  of  damages  to  the  com- 
pany whose  line  is  interfered  with.     The  conditions  upon 
which  such  entry  may  be  made  under  existing  laws,  the  char- 
acter of  the  necessity  that  will  justify  it,  and  the  mode  of 
procedure  in  such  cases,  were  considered  and  settled  in  Ap- 
peal of  Pittsburg  Junction  B.  Co.,  122  Pa.  St.  611. 

Now,  it  is  clear  upon  the  bill  and  answer  that  the  defendant 
company  has  never  attempted  to  secure  a  location  or  right  of 
way  for  its  steam  railroad  upon  the  property  of  private  own- 
ers, or  along  Market  street,  in  the  city  of  Philadelphia.  It 
has  not  applied  to  the  city  for  permission  to  build  the  only 
sort  of  railroad  it  has  power  to  build  in  the  streets  of  the  city ; 
and,  if  it  had  done  so,  the  city  is  powerless  to  give  permission, 
except  upon  such  conditions  as  shall  protect  the  lot  owners, 
thepublic,  and  the  surface  railroads  rightfully  on  the  streets. 

We  come  next  to  consider  the  act  of  1887.     This  also  is  a 
part  of  our  system  of  general  railroad  laws.     I*  ^^  1  • » 
a  supplement  to  the  act  of  1868,  already  considered,  igg^^  eoaitraed 
and  applies  only  to  steam  railroads,  within  the  — cuanviBv 
meaning  of  those  words  as  fixed  by  the  general  »•**••'""* 
railroad  laws.     What  was  the  mischief  to  be  reme-  "**'• 
died  by  this  supplementary  legislation  ?    It  was  the  existence 
of  grade  crossings  of  city  streets  by  the  lines  of  railroad  com- 
ing into  or  passing  through  the  cities  of  the  commonwealth. 
What  was  the  obvious  remedy  for  this  mischief  ?    To  elevate 
or  depress  the  lines  or  parts  of  the  lines  of  such  railroads,  so 
that  the  trains  should  cross  the  streets  above  or  below  the 
street  grade.     The  act  of  1887  provides  this  remedy,  and  au- 
thorizes  railroad  companies  whose  route  extends  into  or 
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through  any  city  in  the  commonwealth  to  elevate  or  depress 
the  line  of  their  road  over  or  under  the  surface  of  the  streets. 
The  words  are :  "  May  elevate  or  depress  the  whole  or  any 
part  of  so  much  of  the  line  of  their  railroad  as  lies  within  the 
corporate  limits  of  such  city."  This  was  not  intended,  and 
cannot  be  construed,  as  authorizing  the  building  of  an  elevated 
railroad  such  as  is  contemplated  by  the  defendant  company, 
but  the  elevation  or  depression  of  so  much  of  an  existing  or 
an  authorized  line  of  railroad  as  may  be  deemed  necessary  to 
avoid  grade  crossings.  A  part  may  be  elevated  and  a  part 
may  be  depressed ;  the  object  being,  as  stated  in  the  act,  to 
carry  the  line  of  a  railroad,  with  its  passing  trains,  "  over  or 
under  the  surface  of  the  streets  of  such  city,"  instead  of  cross- 
ing them.  The  extent  to  which  the  elevation  or  depression 
shall  be  carried  is  left  to  be  determined  by  the  railroad  com- 
pany and  the  city,  and  must  depend  in  each  instance  on  the 
character  of  the  route,  the  frequency  of  trains,  the  confor- 
mation of  the  surface,  and  similar  considerations. 

It  will  thus  be  seen  that  the  act  of  1887  does  not  provide 
for  any  new  class  of  corporations  or  of  railroad  lines,  out  for 
the  change  of  grade  of  tne  lines  of  steam  railroads  in  cities, 
in  the  interests  of  public  safety,  and  convenience  in  the  mov- 
ing of  trains  into  and  out  of  such  cities.  If  the  defendant 
company  had  a  line  located  in  accordance  with  our  general 
railroad  laws,  it  might  elevate  or  depress  a  portion  of  it,  under 
the  act  of  1887 ;  but  it  must  first  have  a  line  before  it  can 
elevate  it.  The  act  contemplates  a  line  of  railroad  actually 
located  on  the  surface  over  which  the  company  moves  or  may 
move  its  trains  across  streets  at  grade,  and  provides  for  the 
elevation  or  depression  of  parts  of  such  a  line  so  as  to  take 
the  trains  "over  or  under  the  surface  of  the  streets"  so 
crossed. 

It  follows,  therefore,  that,  as  the  defendant  company  is  in- 
corporated as  a  steam-railroad  company  under  the -act  of  1868, 
it  must  locate  its  right  of  way,  and  acquire  a  title  to  it,  before 
the  provisions  of  the  act  of  1887  can  be  invoked  in  aid  of  the 
elevation  or  depression  of  any  part  of  its  line.  The  permis- 
sion of  the  city  cannot  relieve  against  this  necessity,  nor  can 
the  contract  between  the  defendant  and  the  city  serve  any 
valuable  purpose. 

The  contract  was  entered  into  under  a  mutual  mistake  as 
to  the  character  of  the  defendant  and  its  corporate  powers. 
It  was  vltra  vires  on  both  sides.  The  defendant  assumed  to 
be,  and  contracted  to  conduct  business  as,  a  street  passenger 
railroad  company.       The   city  assumed  that  it  was  what 
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it  claimed  to  be,  and  was  authorized  to  do  the  business  it 
o£fered   and  undertook  to  do.     Each   contracted,   Mnaidpaiaa* 
therefore,  to  do  what  it  had  not  the  legal  right  to  thoritj  to 
perform,  and  as  a  consequence  neither  acquired  >»•»<•  •!•▼•*•* 
any  rights  under  the  contract  capable  of  enforce-  "idTnibMace 
ment  at  law.     The  view  we  have  taken  of  this  case  oreaabUBv 
renders  an  examination  of  the  other  questions  raised  "tatnte. 
wholly   unnecessary.     They  are  interesting   and  important, 
but  their  decision  will  be  more  appropriately  made  when  we 
reach  a  case  that  depends  upon  them.     This  case  does  not 

We  summarize  our  conclusions,  so  far  as  they  effect  this 
case,  as  follows : 

1.  We  have  no  statute  in  this  state  that  authorizes  the  in- 
corporation of  elevated  street  passenger  railroads,  sannaryor 
and  no  machinery  for  use  in  acquiring  a  right  of  eonciuiioai. 
way  for  an  elevated  railroad  overhanging  the  streets,  and 
surface  street  railroads  upon  them. 

2.  The  appellant  is  not  a  street  passenger  railroad  company, 
and  cannot  acquire  the  rights  and  franchises  of  such  company 
without  incorporation  under  our  street-railroad  laws. 

3.  The  appellant  is  a  steam-railroad  company,  incorporated 
under  the  general  railroad  laws  of  the  state ;  and  as  a  common 
carrier  of  persons  and  property  is  possessed  of  the  powers 
and  is  subject  to  the  duties  imposed  on  steam  railroads  by 
the  laws  of  the  state. 

4.  Among  its  powers  is  that  of  locating  and  acquiring  title 
to  a  location  or  route  for  its  railroad  in  accordance  with  the 
provisions  of  the  general  railroad  laws  relating  to  that  subject. 

5.  It  has  not  exercised  this  power,  and,  as  a  consequence, 
it  has  no  route  or  right  of  way  on  which  it  can  lawfully  build 
a  line  of  railroad. 

6.  As  it  has  no  right  of  way  on  the  surface  on  which  it  can 
build  a  line  of  railroad,  it  has  no  line  to  elevate  or  depress 
under  the  provisions  of  the  act  of  1887,  and  can  take  nothing 
whatever  under  that  act. 

7.  The  contract  between  the  appellant  and  the  city  of  Phila- 
delphia cannot  change  the  corporate  character  or  powers  of 
the  appellant  company,  nor  can  the  permission  of  the  city 
give  to  it  the  right  to  build  and  operate  an  elevated  street 
passenger  railroad  overhanging  the  streets  and  the  surface 
street-railroad  lines,  in  the  absence  of  any  legislation  whatever 
authorizing  or  providing  for  such  elevated  structure,  and  the 
ascertainment  of  the  damages  to  be  done  to  lot  owners  thereby. 

8.  The  erection  by  the  appellant  of  the  structure  complained 
of  is  therefore  unauthorized.    It  was  for  this  reason  rightly 
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enjoined  by  the  court  below,  and  the  decree  appealed  from  is 
now  affirmed,  at  the  costs  of  the  appellant. 


ABSTRACTS   OF   RECENT   DECISIONS, 

(1)  Elevated  Railways  are  not  Street  Railways  within  Iowa  Code  Ex- 
empting Such  Roads  from  Compensating  Abutting  Lotowners. — An 
elevated  railway  operated  by  steam  constructed  for  the  carriage  of 
passengers  and  stopping  at  street  crossings  for  their  accommoda- 
tion is  not  a  street  railway  within  a  statute  (Code,  §  464)  requiring 
compensation  to  owners  of  land  abutting  on  streets  wherein  a  rail- 
way tmck  is  laid,  but  which  exempts  street  railways  from  its  pro- 
visions. Freiday  v.  Sioux  City  R.  T.  Co.,  (Iowa,  Oct.  17,  1894)  60 
N.   W.  Rep.  656. 

The  court  stated  its  views  as  follows:  **Is  the  elevated  railway  of  de- 
fendant a  street  railway,  within  the  meaning  of  those  words  as  used  in  sec- 
tion 464  of  the  Code?  If  it  is  not  a  *  street  railway/  within  the  statutory 
meaning,  then  it  is  a  railway  which  cannot  be  erected  and  operated  without 
first  making  just  compensation  to  the  abutting  lot  owner.  While  it  is  true 
that  defendant  company's  road  is  operated  only  for  the  carriage  of  pas- 
sengers, and  its  cars  stop  at  street  crossings  to  receive  and  disclmrge  such 
passengers,  and  while  it  runs  lengthwise  of  and  is  elevated  above  the  street, 
and  may  be  said  to  be  a  street  railway  in  the  sense  that  it  is  a  conveyance 
by  rail  for  the  carrying  of  passengers  only  from  one  part  of  the  city  to 
another,  still  it  does  not  follow  that  it  is  a  ^street  railway,^  within  the  stat- 
utory provision.  When  this  section  of  the  Code  was  enacted,  such  a  thing 
as  an  elevated  railway,  transferring  people  from  one  part  of  a  city  to 
another,  was  unknown.  There  is  no  reason  to  think  that  the  legislature, 
in  passing  this  section,  had  in  mind  such  means  of  transportation.  Indeed, 
under  the  circumstances,  it  must  be  presumed  that  the  words  *  street  rail- 
way,' as  used  in  tlie  statute,  originally  referred  to  the  then  known  and  used 
railways,  the  rails  of  which  were  laid  to  conform  to  the  grade  of  the  sur- 
face of  the  street,  and  the  construction  of  which  did  not  of  necessity  ex- 
clude the  public  from  the  use  of  a  part  of  the  street.  While,  as  we  have 
indicated,  the  object  attained  by  an  elevated  railway  like  defendant's  is 
the  same  as  in  case  of  a  street  railway  laid  upon  the  surface  of  the  street, 
viz.,  the  transportation  of  people  from  one  place  to  another  within  the 
municipality,  in  every  other  respect  the  elevated  road  is  distinguishable 
from  a  surface  railway.  The  defendant  company's  road  is  elevated  above 
the  street.  It  is  supported  by  posts,  which  are  a  permanent  obstruction  to 
travel.  It  has  an  overhead  roadbed,  inclosed  at  the  sides,  which  obstructs 
the  light  and  view.  Such  a  structure  reduces  the  value  of  abutting  prop- 
erty, and  impairs  its  free  use  and  unrestricted  enjoyment.  Holding,  as  we 
do,  that  defendant  company's  road  is  a  *  railway,'  and  not  a  *  street  railway,' 
within  the  language  used  in  section  464  of  the  Code,  it  was  necessary  for 
defendant,  before  laying  its  track  and  operating  its  road,  to  have  the 
damages  to  plaintiff  assessed  and  paid." 


NOTES. 

(2)  Injunction  Restraining  Illegal  Construction. — See  note,  p.  50,  anfe. 
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V. 

Manhattan  Sailwat  Compant. 

(143  New  York  1.) 

Compensation  to  Municipality  for  Use  of  Streets — Construction  of  Act 
1867,  ch.  489,  Directing  Manner  of  Payment. — Under  the  act  of  1867,  ch. 
489,  which  provided  for  the  constmction  of  an  experimental  line  of  railway 
in  the  coanties  of  New  York  and  Westchester,  authorized  a  designated 
companv  to  constmct  an  elevated  railroad  on  a  route  therein  specified,  and 
required  such  company  to  pay  to  the  city  of  New  York  a  fixed  percentage 
of  its  net  income  for  the  use  of  its  streets,  in  the  manner  to  be  thereafter 
directed  by  the  legislature,  the  municipality  was  not  entitled  to  collect  the 
percentage  under  the  general  laws  then  in  existence,  nor  until  the  legis- 
lature had  fixed  the  mode  of  payment.  (Page  421.)  Distinguishing 
Mayor,  etc.,  e.  Twenty-third  Street  R.  Co.,  118  N.  Y.  811,  41  Am.  &  Eng.  R. 
Cas.  640. 

Same— Same — Effect  of  Legislative  Direction  as  to  Mode  of  Payment. — 
Hie  provision  that  the  payment  should  be  made  in  a  manner  to  be  directed 
by  the  legislature  was  evidence  of  a  distinct  refusal  to  require  the  payment 
to  be  made  under  the  provisions  of  the  existing  general  laws  relative  to  the 
payment  to  and  receipt  by  the  city  of  its  revenues.     (Page  422.) 

ConstKutional  Law — Validity  of  Laws  1868,  ch.  855,  Amending  Laws 
1867,  ch.  489.— Ch.  855,  Laws  of  1868,  entitled  '*  An  act  supplementary  to 
chapter  489,  Laws  of  1867,  and  to  provide  for  the  collection  and  applica- 
tion of  revenue  in  the  county  of  New  York  in  certain  cases,'^  is  unconsti- 
tutional, because  violative  of  Art.  3,  §  16,  requiring  private  or  local  bills  to 
embrace  but  one  subject  which  shall  be  expres.sed  in  their  titles.  (Page  423.) 

Waiver  of  Invalidity  of  Statute  Requiring  Compensation  to  City  by  Pay- 
ment, and  Acceptance  of  Privileges  thereunder. — Payment  by  a  lessee  com- 
pany of  the  percentages  upon  its  income  in  accordance  with  the  terms  of 
the  invalid  statute  imposing  such  payments  upon  the  company  to  whose 
lights  and  liabilities  it  succeeded,  and  the  acceptance  of  privileges  under 
the  act,  and  the  provisions  of  a  subsequent  act  relative  to  the  construction 
of  its  road,  and  payment  of  the  percentage  down  to  and  after  the  passage 
of  the  act  authorizing  such  privileges,  amounted  to  a  waiver  of  and  an 
estoppel  by  it  to  assert  any  objections  which  might  otherwise  have  been 
offer^  to  the  provisions  of  the  invalid  act  so  far  as  they  provided  for  the 
manner  and  time  of  the  payment  of  the  percentages  imposed  upon  its  pred- 
ecessor, and  the  waiver  having  once  been  made,  operated  effectually  for 
the  future  as  well  as  for  the  past.     (Page  426.) 

Liability  of  Lessee  Company  Accepting  Provisions  of  Rapid  Transit  Act 
of  1875  and  Malcing  Payments  thereunder— Estoppel  by  Payment  under 
Invalid  Statute. — Under  the  provision  of  the  Rapid  Transit  Act  (Laws  1875, 
ch.  606)  authorizing  an  elevated  railroad  company  then  operating  its  line 
in  the  city  of  New  York  to  make  connections  with  other  railways,  etc.,  upon 
routes  prescribed  by  the  commissioners  to  be  appointed  under  the  act  upoD 
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compliance  with  certain  requirements  and  oonditions  to  be  imposed  by  said 
commissioners,  the  company  constructed  an  extension  of  its  route  and 
made  certain  connections  upon  routes  fixed  by  the  commissioners,  and  it 
and  its  lessee  operated  the  same  and  paid  the  percentage  imposed  by  the 
act  of  1867.  Held,  that  the  lessee  company  was  under  no  obligation  to  pay 
the  percentage  fixed,  notwithstanding  the  conditions  imposed  by  the  com- 
missioners and  signed  by  the  company  permitting  the  construction  of  the 
connecting  routes  **  with  all  privileges  and  with  like  effect  as  though  the 
same  had  been  a  part  of  the  original  route, *^  and  the  conditions  so  imposed 
did  not  carry  the  burden  imposed  as  to  the  original  route,  and  conse- 
quently the  lessee  was  not  estopped  from  denying  liabilities  because  of  pay- 
ments previously  made  by  it.  Andrews,  Ch.  J.,  Gray  and  Bartlett,  JJ., 
dissenting.  (Page  429.)  Distinguishing  Mayor,  etc.,  v.  Twenty-third 
Street  R.  Co.,  118  N.  Y.  311,  41  Am.  &  Eng.  R.  Cas.  640. 

Same — Future  Liability. — In  the  absence  of  express  statutory  liability, 
the  lessee  company  was  under  no  obligation  to  pay  the  percentages  in  the 
future.     {Page  439.) 

Right  of  Company  to  Counterclaim  Damages  Paid  to  Abutting  .Owners. 
— In  an  action  by  the  city  to  recover  the  percentages  required  by  the  legis- 
lature to  be  paid  by  the  company  to  the  municipality  for  the  use  of  its 
streets,  the  company  set  up  as  counterclaims  sums  paid  by  it  as  damages 
to  abutting  owners.  Held,  that,  as  there  was  no  warranty  in  respect  to  the 
free  use  of  the  streets  as  against  abutting  owners,  the  counterclaims  were 
not  allowable.     {Page  440.) 

Right  of  Company  to  Recover  Back  Percentages  Voluntarily  Paid. — Per- 
centages voluntarily  paid  by  the  lessee  company  cannot  be  recovered  back 
by  it.    {Page  440.) 

Appeal  from  an  order  of  the  Supreme  Court,  General  Term, 
first  judicial  department     Reversed. 

This  is  an  action  in  the  nature  of  one  for  an  accounting. 
The  plaintiff  demands  jiidgment  against  the  defendant,  that  it 
render  an  account  to  the  plaintiff  of  its  net  income 
arising  from  passenger  traffic  on  its  railroads  since 
the  5th  day  of  June,  1879,  and  that  it  pay  to  the  plaintiff  6  per 
cent  thereon  from  October  1,  1879,  after  crediting  defendant 
with  the  amounts  of  the  quarterly  payments  actually  made  by 
it  since  that  date.  The  defendant  denies  any  liability  to  pay 
any  amount  whatever,  and  it  also  sets  up  various  counterclaims 
for  which  it  demands  judgment.  The  controversy  arises  re- 
specting what  are  termed  the  "  Ninth  Avenue  &  Greenwich 
Street  Route,"  and  also  the  "Third  Avenue  Route,"  of  rail- 
roads operated  by  defendant  in  the  city  of  New  York.  The 
former  is  a  route  on  the  west  side  of  the  city,  and  runs  near 
the  borders  of  the  Hudson  river,  and  extends  from  Battery 

f)lace,  on  the  south,  to  Fifty-ninth  street,  on  the  north.  The 
atter,  or  the  Third  avenue,  is  an  east-side  route ;  and  the 
structure  thereon  was  built  subsequent  to  tnat  upon  the  west 
side,  and  under  a  different  statute,  and  for  the  purpose  of 
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forming  a  connecting  route  between  the  Ninth  Avenue  & 
Greenwich  Street  Bailroad  and  other  steam  railways,  or  the 
depots  thereof,  or  with  steam  ferries,  pursuant  to  the  thirty- 
sixth  section  of  what  is  known  as  the  "  Bapid-Transit  Act/' 
being  chapter  606  of  the  Laws  of  1875.  The  railroad  that  was 
built  upon  the  east  or  Third  avenue  side  of  the  city,  and  in 
accordance  with  the  routes  laid  out  for  it  under  the  act  last 
cited,  extends  from  a  connecting  point  with  the  Ninth  avenue 
road,  at  the  intersection  of  Greenwich  street  and  Battery 
place,  and  thence,  after  connecting  with  the  South  ferry, 
Hamilton  avenue  ferry,  and  Staten  Island  ferry,  proceeds 
northerly,  through  various  streets,  until  it  reaches  Third 
avenue ;  and  in  its  progress  through  these  streets,  and  along 
that  avenue  towards  its  terminus,  at  Harlem  bridge,  it  con- 
nects with  various  other  ferries  across  the  East  river,  and  also 
with  the  Grand  Central  railroad  station,  at  Forty-second 
street. 

The  questions  arising  in  the  case  depend  upon  various 
statutes  relating  to  these  elevated  railroads ;  and  as  they  are 
frequently  referred  to,  both  in  the  arguments  of  counsel  and 
in  the  opinion  of  the  court,  it  is  thought  to  be  matter  of  con- 
venience to  set  them  out  in  this  statement  as  fully  as  may  be 
necessary  to  a  proper  understanding  of  the  case.  The  first 
act  upon  the  subject  was  passed  April  20,  1866,  and  forms 
chapter  697  of  the  Laws  of  that  year.  It  is  an  act  supple- 
mentary to  what  is  commonly  known  as  the  "  General  Bail- 
road  Act  of  1850."  It  is  not  necessary  to  give  the  text  in  full, 
it  being  sufficient  to  say  that  it  provided  for  the  formation  of 
a  railroad  company  under  the  provisions  of  the  act  of  1850, 
and  for  the  purpose  of  carrying  persons  and  property  by 
means  of  a  propelling  rope  or  cable  attached  to  stationary 
power.  The  rate  of  fare  was  fixed  at  a  minimum  of  10  cents, 
with  a  right  to  not  exceeding  5  cents  for  each  mile,  or  any 

?ortion  thereof.  Under  this  act  of  1866,  the  West  Side  & 
bnkers  Patent  Bailroad  Company  was  duly  incorporated  for 
the  purpose  of  constructing,  maintaining,  and  operating  a  rail- 
way  for  public  use,  and  for  the  transportation  of  persons  and 
property  by  the  means  spoken  of  in  the  act.  The  railway  was 
to  commence  at  or  near  the  southerly  extremity  of  the  city  of 
New  York,  and  was  to  extend  thence  northerly,  with  one  or 
more  branches,  parallel  or  lateral  to  the  main  line,  through 
the  city,  to  the  village  of  Yonkers.  The  articles  of  association 
of  this  company  were  duly  filed  in  the  oflSce  of  the  secretary 
of  state  July  26,  1866.  Nothing  further  had  been  done  under 
the  provisions  of  this  act  when  chapter  489  of  the  Laws  of  1867 
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was  passed.  That  act  is  entitled  *' An  act  to  provide  for  the 
construction  of  an  experimental  line  of  railway  in  the  counties 
of  New  York  and  Westchester."  The  first  section  of  that  act 
authorized  the  West  Side  &  Yonkers  Patent  Bailway  Company 
to  commence  and  proceed  with  the  construction  of  the  elevated 
(so  called)  railway,  in  the  counties  of  New  York  and  West- 
chester, in  the  manner  and  upon  the  route  hereafter  specified. 
The  second  section  provided  that  the  railway  should  be  op- 
erated exclusively  by  means  of  propelling  cables  attached  to 
stationary  engines  placed  beneath  or  beyond  the  surface  of 
any  street  through  which  such  railway  might  pass,  and  was  to 
be  concealed  from  view,  so  far  as  the  same  might  be  detri- 
mental to  ordinary  uses  of  said  street,  and  provision  was  made 
for  the  kind  of  structure  that  was  to  be  built.  The  third, 
fourth,  and  fifth  sections  of  that  act  read  as  follows : 

"  §  3.  The  said  West  Side  and  Yonkers  Patent  Bailway 
Company  are  hereby  empowered  to  commence  the  construc- 
tion of  an  elevated  railway  as  aforesaid,  at  the  southerly  ex- 
tremity of  Greenwich  street,  near  Battery  place,  in  the  city  of 
New  xork,  and  extend  the  same  northerly  along  Greenwich 
street  for  a  distance  of  half  a  mile  in  length.  At  or  near 
the  center  of  the  same  shall  be  placed  a  stationary 
engine,  which  shall  be  constructed  to  operate  a  series  of  two 
lengths  of  propelling  cable,  extending  about  one  fourth  of  a 
mile  northerly,  and  one  fourth  of  a  mile  southerly,  and  put 
the  same  in  practical  operation  as  contemplated  by  said  com- 
pany, with  a  car  placed  upon  said  track,  loaded  to  a  weight 
equal  to  at  least  three  times  the  ordinary  weight  of  a  pas- 
senger car  proposed  to  be  used  thereon  with  its  occupants. 
When  the  said  experimental  section  shall  be  in  readiness 
within  *  *  *  the  time  hereinafter  mentioned,  the  commission- 
ers hereinafter  mentioned  shall  proceed  to  inspect  the  said 
railroad,  its  structures  and  operating  machinery.  Upon  due 
inspection  and  examination  as  aforesaid,  if  the  said  com- 
missioners shall  approve  of  the  structure,  plan,  and  operations 
of  the  said  elevated  railway,  and  shall  find  that  the  same  can 
be  operated  with  safety  and  dispatch,  then  the  said  commis- 
sioners shall  certify  to  such  facts,  and  shall  cause  a  copy  of 
their  certificate  of  approval  to  be  signed  in  duplicate,  and  one 
copy  sent  to  the  governor  of  the  state,  who,  upon  approving 
the  same,  shall  cause  it  to  be  filed  in  the  office  of  the  secre- 
tary of  state,  and  a  certified  copy  to  be  transmitted  to  the 
mayor  of  the  city  of  New  York,  and  thereupon  the  said  West 
Side  and  Yonkers  Patent  Bailway  Company  shall  be  author- 
ized to  extend  the  line  of  said  railway  northerly,  as  herein- 
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after  provided.  But  in  case  the  said  commissioners  shall  not 
approve  of  said  railway,  and  its  plan  of  construction  and 
operation,  they  shall,  in  like  manner,  sign  a  certificate  of  the 
facts,  with  an  order  for  the  removal  of  the  said  railway 
indorsed  thereon,  which  shall  be  sent  to  the  governor,  and 
when  approved  b^  him,  shall  be  filed  with  the  secretary  of 
state,  and  a  certified  copy  sent  to  the  mayor  of  the  city  of 
New  York,  and  thereupon  the  constructing  company  shall 
proceed  immediately  to  remove  the  structure,  and  shall  re- 
place the  streets  and  sidewalks  in  the  same  condition  as 
before  its  erection,  and  in  default  of  so  doing  the  corporate 
authorities  of  the  city  of  New  York  may  cause  the  same  to  be 
done  at  the  expense  of  the  said  company. 

"  §  4.  Upon  the  compliance  of  the  West  Side  and  Yonkers 
Patent  Bailroad  Company  with  the  requirements  of  the  pre- 
ceding sections  of  ihis  act,  and  upon  the  filing  of  the  certifi- 
cate of  the  commissioners  approved  as  aforesaid,  in  proof  of 
the  same,  the  said  company  is  hereby  authorized  to  extend  its 
line  of  elevated  (so  called)  railway  as  aforesaid,  along  both 
sides  of  Greenwich  street  to  Ninth  avenue,  and  along  both 
sides  of  Ninth  avenue,  or  streets  west  of  Ninth  avenue  to  the 
Harlem  river. 

"  §  6.  There  shall  be  three  commissioners,  of  whom  two  shall 
be  appointed  by  and  continued  during  the  pleasure  of  the  gov- 
ernor, and  one  by  the  Groton  aqueduct  board  of  the  city  of 
New  York,  whose  duty  it  shall  be  to  cause  the  inspection  of 
said  railway,  and  filing  of  certificates  thereof,  as  hereinafter 
mentioned,  and  who  shall  have  power,  in  case  of  the  extension 
of  the  line  of  railway,  as  specified,  to  authorize  the  construct- 
ing company  to  remove  any  obstructions  which  may  exist 
along  its  route,  and  to  direct  as  to  the  removal  aud  replace- 
ment of  awning  frames,  signs,  and  other  local  objects,  hereto- 
fore permitted  in  the  streets  along  which  such  railway  is  to 
pass.  They  may  designate  the  point  at  which  staircases  may 
be  erected  for  public  access  in  the  streets,  to  such  railway, 
and  where  '  turn-outs '  and  connecting  tracks  between  the  two 
tracks  along  the  street  may  be  erected.  The  said  commis- 
sioners mav  also  limit  the  speed  to  a  maximum  rate  com- 
patible with  public  safety,  at  which  cars  may  be  propelled 
upon  said  railway,  and  may  prohibit  the  erection  of  any 
structure  in  the  public  streets  by  said  constructing  company, 
which  shall  be  unsafe  or  unauthorized  by  this  act.  Their 
compensation  shall  be  paid  by  said  company,  at  the  rate  of 
ten  dollars  per  each  day  of  such  official  service,  as  sworn  to 
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by  them,  and  approved  by  the  governor.  A  majority  of  said 
commissioners  shall  be  competent  to  act  in  all  cases. 

The  sixth  section  is  not  important.  The  seventh,  eighth, 
ninth,  tenth,  and  eleventh  sections  read  as  follows : 

"  §  7.  It  shall  be  lawful  for  said  constructing  company  to 
rent,  purchase,  or  acquire,  such  buildings  or  parts  thereof  as 
may  be  convenient  for  the  stations  or  depots  for  public  access 
to  the  contemplated  railway,  and  to  hold  such  real  estate  and 
personal  property  as  may  be  deemed  desirable  in  the  location 
of  the  aforesaid  route  and  prosecution  of  the  business  con- 
nected with  such  railway,  but  shall  be  subject  to  the  lia- 
bilities and  enjoy  the  privileges  mentioned  in  the  acts  before 
mentioned,  granting  corporative  powers  not  inconsistent  %vith 
the  provisions  of  tbis  act,  and  any  private  property  used  or 
acquired,  shall  be  compensated  for  by  said  company  under 
provisions  of  existing  laws,  authorizing  the  formation  of  rail- 
road companies,  and  the  acquisition  of  rights  of  way  therefor. 
The  said  company  may  connect  with  its  track  upon  the 
northern  side  of  the  Harlem  river  by  means  of  a  steam  ferry 
or  otherwise,  in  such  manner  as  the  commissioners  aforesaid 
may  approve. 

"  §  8.  The  said  company  shall  be  authorized  to  demand 
and  receive  from  each  passenger  within  the  limits  of  the  city 
of  New  York,  rates  of  fare  not  exceeding  for  any  distance  less 
than  two  miles,  five  cents  ;  for  every  mile  or  fractional  part 
of  a  mile  in  addition  thereto,  one  cent.  Provided,  that  when 
said  railway  is  completed  and  in  operation  between  Battery 
place  and  the  vicinity  of  the  Harlem  river,  the  said  company 
may,  at  its  option,  adopt  a  uniform  rate  not  exceeding  ten 
cents  for  all  distances  upon  Manhattan  Island,  and  may  also 
collect  said  last-named  rate  for  a  period  of  five  years  from 
and  after  the  passage  of  this  act. 

"§  9.  The  said  company  shall  pay  a  sum  of  five  per  cent  of 
the  net  income  of  said  railway  from  passenger  traffic  upon 
Manhattan  Island,  as  aforesaid,  into  the  treasury  of  the  city 
of  New  York,  in  such  manner  as  the  legislature  may  hereafter 
direct,  as  a  compensation  to  the  corporation  thereof,  for  the 
use  of  the  streets  thereof. 

"  ^  10.  The  said  company  shall  construct  the  experimental 
section  herein  mentioned  within  one  year  from  the  passage  of 
this  act  (legal  delays  excepted),  and  shall  complete  the  exten- 
sion thereof  as  authorized  herein,  so  far  as  comprised  in 
the  limits  of  the  city  of  New  York,  within  five  years  there- 
after. 

''§  11.  The  said  company  shall  be  liable  for,  and  shall  pay 
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all  damages  which  may  result  to  private  property,  or  the 
owners  thereof,  by  reason  of  the  construction  of  said  road, 
and  before  entering  upon  the  construction  of  said  road 
beyond  the  said  experimental  section  of  one  half  mile,  the 
said  company  shall  file  with  the  comptroller  of  the  state  of 
New  York,  their  bond,  with  sufficient  surety,  to  be  approved 
by  the  governor,  in  the  penal  sum  of  five  hundred  thousand 
dollars,  conditioned  for  the  payment  of  all  such  damages  as 
may  result  from  the  construction  of  such  road,  and  for  the 
removal  of  said  railway  in  the  event  that  the  aforesaid  com- 
missioners shall  so  direct,  provided  that  all  applications  for 
injunctions  in  any  matter  relating  to  said  railway  shall  be 
made  only  to  the  supreme  court  of  this  state." 

The  company  did  not  comply  with  section  10  of  the  act  of 
1867,  by  finishing  the  construction  of  the  experimental  section 
mentioned  in  that  act  within  one  year  from  its  passage. 
Then,  by  chapter  855  of  the  Laws  of  1868,  it  was  enacted  as 
follows : 
"  An  act  supplementary  to  chapter  489  of  the  Laws  of  1867, 

and  to  provide  for  the  collection  and  application  of  revenue 

in  the  county  of  New  York,  in  certain  cases. 

"  Passed  June  3,  1868. 

"The  people  of  the  state  of  New  York,  represented  in 
senate  and  assembly,  do  enact  as  follows : 

"  Section  1.  The  time  in  which  the  constructing  company 
referred  to  in  section  10  of  chapter  489  of  the  Laws  of  1867, 
entitled  an  'Act  to  provide  for  the  construction  of  an  experi- 
mental line  of  railway  in  the  counties  of  New  York  and  West- 
Chester,'  passed  Apru  22,  1867,  to  which  this  act  is  supple- 
mentary, is  limited  to  construct  the  experimental  section  and 
extension  thereof,  is  in  addition  to  the  exceptions  named, 
hereby  extended  six  months,  and  it  shall  be  lawful  for  experi- 
ments to  be  made,  and  different  forms  of  application  of  the 
propelling  cable,  or  other  motor  upon  such  railway,  and  for 
the  constructing  company  to  adopt  such  form  of  motor  as  the 
commissioners  shall,  after  due  experiment,  recommend  or  ap- 

{)rove ;  and,  also,  to  erect  such  necessary  boiler  flues  on  the 
ine  of  railway,  as  shall  be  approved  by  the  commissioners 
aforesaid. 

"  §  2.  In  pursuance  of  section  nine  of  the  act  aforesaid,  it  is 
hereby  directed  that  the  said  construction  company,  or  its 
successors,  shall,  in  the  month  of  January  in  each  year,  and 
quarter-annually  thereafter,  pay  to  the  comptroller  of  the  city 
of  New  York,  five  per  cent,  of  its  net  income,  for  the  purpose 
of  being  expendea  in  the  improvement  of  the  condition  or 
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appearance  of  the  streets,  or  parts  of  streets  or  avenneSy  or 
places  through  which  said  railway  shall  be  constructed  ;  by 
preserving  or  transplanting  shade  trees,  or  by  other  embellish- 
ments or  improvements  of  awnings  and  sidewalk  structures 
which  may  tend  to  render  the  general  condition  and  appear- 
ance of  the  streets  aforesaid  satisfactory  to  the  citizens  dwell- 
ing in  or  frequenting  the  same.  To  this  end  the  commission- 
ers aforesaid  shall  have  power  to  expend  revenues  received 
from  the  specified  percentage  in  such  manner  as  they  shall 
deem  best  to  promote  the  object  aforesaid,  subject  to  the  offi- 
cial approval  of  the  mayor  of  the  city  of  New  York.  The  comp- 
troller of  said  city  is  hereby  directed  to  keep  said  revenue 
distinct  and  apart  from  all  other  funds;  and  to  pay  out  of  it 
warrants  when  signed  by  the  commissioners,  and  accompanied 
by  vouchers  for  the  expenditures  indorsed  as  approved  by  the 
mayor;  and  the  vouchers  for  the  compensation  of  the  commis- 
sioners, when  approved  by  the  governor,  shall  also  be  paid 
from  the  same  fund  in  like  manner.  The  vouchers  aforesaid 
shall  be  filed  and  remain  open  to  public  inspection,  the  same 
as  if  for  other  public  expenditures. 

**  §  3.  It  shall  be  the  duty  of  the  constructing  company  afore- 
said, before  opening  its  railway  to  public  use,  to  file  with  the 
comptroller  of  the  city  of  New  Tort,  in  form  to  be  approved 
by  the  mayor  of  the  city  of  New  York,  its  bond  in  the  penal 
sum  of  $100,000,  conditioned  upon  the  true  and  faithful  pay- 
ment of  the  revenue,  in  amount  and  manner  specified  in  the 
preceding  section,  and  the  payment  thereof  shall  be  the  legal 
compensation  in  full  for  the  use  and  occupancy  of  the  streets 
by  said  railway  as  provided  by  law,  and  shall  constitute  an 
agreement  in  the  nature  of  a  contract  between  said  city  and 
constructing  company,  entitling  the  latter  or  its  successors  to 
the  privileges  anl  rates  of  fare  heretofore  or  herein  legalized, 
which  shall  not  be  changed  without  the  mutual  consent  of 
the  parties  thereto  as  aforesaid;  and  the  mayor,  in  behalf  of 
said  city,  may,  in  case  of  any  default  in  payment  as  aforesaid, 
sue  for  and  collect  at  law  any  arrearages  in  such  payment,  and 
the  claims  of  the  city  therefor  shall  constitute  a  lien  on  the 
railway  of  said  company,  having  priority  over  all  others.  Pro- 
vided, that  it  shall  not  be  lawful  for  the  corporate  or  other 
authorities  to  authorize  or  permit  any  structures  or  thing 
which,  by  crossing  or  overhanging  the  track  of  such  elevated 
railway  or  otherwise,  shall  impede  or  endanger  its  use  for  its 
public  transit  purposes. 

*'  §  4.  The  compensation  mentioned  in  the  preceding  section 
shall  be  considered  as  covering  all  claims  for  removal  of  ob- 
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siruction  or  stmctures  found  upon  the  street  line  of  said  rail- 
way, owned  by  companies  or  individaals,  and  where  awnings 
or  other  stmctures  are  thus  removed,  they  shall  be  replaced 
only  on  permit  of  the  commissioners,  under  such  general  rules 
ana  regulations  as  they  shall  adopt  in  the  plans  for  improy- 
ing  the  condition  or  appearance  of  the  streets  as  aforesaid ; 
provided  that  where  vaults  have  been  placed  beneath  the  sur- 
face of  the  streets,  by  owners  of  adjoiniug  property,  under 
permit  of  corporate  authorities,  and  the  payment  of  a  con- 
sideration  to  the  city  for  such  privilege,  in  such  cases  and  not 
otherwise,  the  constructing  company  shall  pay  the  actual  cost 
of  the  improvements  made  as  aforesaid,  before  occupancy,  or  in 
pro  rata  proportion  for  any  part  thereof ;  provided,  also,  that 
injunctions  issuable  against  said  company  under  provisions  of 
section  11  of  the  act  aforesaid  shall  be  upon  notice,  and  pre- 
liminary hearing  in  legal  form  and  not  otherwise. 

"  §  5.  The  said  West  Side  and  Yonkers  Patent  Kailway  Com- 
pany  may,  before  further  extensions,  or  the  issuance  of  its 
stock  or  securities,  file  supplementary  articles  of  association  in 
the  office  of  the  secretary  of  state,  for  the  purpose  of  amending 
its  corporate  name,  or  title,  and  it  shall  be  known  by  the 
amended  name,  or  title,  stated  in'  supplementary  articles  afore- 
said,  when  signed  by  a  majority  ot  the  original  corporators 
and  attested  by  the  signatures  of  its  president  and  secretary, 
under  its  corporate  seal,  without  prejudice  to  its  rights,  fran- 
chises or  contracts,  to  the  same  effect,  as  if  the  amended  name 
had  been  adopted  in  the  original  articles,  and  referred  to  by 
law. 

"  §  6.  The  legislature  may,  at  any  time,  alter,  modify  or  re- 
peal this  act. 

**  §  7.  This  act  shall  take  effect  immediately.** 

The  commissioners  provided  by  section  6  of  the  Laws  of 
1867,  to  be  appointed  by  the  governor  and  the  Croton  aque- 
duct board  of  tne  city  of  New  York  had  been  duly  appointed, 
and  in  1868  had  inspected  and  examined  the  experimental 
line  of  railway,  as  authorized  by  the  act  of  1867,  and  made 
their  certificate,  in  writing,  that  they  approved  of  the  struc- 
ture, plan,  and  operation  of  the  railroad.  This  certificate  was 
approved  by  the  governor  on  the  2d  of  July,  1868,  and  filed 
in  the  office  of  the  secretary  of  state.  This  experimental  line 
was  then  proceeded  with,  and  its  construction  extended  north 
through  Greenwich  street  and  Ninth  avenue  to  Thirtieth 
street,  where  it  connected  with  the  Hudson  Kiver  Bailroad, 
and  no  further  construction  was  proceeded  with  thereafter  for 
nearly  10  years. 

1  (N.  8.)  A.  &  E.  R.  Cas.— 27 
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The  New  York  Elevated  Kailroad  Company,  haying  been 
incorporated,  under  the  general  railroad  act  of  1850,  for  the 

Eurpose  of  constructing  and  operating  a  railroad  from  the 
lattery,  in  the  city  of  New  York,  upon  a  line  through  the 
westerly  part  of  the  city  to  Westchester  county,  purchased, 
on  the  foreclosure  and  sale  of  the  property  of  the  West  Side 
Company,  above  mentioned,  all  the  rights,  powers,  privileges, 
and  franchises  which  had  belonged  to,  and  were  vested  in, 
and  held  and  enjoyed  by,  that  company,  and  more  particularly 
specified  in  the  judgments  of  foreclosure  entered  in  New  York 
on  the  22d  of  August  and  8th  of  September,  1871,  respectively. 
The  conveyances  and  transfers  were  duly  made  pursuant  to 
the  judgment  of  sale  to  the  New  York  Elevated  Railroad  Com- 
pany. Soon  after  this  sale  the  company  commenced  to  oper- 
ate the  railroad  from  Battery  place,  along  Greenwich  street 
and  Ninth  avenue  to  Thirtieth  street;  and  it  was  operating 
such  road,  under  and  by  virtue  of  these  transfers  of  the  rights, 
property,  and  franchises  of  the  old  West  Side  road  to  it,  when 
the  two  acts  of  June  17  and  June  18, 1875,  were  passed. 

Chapter  595  of  the  Laws  of  1875,  passed  June  17th,  is  as 
follows : 
"  An   act  to  authorize  and  require   the  New  York  Elevated 

Kailroad  Company  to  continue  and  complete  its  railroad  in 

the  city  of  New  York,  and  to  regulate   the  construction, 

operation,  and  management  thereon. 

"Passed  June  17,1875. 

"  The  people  of  the  state  of  New  York,  represented  in 
senate  and  assembly,  do  enact  as  follows : 

"  §  1.  The  New  York  Elevated  Bailroad  Company,  organ- 
ized, incorporated  and  existing  under  and  by  virtue  of  the 
provisions  of  an  act  of  the  legislature  of  this  state,  entitled 
'  An  act  to  authorize  the  formation  of  railroad  corporations, 
and  to  regulate  the  same,'  passed  April  second,  eighteen  hun- 
dred and  fifty,  and  the  laws  amendatory,  and  in  addition  there- 
to, having  acquired  by  purchase  under  mortgage  foreclosure 
and  sale,  and  other  transfer,  all  the  rights,  powers,  privileges, 
and  franchises,  which  were  conferred  upon  *  The  W  est  Side 
and  Yonkers  Patent  Railway  Company,'  in  and  by  an  act  of 
the  legislature  of  the  state,  entitled  'An  act  to  provide  for  the 
construction  of  an  experimental  line  of  railway,  in  the  coun- 
ties of  New  York  and  Westchester,'  passed  April  twenty-sec- 
ond, eighteen  hundred  and  sixty-seven  ;  and  in  and  by  an  act 
entitled  *  An  act  supplementary  to  chapter  four  hundred  and 
eighty-nine  of  the  laws  of  eighteen  hundred  and  sixty-seven, 
and  to  provide  for  the  collection  of  revenue  in  the  county  of 


^R.  Cm"*^*J  elevated  railways  419 

Mayor,  etc.,  v.  Manhattan  Ry.  Go.  Operating  Tax 

New  York,  in  certain  cases/  passed  Jnne  third,  eighteen  hun- 
dred and  sixty-eight,  is  hereby  confirmed  in  the  possession 
and  enjoyment  of  the  said  rights,  powers,  privileges,  and  fran- 
chises, as  fully  and  at  large  as  they  were  so  granted,  in  and  by 
the  acts  aforesaid,  to  the  said  '  West  Side  and  Yonkers  Patent 
Railway  Company,'  provided  always  that  nothing  herein  con- 
tained shall  impair  any  legal  or  equitable  rights  or  remedies 
remaining  in  said  West  Side  and  Yonkers  Patent  Railway 
Company,  or  any  stockholder,  or  creditor  thereof. 

"  §  2.  The  said  New  York  Elevated  Railroad  Company  is 
hereby  authorized  and  required  to  construct  and  complete  at 
least  one  track,  with  turn-outs  and  side  tracks,  of  its  elevated 
railroads,  at  any  time  within  five  years  after  the  passage  of 
this  act  (unless  delayed  by  legal  proceedings  or  some  authority 
beyond  the  control  of  the  company),  along  and  over  the  streets 
and  places  specified  and  permitted  in  the  aforementioned  acts 
in  the  mode,  manner  and  form  prescribed  by  said  acts,  except 
as  herein  otherwise  provided. 

"  §  3.  The  commissioners  appointed  under  and  by  virtue  of 
the  provisions  of  the  aforesaid  *An  act  to  provide  for  the 
construction  of  an  experimental  line  of  railway  in  the  coun- 
ties of  New  York  and  Westchester,'  are  hereby  continued  with 
the  same  authority,  powers  and  duties  in  respect  to  the  said 
New  York  Elevated  Railroad  Company  as  are  in,  and  by  said 
acts  hereinbefore  mentioned,  conferred  upon  them  in  respect 
to  the  said  '  West  Side  and  Yonkers  Patent  Railway  Com- 
pany.' All  vacancies  occurring  in  said  commission  by  death, 
resignation  or  otherwise,  shall  be  filled  by  the  governor.  The 
compensation  of  the  commissioners  shall  be  ten  dollars  each, 
for  each  day's  service,  to  be  paid  by  said  company  on  proper 
vouchers  rendered. 

"  §  4  The  said  New  York  Elevated  Railroad  Company  may 
make  and  adopt  such  alterations  and  improvements  in  the 
structure,  rolling  stock,  motor  power  and  its  application,  and 
in  the  position,  grade,  elevation  and  depression  of  the  tracks 
and  the  mode  of  securing  and  straightening  its  said  railroads, 
sideways,  crossings,  stations  and  turn-outs  as  the  said  com- 
missioners,  or  a  majority  of  them,  may  authorize  or  approve  ; 
except  that  on  places  south  of  Ninety-Ninth  street  the  track 
shall  not  be  less  than  fourteen  feet  above  the  surface  of  the 
street.  And  the  location  of  the  lines  or  routes  not  specifi- 
cally located  by  law,  and  the  position  and  construction  of  the 
tracks,  side  tracks,  turn-outs,  stations  and  other  structures 
which  said  company  is  or  may  be  authorized  by  law  to  con- 
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stract,  may  be  such  as  said  company  may  adopt  and  the  said 
commissioners  approve. 

"  §  5.  In  and  through  that  section  of  the  city  of  New  York, 
where,  by  the  provisions  of  section  four  of  the  aforesaid 
act  (chapter  four  hundred  and  eighty-nine  of  the  laws  of 
eighteen  hundred  and  sixty-seven),  the  said  railroad  com- 
pany is  authorized  to  locate  its  roadways,  tracks,  stations, 
turn-outs  and  crossings  '  along  Ninth  avenue  or  streets  west 
thereof/  the  particular  location,  form  and  structure  and  num- 
ber of  tracks  and  grades,  elevations  and  depressions  thereof, 
may  be  such  as  the  commissioners  aforesaid,  or  a  majority  of 
them,  shall  designate  and  approve. 

''§  6.  The  said  company  may  demand  and  receive  from 
each  passenger  on  its  railroad,  not  exceeding  ten  cents  for 
any  distance  of  five  miles  or  less,  and  with  the  assent  required 
by  section  three  of  chapter  eight  hundred  and  fifty-five  of  the 
laws  of  eighteen  hundred  and  sixty-eight  not  exceeding  two 
cents  for  each  additional  mile  or  fractional  part  thereof. 

"  §  7.  This  act  shall  not  be  so  construed  as  to  authorize  the 
building  or  extension  of  their  said  road,  through,  along  or 
upon  any  streets  or  avenues,  except  along  Greenwich  street  to 
Ninth  avenue,  and  along  Ninth  avenue  or  streets  west  of 
Ninth  avenue  to  the  Harlem  river,  as  authorized  by  section 
four  of  chapter  four  hundred  and  eighty-nine  of  the  laws  of 
eighteen  hundfed  and  sixty-seven. 

"  §  8.  The  said  company  shall  construct  and  complete  one 
track  with  sidings  and  turn-outs  of  its  railway  along  its  estab- 
lished route  as  far  north  as  Central  Park,  within  eighteen 
months  from  the  passage  of  this  act,  necessary  and  unavoid- 
able delays  from  the  pending  of  legal  proceedings  excepted. 

**  §  9.  AH  acts  and  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed. 

''  §  10.  This  act  shall  take  effect  immediately." 

The  other  act  is  chapter  606  of  the  Laws  of  1876,  and  is 
what  is  termed  the  **  General  Bapid-Transit  Act."  Those 
provisions  which  are  regarded  as  material  are  referred  to  in 
the  opinion,  and  it  is  not  necessary  to  here  set  them  out. 

Other  facts  appear  in  the  opinion. 

John  F.  DiUon  and  Jvlien  T.  DavieSy  for  appellants 
David  J.  Dean,  for  respondent. 

Peokham,  J.  (after  stating  the  facts). — ^The  foundation  of 
the  plaintiff's  claim  in  this  action  rests  upon  section  9  of  the 
act  of  1867. 

That  section  provides  for  the  payment  of  6  per  cent  of  the 
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net  income  of  the  railroad  company  into  the  treasure  of  the 
city  '*  in  sach  manner  as  the  legislature  may  here- 
inafter direct,  as  a  compensation  to  the  corporation  ^i?^^/|^7. 
thereof,  for  the  use  of  the  streets  thereof.'*  The 
act  provided  for  the  construction,  in  the  first  instance,  of  an 
experimental  elevated  railway  to  be  operated  exclusively  by 
means  of  propelling  cables  attached  to  stationary  engines  for 
a  distance  of  half  a  mile  along  the  southern  extremity  of 
Greenwich  street.  The  corporation  was  given,  by  the  tenth 
section  of  the  act,  one  year  in  which  to  construct  the  experi> 
mental  section,  and  after  its  completion  it  was  to  be  inspected 
by  the  commissioners  provided  for  in  the  act,  and,  if  they  ap- 
proved  it,  was  then  to  be  built  within  five  years  of  that  time 
along  Greenwich  street  to  Ninth  avenue,  and  along  that 
avenue  or  streets  west  of  it  to  the  Harlem  Biver.  It  is  plain, 
therefore,  that  there  was  no  idea  that  the  railroad  would  be 
ready  for  business,  or  put  in  operation,  prior  to  another  an- 
nual session  of  the  legislature.  Indeed,  the  probabilities  for 
even  a  later  period  would  seem  to  have  been  very  strong.  It 
follows  that  it  was  not  important  to  state  in  the  statute  then 
passed  when  or  in  what  manner  the  5  per  cent  should  be  paid 
by  the  corporation  then  empowered  to  go  on  and  construct 
within  the  year  an  experimental  section  of  railroad.  That  de- 
tail might  safely  be  left  for  future  legislation.  But,  as  the 
corporation  was  given  by  the  act  various  powers  and  privi- 
leges, it  was  certainly  appropriate,  even  though  not  necessary, 
to  state  the  burdens  or  conditions  which  were  to  be  imposed 
upon  the  corporation  in  return.  If  not  stated  at  that  time, 
there  might  be  ^iven  an  improper  force  to  the  argument 
against  the  imposition  of  any  other  or  greater  burdens  in  the 
future  than  were  contained  in  the  act  of  1867;  hence  the 
statement  of  the  condition  as  to  the  5  per  cent.  The  burden 
was  plainly  and  in  terms  imposed,  but  the  time  and  manner 
of  payment  were  just  as  plainly  stated  to  be  as  the  legislature 
should  thereafter  direct.  Why  the  manner  of  payment  should 
have  been  deferred  for  future  direction  by  the  legislature  is  a 

Saestion  not  now  easily  answered,  yet  the  fact  that  it  is  so 
eferred  by  the  act  of  1867  is  as  definite  and  clear  as  lan- 
guage can  make  it.  The  language  is  so  plain  and  peremptory 
that,  unless  it  is  wholly  rejected  as  meaningless,  the  only  ef- 
fect that  can  be  given  to  it  is  to  put  off  the  immediate  obliga- 
tion to  pay  until  the  legislature  at  some  future  time  gave 
directions  upon  the  subject. 

It  is  a  waste  of  time  to  cite  the  general  canons  of  construc- 
tion which  obtain  in  the  discharge  of  the  judicial  duty  to  con- 
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strue  an  act  of  the  legislature.  They  are  familiar  to  us  all, 
and  they  result  in  the  question,  what  is  the  real  meaning  of 
the  enacting  body  ?  That  meaning  is  to  be  first  sought  in  the 
language  used,  and,  if  that  be  plain,  unambiguous,  and  im- 
perative, there  is  nothing  left  for  the  courts  other  than  to 
obey  the  directions  of  the  statute  as  manifested  by  its  lan- 
guage. There  is  nothing  necessarily  unconstitutional  or  other- 
wise illegal,  even  in  an  absurd  statute,  although  a  proper 
respect  for  the  legislature  will  prevent  any  court  from  lightly 
imputing  absurdity  to  any  legislative  enactment.  Effect  must 
be  given  to  the  whole  of  the  language  used  if  it  be  plain,  and 
do  not  lead  to  anything  manifestly  so  unjust  or  absurd  that  it 
cannot  be  assumed  the  legislature  really  intended  such  result. 
This  statute,  as  we  construe  its  plain  lan^age,  contains 
nothing  that  is  either  absurd  or  unjust.  In  this  case  the  coun- 
sel for  the  city  claims  that  the  language  providing  that  the 
5  per  cent  shall  be  paid  in  such  manner  as  the  legislature 
may  thereafter  direct  is  unimportant,  and  the  corporation 
may  be  required  to  pay  without  such  subsequent  direction. 
It  is  said  that  the  city  has,  and  always  has  had,  ample  provi- 
sion by  general  laws  for  the  payment,  receipt,  and  disburse- 
ments of  all  its  revenues,  and  under  proper  safeguards  and 
securities,  and  that  this  5  per  cent  could,  ever  since  the 
amount  was  imposed  by  the  act  of  1867,  have  been  properly 
collected  and  disbursed  under  those  laws.  I  have  no  doubt 
of  the  existence  of  laws  of  '  this  nature  as  claimed  by  the 
learned  counsel,  and,  if  the  statute  of  1867  had  provided  that 
this  5  per  cent  should  be  paid  to  the  city  in  the  same  manner, 
at  the  same  time,  and  be  disbursed  for  the  same  purposes 
that  its  other  general  revenues  were,  the  railroad  corporation 
would  have  been  liable,  and  obliged  so  to  pay  that  sum.  But 
these  facts  must  be  supposed  to  have  been  within  the  knowl- 
edge of  the  legislature  when  it  passed  this  act,  and  it  is  plain 
that  the  facts  did  not  furnish  to  it  reasons  appropriate  for  en- 
acting that  the  payments  should  be  made  m  the  manner  so 
provided  by  those  laws.  On  the  contrary,  the  legislature,  by 
enacting  another  provision  in  regard  to  the  manner  of  pay- 
ment, must  be  held  to  have  distinctly  refused  to 
Effect ofieffis-  provide  for  a  payment  in  accordance  with  existing 
tioBMfa>^mode  provisions.  Instead  of  that,  it  savs  the  payment 
of  payment.  shall  be  made  in  the  manner  in  which  the  legisla- 
ture may  thereafter  direct.  If  nothing  further 
were  done  or  directed,  and  the  company  should  have  or- 
ganized and  built  and  operated  its  road,  and  refused  to 
pay  the  5  per  cent,  it  is  quite  clear  to  me  that  the  com- 
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pany  could  not  be  placed  in  default  because  of  such  re- 
fusal, and  that  no  action  could  be  maintained  against  it  to 
recover  such  amount  until  the  legislature  had  given  directions 
upon  the  subject.  When  the  corporation,  in  the  course  of 
operating  its  road,  should  receive  a  fare,  the  city  would  not 
thereby  have  a  title  to  5  per  cent  thereof,  nor  would  such  5 
per  cent  be  the  property  of  the  city  while  it  remained  in  the 
treasury  of  the  railroad  company.  The  5  per  cent  which  the 
railroad  must  pay  is  that  proportion  of  the  net  income  of  the 
corporation ;  and  what  that  sum  may  be  is,  of  course,  the  re- 
sult of  an  inquiry  into  expenses,  which  must  result  in  the 
further  inquiry  as  to  what  are  expenses  or  other  proper  deduc- 
tions from  the  main  sum  before  the  net  income  is  arrived  at. 
This  inquiry  is  absolutely  necessary,  and  the  point  is,  how 
often  and  upon  what  actual  basis  shall  it  be  made  ?  It  is 
wholly  unlike  the  case  of  Mayor  v,  Twenty-Third  St.  R.  Co., 
113  N.  T.  311,  41  Am.  &  Eng.  R  Cas.  640,  which  provided 
for  the  payment  of  a  percentage  of  the  gross  receipts  of  the 
company. 

In  any  view  that  may  be  taken,  I  am  unable  to  construe  this 
act  of  1867  other  than  according  to  its  plain  meaning,  and 
then  it  appears  that,  as  to  the  manner  and  time  of  payment 
of  this  percentage,  the  legislature  has  said  that  it  should  be 
as  it  should  thereafter  direct. 

In  this  condition  of  affairs,  the  legislature,  by  chapter  855 
of  the  Laws  of  1868,  passed  an  act,  by  the  second  section  of 
which  it  is  conceded  that  directions  were  given  coB«tiutioMi 
for  the  manner  (and  time)  of  the  payment  of  this  uir-vaiidity 
5  per  cent  on  the  net  income  of  the  corporation,  ofactof  ises. 
This  act  has  been  held  unconstitutional  by  the  *^-^®*^ 
courts  below,  because  passed  in  violation  of  section  16  of  ar- 
ticle 3  of  the  constitution,  which  provides  that  no  private  or 
local  bill  shall  be  passed  which  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  its  title.  In  re  New 
York  El.  R.  Co.,  70  N.  Y.  327,  336,  Earl,  J.,  referred  to  this 
act,  and,  while  believing  the  objection  to  it  to  be  well  founded, 
assumed,  without  deciding,  that  it  was  unconstitutional,  and 
then  quoted  the  act  of  1875  (chapter  595)  as  curing  any  de- 
fect which  the  company  might  otherwise  have  suffered  from 
because  of  this  invalidity  of  the  1868  statute. 

It  was  not  held  that  the  act  of  1875  validated  the  unconsti- 
tutional act  of  1868,  or  otherwise  infused  life  into  it.  It  was 
simply  held  that  the  act  of  1875,  by  force  of  its  own  provi- 
sions, supplied  any  defect  which  existed  by  reason  of  the  in- 
validity of  that  of  1868.     We  think  the  courts  below  were 
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right  in  holding  that  the  act  of  1868  was  invalid  for  the  reason 
that  it  violated  the  constitutional  provision  already  referred 
to.  The  whole  act  is  so  inseparable,  its  diiferent  parts  are  so 
interwoven  and  dependent  one  upon  the  other,  that  the  at- 
tempt to  uphold  any  portion  after  striking  out  the  other 
would  be  a  hopeless  undertaking.  It  cannot  be  supposed 
that  one  part  would  have  been  enacted  with  the  other  portion 
left  out,  and  the  invalidity  of  a  portion  carries  down  with  it 
the  balance  of  the  act.  In  truth,  the  first  part  of  the  title  of 
the  act  is  insufficient  to  express  any  subject  whatever,  as  has 
been  already  held.  People  v.  Hills,  35  N.  Y.  449 ;  People  v. 
Briggs,  50  N.  Y.  553,  561.  The  second  portion  of  the  title — 
that  which  relates  to  the  application  of  revenue  in  the  county 
of  New  York — ^is  misleading,  and  wholly  insufficient  as  an  ex- 
pression of  the  subject  of  the  act.  It  gives  a  very  false  idea 
as  to  the  subject  and  nature  of  the  legislation  actually  em- 
bodied in  the  bill.  Taking  the  title  in  detail  and  as  a  whole, 
it  appears  to  us  to  be  a  plain  violation  of  the  constitution. 

Standing  alone,  we  are  compelled  to  hold  that  the  directions 
given  by  the  legislature,  in  an  act  which  is  wholly  unconstitu- 
tional, cannot  be  referred  to  as  the   directions  called  for  by 

the  act  of  1867.  There  are,  however,  other  facte 
^iidit  *of"'  *^  ^®  y®*  alluded  to.  It  would  seem  that  the  cor- 
■utnte!  **         poration  named  in  the  act  of  1868  proceeded  to 

avail  itself  of  the  extended  time  given  it  thereby 
in  which  to  construct  the  experimental  section  provided  for 
in  the  third  section  of  the  act  of  1867 ;  and,  after  such  experi- 
mental  section  had  been  approved  by  the  commissioners  ap- 
pointed under  that  act  (1867),  which  approval  was  in  July, 
1868,  the  company  further  proceeded  towards  the  construc- 
tion of  the  railroad  along  the  route  provided  for  in  section  4  of 
the  act  of  1867.  But  the  construction  of  the  railroad  was  not, 
as  to  motor  power,  a  compliance  with  section  2  of  the  act  of 
1867,  inasmuch  as  by  the  plan  adopted  and  approved  by  the 
commissioners  above  mentioned  the  railroad  was  not  to  be 
operated  exclusively  or  at  all  by  means  of  propelling  cables 
attached  to  stationary  engines,  but,  on  the  contrary,  the  plan 
actually  adopted  and  carried  out  was  that  which  was  ap- 
proved by  the  above  commissioners  under  the  provisions  of 
section  1  of  the  act  of  1868.  That  act  permitted  the  company 
to  adopt  any  other  form  of  motor  which  might  be  approved 
by  the  commissioners  appointed  under  the  act  of  1867,  and 
the  form  actually  adopted  was  carried  out  in  the  construction 
of  the  road  by  the  company ;  and  this  construction  has  been 
permitted  by  the  state  and  the  city  authorities,  all  parties 
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then  assamiug  the  yaliditj  o{  the  act.  The  company  also 
availed  itself  of  the  permission  to  change  its  name,  granted 
by  the  fifth  section  of  the  act  of  1868,  and  in  July,  1868,  it  filed 
for  that  purpose  supplementary  articles  of  association  in  the 
office  of  the  secretary  of  state.  It  also,  and  on  or  about  Sep- 
tember 1,  1868,  made  and  executed  the  bond  of  $100,000,  pro- 
vided for  in  section  3  of  the  same  act ;  and  on  or  about  Sep- 
tember 18y  1868,  it  executed  the  bond  provided  for  in  section 
11  of  the  act  of  1867. 

Prior  to  1871,  the  corporation,  bj  two  several  mortgages, 
mortgaged  its  property,  franchises,  and  rights  for  the  pur- 
pose of  constructing  and  equipping  the  railroad  from  the  Bat- 
tery along  Greenwich  street  and  Ninth  avenue  to  Thirtieth 
street.  These  mortgages  were  duly  foreclosed,  and  by  virtue 
of  the  sale  made  under  and  pursuant  to  the  judgments  of  fore- 
closure entered  in  August  and  September,  1871,  and  the  con- 
veyances and  transfers  duly  made  pursuant  thereto,  the  New 
York  Elevated  Railroad  Company  acquired  all  the  rights, 
powers,  privileges,  and  franchises  which  had  belonged  to  or 
were  vested  in  and  held  and  enjoyed  by  the  companies  de- 
scribed in  thosejudgments  and  in  the  acts  of  1867  and  1868. 
The  New  York  Elevated  Bailroad  Company  had  been  in  cor. 
porated  under  the  general  railroad  act  of  1850  and  the  several 
acts  amendatory  thereof  for  the  purpose  of  operating,  etc.,  a 
railroad  from  the  Battery  through  the  westerly  part  of  the  city 
to  Westchester  county,  and  thence  to  Putnam  county ;  and  its 
articles  of  association  were  filed  in  the  office  of  the  secretary 
of  state  about  October  27,  1871.  Subsequent  to  the  convey- 
ances just  mentioned,  the  New  York  Elevated  Bailroad  Com- 
pany continued  the  construction  of  the  railroad  from  the  south 
end  of  Greenwich  street  along  through  the  same  to  Ninth 
avenue,  and  along  Ninth  avenue  to  Sixty-first  street,,  with  the 
acquiescence  of  the  state  and  city  authorities ;  and  such  rail- 
road was  in  operation  as  an  existing  elevated  railroad  prior  to 
the  passage  of  either  of  the  acts  of  1876  hereafter  mentioned. 

Prior  to  the  time  when  the  defendant  took  possession  of  the 
Ninth  avenue  line  (in  1879),  and  while  the  road  was  operated 
by  the  other  companies,  they  did  not  question  the  obligation 
to  pay  this  5  per  cent,  but,  on  the  contrary,  it  was  paid  quar- 
terly to  the  city.  In  1875  the  act  (chapter  595)  was  passed. 
The  New  York  Elevated  Company  was,  by  the  first  section  of 
the  act,  confirmed  in  the  possession  and  enjoyment  of  all  the 
rights,  powers,  privileges,  and  franchises  as  fully  and  at  large 
as  they  were  granted  in  and  by  the  acts  of  1867  and  1868  to 
the  predecessor  company.     The  fourth  section  gave  the  com- 
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pany  power  to  adopt  certain  alterations  in  the  motor  power, 
as  the  commissioners  under  the  act  of  1867  should  authorize 
or  approve.  By  the  sixth  section  of  the  act  of  1876  the  com- 
pany was  empowered  to  demand  and  receive  certain  rates  of 
fare  from  passengers  carried  on  its  railroad,  and,  with  the  as- 
sent required  by  the  third  section  of  the  act  of  1868,  a  sum 
not  exceeding  two  cents  for  each  mile  or  fractional  part  there- 
of over  five  miles.  The  New  York  Elevated  Company  contin- 
ued the  payment  of  the  5  per  cent  after  this  act  of  1875  was 
f)assed  and  down  to  the  time  of  the  execution,  in  1879,  of  the 
ease  by  it  to  the  defendant ;  and  the  defendant,  during  all  the 
time  of  the  existence  of  such  lease,  paid  to  the  city  treasunr 
what  it  alleged  to  be  6  per  cent  on  the  rental  of  the  New  York 
Elevated  Company.  After  the  surrender  of  the  old,  and  the 
execution  of  a  new  lease,  and  up  to  the  commencement  of  this 
action,  the  defendant  has  paid  what  it  claimed  was  5  per  cent 
of  the  amount  of  the  rent  secured  by  the  lease. 

The  question  is  whether,  by  virtue  of  these  various  actions 
of  defendant  and  its  {)redecessors,  together  with  the  accept- 
ance of  subsequent  legislation  on  the  subject,  based  upon  the 
assumed  validity  of  the  act  of  1868,  there  has  not  been  a 
waiver  of  the  defense  that  the  act  was  unconstitutional.  Per- 
sons,  or  corporations  even,  may  waive  in  some  matters,  and 
upon  some  occasions,  a  constitutional  or  statutory  provision  in 
their  favor.  Embury  v.  Conner,  3  N.  Y.  511 ;  In  re  Cooper, 
93  N.  Y.  507-512 ;  In  re  Petition  of  New  York,  L.  &  W.  R.  Co., 
98  N.  Y.  447-453  ;  Sentenis  v.  Ladew,  140  N.  Y.  463-466.  In 
the  last-cited  case  it  is  said:  "A  party  may  waive  a  rule  of 
law,  or  a  statute,  or  even  a  constitutional  provision,  enacted 
for  his  benefit  or  protection,  where  it  is  exclusively  a  matter 
of  private  right,  and  no  considerations  of  public  morals  are 
involved  4  and,  having  once  done  so,  he  cannot  subsequently 
invoke  its  protection."  Although  the  provision  as  to  a  local 
act  containing  but  one  subject,  which  shall  be  expressed  in  its 
title,  is  of  a  public  nature,  and  was  placed  in  the  constitution 
for  the  purpose  of  preventing  surprises  as  to  the  object  and 
purpose  of  any  proposed  legislation,  yet,  when  an  act  has 
been  so  passed,  and  its  enactments  bear  upon  the  private 
rights  of  an  individual,  the  constitutional  provision  then  be- 
comes, as  to  him,  one  which  is,  within  the  meaning  of  the  ex- 
pression, enacted  for  his  benefit,  and  it  is  then  a  matter  which 
such  individual  may,  as  to  his  private  rights,  waive  the  benefit 
of,  and  consent  to  perform  or  submit  to  the  requirements  of 
the  act,  the  same  as  if  the  constitutional  provision  had  not 
been  violated ;  and  when  once  such  waiver  has  been  made. 
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and  such  consent  been  given,  the  partv  so  waiving  and  con- 
senting is  forever  concluded  thereby.  Especially  should  this 
be  so  where  the  party  takes  benefits  granted  by  the  act.  But 
for  the  defect  in  the  title  of  the  act  of  1868,  it  must  be  con- 
ceded that  a  sufficient  direction  as  to  the  manner  of  payment 
of  the  5  per  cent  was  given  by  that  act.  The  burden  of  pay- 
ment had  been  already  placed  upon  the  company  by  the  act 
of  1867,  and  it  was  therein  declared  that  it  should  pay  this 
per  cent  of  its  income  to  the  city  as  a  consideration  for  the  use 
of  the  streets.  The  time  and  manner  of  such  payment  were 
left  for  future  legislation ;  and,  when  the  act  of  1868  gave  these 
directions,  we  see  no  reason,  in  the  nature  of  the  subject,  why 
the  company  could  not  waive  the  defense  that  the  legislation 
was  void  and  proceed  to  recognize  and  obey  it  to  the  same  ex- 
tent as  if  it  were  valid.  The  company  availed  itself  of  the  ex- 
tension of  time  granted  it  for  the  construction  of  its  road  un- 
der the  first  section  of  the  act,  and  changed  its  motor  power 
and  constructed  its  road  as  therein  permitted,  and  under  the 
acquiescence  of  all  the  public  authorities,  and  it  also  changed 
its  corporate  name  by  virtue  of  another  section  of  the  act,  and 
it  or  its  successor  paid  the  5  per  cent  of  its  net  income  as  pro- 
vided for  in  the  second  section  of  the  same  act.  Is  not  this  a 
waiver  of  any  defense  to  the  further  payment  of  the  percent- 
age founded  upon  the  unconstitutionality  of  the  enactment? 
What  is  it  other  than  a  recognition  by  the  company  of  the  suf- 
ficiency of  the  directions,  and  a  final  and  full  consent  to  rec- 
ognize the  obligation  to  pay  thereafter,  and  to  put  aside  and 
waive  the  defense  that  the  legislature  had  not  yet  spoken  as 
provided  for  in  the  act  of  1867?  Under  these  circumstances 
it  ought  to  be  held  estopped  from  setting  up  thereafter  a  de- 
fense grounded  upon  the  invalidity  of  an  act  by  virtue  of 
some  provisions  of  which,  and  by  the  consent  and  acquies- 
cence of  all  the  public  authorities,  state  and  city,  it  had  pro- 
ceeded to  change  its  motor  power,  construct  its  road,  and 
change  its  name.  Further  than  this,  the  predecessor  of  the 
defendant  accepts  the  act  (chapter  595  of  the  Laws  of  1875) 
in  which  the  act  of  1868  is  referred  to  as  if  it  were  a  valid  en- 
actment, and,  while  availing  itself  of  the  provisions  of  this  act 
of  1875,  the  defendant's  predecessor  continues  payment  of  the 
percentage  in  the  time  and  manner  provided  in  the  act  of 
1868.  All  the  foregoing  conduct  must  be  regarded  as  a  waiver 
of  a  constitutional  provision  which  would  otherwise  operate, 
if  insisted  upon,  in  favor  of  defendant,  and  it  must  be  held 
that  the  defendant  has  duly  consented  to  the  binding  force  of 
the  directions  of  the  act. 
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It  is  said  that,  if  tlie  defendant  be  held  to  the  waiver  of  the 
defense  of  invalidity  as  to  the  act  of  1868,  it  mast  be  granted 
the  rights,  as  well  as  be  saddled  with  the  burdens, 
*"  of  the  act.     If  this  be  assumed  as  a  correct  state- 

ment, it  will  be  difficult  to  point  out  any  rights  belonging  to 
the  railroad  company  which  are  not  now  assured  to  it  outside 
of  that  act.  The  rights  or  privileges  spoken  of  in  the  tirst 
section  of  the  act  of  1868  have  been  practically  covered  and 
provided  for  by  the  act  of  1875,  and  if,  without  the  benefit  of 
the  act  of  1868,  it  might  have  been  urged,  prior  to  the  passage 
of  the  act  of  1875,  that  the  company  had  forfeited  its  right  to 
build  the  road  because  of  the  time  limit  in  the  act  of  1867, 
and  was  also  building  it  for  use  by  an  unauthorized  motor,  it 
is  clear  that  the  act  of  1875  by  its  provisions  recognizes  and 
validates  the  right  to  build  the  road  and  to  use  such  motor, 
and  it  gives  further  directions  in  regard  to  it.  It  is  the  second 
section  of  the  act  of  1868,  which  has  been  complied  with  by 
defendant,  and  which  provides  for  the  payment  of  the  per- 
centage. It  is  true  it  is  also  provided  in  the  following  section 
that  the  rates  of  fare  theretofore  or  therein  legalized  are  not  to 
be  changed  without  the  mutual  consent  of  the  parties,  and  it 
would  appear  that  the  rates  never  have  been  changed  without 
such  consent.  There  is  nothing  else  in  the  act  which  the  de- 
fendant or  its  predecessors  would  have  to  depend  upon  for 
their  rights  or  privileges.  The  consideration,  as  stated  in 
the  third  section  of  the  act  of  1868  for  the  payment  of  the  five 
per  cent,  is  the  use  of  the  streets  by  the  railroad  as  provided 
by  law.  The  ninth  section  of  the  act  of  1867  stated  the  same 
consideration  for  the  exaction.  In  neither  act  did  it  appear 
that  the  compensation  was  to  be  for  the  use  of  the  streets  as 
.against  any  one  but  the  city,  and  the  eleventh  section  of  the 
act  of  1867  provided  otherwise.  If  all  rights  and  privileges 
spoken  of  in  the  act  of  1868  were  necessarily  brought  into  full 
life  and  vigor  by  holding  that  defendant  had  waived  a  defense 
founded  upon  the  invalidity  of  that  act,  there  would  be  no 
valuable  franchise  thereby  renovated  and  brought  into  active 
existence  for  the  benefit  of  the  defendant.  It  is  not  necessary, 
however,  to  say  what  the  effect  of  our  holding  may  be  upon 
the  rest  of  the  act. 

The  burden  of  paying  the  5  per  cent  was  imposed  upon  the 
corporation  by  the  act  of  1867,  and  that  obligation  has  been 
a  valid  and  sunsisting  one  ever  since  the  passage  of  that  act. 
It  was  not  a  creation  of  the  act  of  1868,  for  that  act  simply 
gave  formal  directions  in  regard  to.  the  manner  in  which  a 
previously  existing  legal  obligation  should  be  discharged.   We 
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hold  now  that  the  defendant  and  its  predecessorSy  by  reason 
of  their  acts  of  payment,  and  the  acceptance  of  some  of  the 
privileges  conferred  by  the  act  of  1868,  and  also  by  reason  of 
its  accepting  the  provisions  in  its  favor  already  spoken  of  as 
given  by  the  act  of  1875,  and  the  payments  of  the  moneys  up 
to  the  time  of  the  commencement  of  this  action,  have  waived 
and  are  estopped  from  setting  up  any  objection  that  might 
otherwise  have  been  offered  to  the  provisions  of  the  second 
section  of  the  act  of  1868,  so  far  as  they  provide  for  the  man- 
ner and  the  time  of  the  payments  of  the  5  per  cent  imposed 
upon  the  defendant's  predecessor  as  a  harden  by  the  ninth 
section  of  the  act  of  1867.  This  waiver,  having  once  been  made, 
operates  effectnally  for  the  future  as  well  as  for  the  past.  It 
is  an  answer  to  the  alleged  illegality  of  the  statute  when  such 
illegality  is  set  up  as  a  defense  to  an  action  to  enforce  pay- 
ment of  the  percentage  in  the  manner  prescribed  in  such  act. 
It  is  just  as  potent  in  such  case  as  it  would  be  if  interposed 
to  a  claim  to  recover  back  moneys  already  and  actually  paid 
according  to  the  terms  of  the  act 

Nor  can  it  be  said  that  the  payments  can  operate  only  as  a 
recognition  of  liability  to  the  extent  that  they  were  made. 
The  liability  is  to  pay  a  sum  of  5  per  cent  of  the  net  income, 
and  the  defendant,  recognizing  its  liability,  has  paid  a  sum 
which  it  alleges  satisfies  that  requirement.  The  plaintiff 
denies  it,  and  the  question  whether  the  payment  has  or  has 
not  equaled  in  fact  what  each  party  assumed  was  the  real 
legal  liability  may  be  hereafter  tried  out  between  them. 

On  this  branch  of  the  case  our  conclusion  is  that  the  de- 
fendant rests  under  an  obligation  to  pay  into  the  city  treasury 
a  sum  of  5  per  cent  of  the  net  income  of  the  railway  of  the 
defendant  on  the  Ninth  avenue  line,  from  Greenwich  street 
up  to  Sixty-first  street,  and  from  the  latter  street  to  Eighty- 
third  street,  a  sum  of  one  half  of  5  per  cent.  The  accounting 
will  show  how  much  of  this  sum  has  been  in  fact  paid  since 
1880. 

Second.  The  next  inquiry  is  as  to  the  liability  of   the 
defendant  to  pay  the  percentage  upon  the  passenger  traffic  on 
its    so-called    "Third    Avenue    Line."     I    shall 
assume  its  own  liability,  if  it  ever  existed  on  the  {|jj|*"'*'*' 
part  of  its  predecessor,  for  it  does  not  seem  to  be  p^JJJJJ*  **"* 
coutrovertea  that  the  defendant  succeeds  to  such 
liabilities.     The  answer  to  the  question  depends  upon  the 
construction   of  the  latter  part  of  section   36  of  the  rapid- 
transit  act     Laws  1875,  c.  606.     Prior  to  entering  upon  its 
discussion,  it  will  be  well  to  state  the  rule  which  should 
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obtain  in  the  consideration  of  the  statute.  I  do  not  think  it 
is  a  case  where  a  construction  should  be  adopted  that  is  most 
strongly  adverse  to  the  compaxij  assuming  to  build  and 
operate  its  road  under  the  provisions  of  the  act,  or  any  sec- 
tion thereof ;  nor  is  the  public  to  be  entitled  as  of  course  to 
the  benefit  of  any  doubt  as  to  the  true  construction  of  the 
language  to  be  found  in  the  statute.  Where  privileges  are 
gi'anted  or  exemptions  conferred  by  the  legislature,  in  the 
shape  of  charters  or  grants  to  third  parties,  the  grantees  are 
to  take  only  what  is  clearly  granted,  and  they  shall  take 
nothing  by  implication  which  is  not  necessary  for  the  full  and 
fait  enjoyment  of  the  thing  granted. 

The  principle  is  quite  well  settled,  and  the  only  subject  of 
discussion  is  whether  the  particular  case  comes  within  it. 
Langdon  v.  Mayor,  93  N.  "l.  129,  144 ;  Mayor,  etc.,  of  New 
York  V.  Dry  Dock,  E.  B.  &  B.  E.  Co.,  47  Hun.  199,  on  appeal 
112  N.  Y.  137,  37  Am.  &  Eng.  R.  Cas.  411. 

When  the  rapid-transit  act  of  1875  was  passed,  the  answer 
to  the  question  whether  the  plan  therein  provided  for  would 
prove  a  success  was  in  great  doubt.  Certain  privileges  and 
franchises  were  provided  to  be  given  companies  organized  or 
operating  a  road  under  the  act,  and  in  return  certain  con- 
ditions and  burdens  were  exacted  from  and  imposed  upon 
such  companies.  The  persons  who  might  be  found  willing  to 
invest  capital  in  the  project  might,  in  one  sense,  be  termed 
"  adventurers,"  because  they  would  be  investing  their  money 
in  a  scheme  the  result  of  wnich  was  then  most  doubtful,  and 
which  might  leave  them  with  their  capital  wasted,  and  with  a 
costly,  and  at  the  same  time  worthless,  structure  on  their 
hands.  It  is  safe  to  say,  if  at  that  time  the  interest  of 
abutting  owners  had  been  understood  to  be  as  it  has  been 
since  decided,  not  a  railway  would  have  been  built  under  the 
provisions  of  this  act  of  1875.  It  is  matter  of  public  history 
that  at  this  time  capitalists  were  timid  as  to  venturing  their 
money  in  what  seemed  to  be  a  somewhat  visionary  scheme. 
Some  reasonable  prospect  of  possible  future  profits  to  arise 
from  the  experiment  would  necessarily  have  to  be  presented 
^  before  the  risk  would  be  taken.  The  above  act  was  the 
'  means  of  testing  by  practical  experiment  the  question  of  the 
feasibility  of  elevated  railways,  and  the  possibility  of  their 
becoming  a  paying  investment,  while  at  the  same  time 
furnishing  a  satisfactory  solution  of  the  problem  of  rapid 
transit  through  the  city. 

The  roads  have  been  built  under  the  provisions  of  the  act, 
and  subsequent  to  their  building  (many  think  in  consequence 
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thereof)  the  upper  part  of  the  city  has  gro^m  enormoasly, 
and  has,  in  truth,  become  transformed  from  vacant  swamps  to 
streets  bounded  by  rows  of  costly  buildings.  The  roads  nave 
certainly  shared  in  this  prosperity,  but  the  burden  and  effect 
of  payment  for  the  interests  of  abutting  owners  have  been, 
still  are,  and  always  must  be,  felt  most  powerful!/.  The 
large  amounts  of  these  payments  make  a  very  strong  drain 
upon  the  financial  ability  of  the  companies.  Tha^  they  are 
able  to  go  on  under  the  obligation,  and  yet  earn  enough  to 
make  the  property  a  valuable  one,  is  surely  not  a  cause  of 
regret,  nor  should  it  furnish  a  reason  for  treating  the  com- 
panies other  than  in  a  fair  spirit  Looking  at  the  facts  as 
they  existed  in  1875,  we  think  the  act  should  be  fairly  con- 
strued, like  any  other  grant  made  by  the  state  upon  con- 
sideration, and  the  language  c  i  the  act  should  not  be  twisted 
out  of  its  fair  meaning,  or  any  violent  and  strained  construc- 
tion adopted  for  the  purpose  of  holding  the  defendant  to  the 
payment  of  this  percentage. 

The  following  is  the  text  of  the  thirty-sixth  section  of  the 
rapid-transit  act,  under  which  mainly  the  question  arises : 

"Sec.  36.  Whenever  the  route  or  routes  determined  upon 
by  said  commissioners  coincide  with  the  route  or  routes 
covered  by  the  charter  of  an  existing  corporation,  formed  for 
the  purpose  provided  for  by  this  act,  provided  that  said 
corporation  has  not  forfeited  its  charter  or  failed  to  comply 
with  the  provisions  thereof  requiring  the  construction  of  a 
road  or  roads  within  the  time  prescribed  by  the  charter,  such 
corporation  shall  have  the  like  power  to  construct  and  operate 
such  railway  or  railways  upon  fulfilment  of  the  requirements 
and  conditions  imposed  by  said  commissioners  as  a  corpora- 
tion specially  formed  under  this  act;  and  the  said  commis- 
sioners may  fix  and  determine  the  route  or  routes  by  which 
any  elevated  steam  railway  or  railways,  now  in  actual  opera- 
tion, may  connect  with  other  steam  railways  or  the  depots 
thereof,  or  with  steam  ferries,  upon  fulfilment  by  such  ele- 
vated steam-railway  company,  so  far  as  it  relates  to  such  con- 
nection, of  such  oi  the  requirements  and  conditions  imposed 
by  said  commissioners,  under  section  four  of  this  act,  as  are 
necessary  to  be  fulfilled  in  such  cases,  under  section  eighteen 
of  article  three  of  the  constitution  of  this  state,  and  such  con- 
necting elevated  railway  shall,  in  such  case,  possess  all  the 
powers  conferred  by  section  twenty-six  of  this  act ;  and  when 
any  connecting  route  or  routes  shall  be  so  designated  such 
elevated  railway  company  may  construct  such  connection, 
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with  all  the  rights  and  with  like  effect  as  though  the  same 
had  been  a  part  of  the  original  route  of  such  railway." 

This  act  contemplates  three  conditions  under  which  an 
elevated  railroad  might  be  built:  (1)  A  company  might  be 
formed  pursuant  to  its  provisions,  and,  upon  complying  there- 
with, it  might  proceed  to  build  a  road,  (z)  The  commissioners 
provided  for  in  the  act  might  determine  upon  certain  routes, 
and,  if  they  coincided  with  those  covered  by  the  charter  of  an 
existing  corporation,  then  such  existing  corporation  shall 
have  the  power  to  construct  the  road  over  those  routes  as  if  it 
had  been  specially  founded  under  the  act,  upon  fulfilling  the 
requirements  and  conditions  of  the  commissioners.  (3)  The 
commissioners  might  fix  upon  and  determine  the  route  by 
which  any  existing  elevated  railway  then  in  actual  operation 
might  connect  with  other  steam  railways,  etc.  The  provision 
for  building  under  the  second  above-named  condition  in  fact 
only  applied  to  the  Metropolitan,  formerly  the  Gilbert,  Ele- 
vated Bailroad.  That  company  had  its  charter,  and,  instead 
of  forming  a  new  company  under  the  general  provisions  of 
the  act,  the  Metropolitan  came  in  under  the  thirty-sixth  sec^ 
tion  as  a  company  having  a  coincident  route.  It  is  conceded 
that  this  company,  thus  coming  in  under  that  section  to 
operate  a  substantially  rival  road  on  the  east  portion  of  the 
city,  was  not,  by  this  statute,  bound  to  pay  any  percentage  of 
its  income  to  the  city.  It  was  to  be  subject  to  the  require- 
ments and  conditions  of  the  commissioners,  but  the  statute 
provided  for  no  direct  burden  of  this  kind,  and  none  such  has 
ever  been  imposed  upon  any  other  elevated  railroad  in  New 
York. 

The  New  York  Elevated  Company  applied  to  the  commis- 
sioners pursuant  to  the  provisions  of  this  same  thirty-sixth 
section,  and  those  commissioners  exacted  from  the  company, 
as  a  condition  precedent  to  their  laying  out  any  connecting 
routes  for  that  company  under  this  section,  an  agreement  and 
consent  which  is  fully  set  forth  in  the  record.  Among  the 
conditions  therein  imposed  was  the  time  within  which  the 
construction  should  be  commenced  and  completed,  and  there 
was  also  one  relating  to  the  rates  of  fare  which  it  should 
charge,  and  in  regard  to  the  running  of  so-called  "  commission 
trains"  during  certain  hours.  These  rrtes  of  fare  were,  in 
many  respects,  lower  than  those  which  the  West  Side  & 
Yonkers  road  was  authorized  to  charge  and  receive  for  the 
same  service.  Another  condition  imposed  r  as  that  the  com- 
pany should  pay  such  proportion  of  the  expenses  of  the  board 
of  commissioners  as  tne  board  might  designate.    The  con- 
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ditions  having  been  assented  to  and  an  agreement  signed  by 
the  company,  the  commissioners  laid  out  the  routes,  and 
transmitted  to  the  common  council  their  report  of  the  con- 
ditions obtained  from  the  company ;  and  the  common  council, 
on  September  7,  1875,  duly  ratihed  the  report,  and  gave  its 
consent  to  the  building  of  the  road  upon  the  conditions 
named  in  the  agreement.  Since  the  time  when  the  legislature 
had  granted,  for  a  consideration  expressed  in  the  statute  of 
1867,  the  use  of  the  streets  of  the  city  for  railroad  purposes, 
an  amendment  to  the  constitution  had  been  adopted,  which 
rendered  the  consent  of  the  local  authorities,  and  also  that  of 
the  owners  of  one  half  in  value  of  the  property  abutting  on 
the  streets,  necessary,  before  railroad  tracks  could  be  laid 
down  in  the  streets  of  a  city,  or,  in  lieu  of  the  consent  of  the 
property  owners,  the  favorable  report  of  a  commission  to  be 
appointed  by  the  general  term  of  the  supreme  court,  and  a 
confirmation  of  such  report  by  the  court.  The  abutting 
owners  in  this  case  did  not  consent,  and  a  commission  was 
appointed  as  above  provided  for,  and  its  report  was  duly  con- 
firmed, and  the  road  was  built. 

The  claim  of  the  plaintiff  rests  upon  the  last  few  words  of 
the  thirty-sixth  section,  viz.:  "And  when  any  connecting 
route  or  routes  shall  be  so  designated,  such  elevated  railway 
company  may  construct  such  connection  with  all  the  rights 
and  with  like  effect  as  though  the  same  had  been  a  part  of 
the  original  route  of  such  railway." 

The  argument  is  that  the  language  bestows  the  right  to 
build  just  the  same  as  if  it  were  a  j)art  of  the  original  route, 
and,  if  the  connecting  routes  had  in  fact  been  part  of  the 
original  route  of  the  railroad  company,  and  built  under  the 
power  granted  by  its  charter  or  special  laws,  the  road  would 
have  been  also  built  subject  to  all  the  burdens  imposed 
under  the  same  authority,  and,  among  them,  the  obligation  to 
pay  the  percentage. 

I  do  not  think  the  plaintiff's  claim  is  well  founded.  In  the 
first  place,  it  seems  to  me  to  be  a  most  forced  and  unnatural 
meaning  to  give  these  words,  something  not  called  for,  but,  on 
the  contrarv,  plainly  at  war  with  the  immediate  context.  The 
right  to  build  the  connnecting  routes  is  plainly  derived  solely 
from  this  thirty-sixth  section.  The  language  there  used  is  a 
clear  grant  of  power  thus  to  build  upon  fulfilling  the  condi- 
tions mentioned.  The  section  gives  to  the  existing  company, 
after  fulfilling  the  stated  requirements,  all  the  powers  con- 
ferred by  section  26  of  the  same  act,  and  then  grants  in  par- 
ticular language  the  power  to  construct  such  connecting  road, 
1  (N.  8.)  A.  &  E.  K.  Gas.— 28 
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with  all  the  rights,  and  with  like  effect,  as  though  the  same 
had  been  a  part  of  the  original  route  of  such  railway.  It  is  the 
power,  not  tne  burdens,  with  which  this  portion  of  the  statute 
is  dealing.  This  is  the  language  of  an  affirmative  grant  of 
power,  and  is  not  such  fit  and  appropriate  language  as  would 
ordinarily  be  used  to  express  the  idea  that  burdens  and  con- 
ditions were  to  be  thereby  imposed  not  at  all  connected  with 
the  power  to  construct.  It  was,  in  terms,  authorizing  the  con- 
struction on  the  routes  fixed.  The  language  did  not  mean 
that  the  routes  were  to  be  constructed  under  the  powers  given 
by  the  old  acts  relating  to  the  West  Side,  and  subject  to  the 
conditions  therein  imposed.  It  meant  that  the  company 
should  have  the  same  power  to  build  the  connecting  routes 
that  it  bad  had  to  build  its  old  ones.  It  is  said  the  words 
have  no  useful  office  to  perform  if  the  plaintiff's  construction 
be  not  given  them,  because,  by  force  of  the  language  of  the 
section  granting  to  the  company,  upon  complying  with  the 
conditions,  all  the  powers  conferred  m  section  26  of  the  act, 
the  company  would  have,  under  that  grant,  full  power  to  con- 
struct its  road.  I  think  the  power  to  build  is  to  be  found  in 
that  section,  but  the  draughtsman,  by  simply  referring  to  the 
twenty-sixth  section  for  the  powers  to  be  possessed  by  the 
company,  did  not  state  in  ierms  in  the  thirty-sixth  section  what 
those  powers  were ;  and  it  would  be  quite  natural  under  such 
circumstances,  to  state  explicitly,  and  in  so  many  words,  that 
the  company  should  specially  have  power  to  build  the  road, 
with  all  the  rights,  etc.,  as  therein  mentioned.  It  was  further 
assurance,  though  clothed  in  different  language,  that  in  so 
building  the  connecting  road  the  company  would  be  regarded 
as  building  it  the  same  as  if  it  had  had  direct  authority  to 
build  under  its  original  route.  The  language  does  not  mean 
that  the  company  was  to  build  upon  the  connecting  routes 
under  the  same  obligations,  and  subject  to  the  same  burdens, 
as  if  its  road  were  built  under  the  old  statutes,  because  the 
act,  while  granting  the  right  to  construct  the  road  over  these 
connecting  routes,  contained  within  itself  provisions  for  the 
imposition  of  conditions  and  burdens.  The  power  to  impose 
them  lay  with  the  commissioners  under  sections  36  and  26, 
already  referred  to,  and  with  the  city  authorities.  The  com- 
missioners could  exact  them  before  laying  out  the  connecting 
routes,  and  the  city  authorities  could  do  so  before  consenting 
to  the  construction  of  the  road.  The  language  used,  when 
fairly  construed,  means  that  in  building  the  road  over  these 
connecting  routes  the  company  should  be  regarded  as  having 
the  same  right  to  build  them  as  if  that  right  had  been  granted 
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by  the  old  statutes.  This  is  Terv  different  from  the  caseof  Mayor 
«.  Twentr-third  St.  B.  Co.,  113'N.  T.  311,  319,  41  Am.  &  Eng!  R 
Ca&  640.  In  that  case  it  was  held  that,  where  the  defendant 
had  succeeded  to  and  taken  all  the  property  rights,  privileges, 
and  franchises  of  the  Ble^cker  Street  road  it  took  them  bur- 
dened with  its  charter  obligations.  We  reaffirm  snch  doctrine 
here  when  we  hold  defendant  liable  to  the  burdens  imposed 
upon  the  corporations  of  which  it  is  the  successor. 

There  is,  however,  nothiug  in  that  or  any  other  case  cited 
by  counsel  which  holds  that,  by  language  such  as  is  used  in 
the  section  under  consideration,  the  legislature,  while  grant- 
ing the  power,  intended  to  burden  the  grant  with  a  condition 
not  necessarily  connected  with  or  affecting  the  exercise  of  the 
power  granted. 

We  know  that  language  is  frequently  used  in  a  statute  which 
is  not  really  necessary,  and  which,  perhaps,  is  to  some  extent 
superfluous.  The  same  idea  is  frequently  repeated  in  different 
words.  Because  different  language  may  be  used,  it  is  not  at 
all  necessary  to  attribute  a  different  meaning  to  it  each  time. 
The  question  is,  on  looking  over  the  whole  context,  what  is 
the  true  meaning  of  the  legislature  ?  and,  if  it  be  quite  plain 
that  the  same  power  has  in  truth  been  given  in  different  por- 
tions of  the  statute,  although  by  the  use  of  different  language, 
it  should  be  so  held,  instead  of  making  an  effort  to  give  dif- 
ferent meanings  to  the  langui^e,  one  of  which  it  does  not 
aptly  and  appropriately  express.  This  holds  good,  even 
though  the  effort  is  made  for  the  purpose  of  imposing  a  bur- 
den upon  a  railroad  corporation  which  it  is  plain  was  not  in 
the  contemplation  of  the  legislature.  That  it  was  not  in  the 
contemplation  of  the  legislature  appears  to  me  to  be  true  also 
for  other  reasons.  The  first  reason,  and  one  already  given,  is 
that  the  language  is  not  appropriate  to  impose  this  burden. 
Looking  at  the  surrounding  facts,  I  think  the  same  conclusion 
must  be  arrived  at.  A  perusal  of  the  whole  act  must,  I  think, 
convince  any  one  that  it  was  passed  having  the  three  possible 
kinds  of  companies  above  described  in  view.  All  of  the  pro* 
visions  up  to  the  thirty-sixth  section  are  with  reference  to  the 
companies  to  be  formed  under  it.  The  thirty-sixth  provides 
for  the  building  of  the  coincident  routes  by  an  existing  com- 
pany, while  connecting  routes  were  to  be  built  by  an  elevated 
railroad  company  then  existing  and  actually  operating  a  road. 
Snch  companies  were  to  go  on,  and  construct  tbeir  respective^ 
roads  along  the  routes,  and  operate  them  under  the  same  act , 
and,  in  the  language  of  Judge  Earl  in  the  Elevated  Bailroad 
Case,  70  N.  x.  327,  353,  these  various  corporations  were 
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"  simply  placed  on  a  footing  of  equality  with  new  companies 
which  may  be  formed  under  the  act."  As  to  the  new  roads 
which  were  to  be  built  under  the  special  grant  of  power  com- 
ing from  the  rapid-transit  act,  it  is  impossible  to  think  that 
the  legislature  meant  to  discriminate  in  favor  of  or  against  any 
road  coming  under  the  act  The  whole  spirit  of  the  act  is  to 
treat  all  alike,  and  not  to  impose  conditions  or  limitations 
upon  one  which  would  operate  unfairly,  and  as  a  special  bur- 
den upon  it,  when  compared  with  the  other  company,  which 
was  very  likely  to  be  a  rival,  looking  to  substantially  the  same 
population  for  support     This  would  be  manifestly  unfair. 

It  is  conceded  that  no  obligation  of  payment  on  income  has 
ever  been  imposed  upon  any  other  road  under  the  rapid-tran- 
sit act  of  1875,  and  the  claim  here  is  worked  out  at  the  ex- 
pense of  the  fair  meaning  of  the  language  used. 

Other  considerations  are  not  wanting.     The  burden  of  the 

?ayment  of  the  percentage  was  originally  imposed  upon  the 
bnkers  Company  as  a  consideration  for  the  use  of  the  streets 
which  the  legislature  granted.  It  is  unnecessary  to  hold  that 
this  meant  the  use  of  the  streets  as  against  any  rights  of 
abutting  owners  as  well  as  the  city.  JPor  this  purpose  it  can 
be  confined  to  the  use  of  the  streets  as  against  the  city  only. 
This,  at  least,  was  in  terms  granted.  Since  the  passage  of  that 
act,  the  amendment  of  the  constitution  has  been  adopted,  pro- 
hibiting such  use  without  the  consent  of  the  city  authorities. 
If  this  language  of  the  thirty-sixth  section  operates  to  impose 
this  percentage  burden  upon  defendant,  it  rests  upon  it  with- 
out the  grant  of  the  use  of  the  streets,  for  which  use  the  pay- 
ment formed  the  consideration  in  the  former  case.  The  bur- 
den  is  the  same,  but  nothing  is  secured  to  the  defendant  on 
account  of  its  being  thus  imposed.  Could  this  have  been  in« 
tended?  And,  if  so,  then  we  find  the  company  under  the 
necessity  of  making  this  payment  in  any  event,  and  also  bound 
to  submit  to  such  other  and  further  conditions  as  the  commis- 
sioners or  city  authorities  should  see  fit  to  impose  before  they 
would  lay  out  and  determine  the  connecting  routes  contem- 
plated by  the  act  or  consent  to  the  laying  of  the  tracks  there- 
on. These  conditions  could  be  made  as  to  the  payment  of  a 
percentage  and  as  to  rates  of  fare  as  well  as  in  regard  to  other 
matters.  Such  a  company  would  be  at  the  greatest  disad- 
vantage, for,  by  reason  of  the  percentage  burden,  it  might  be 
unable  to  compete  upon  the  same  terms  which  might  be  im- 
posed upon  the  coincident  routes  company,  and  thus  it  would 
be  treated  unjustly.  We  do  not  think  that  a  construction 
which  would  permit  such  injustice  would  be  the  correct  one. 
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The  commissioners,  or  the  city  authorities,  or  both,  woald 
have  the  subject  entirely  under  control,  and  they  could  impose 
such  conditions  as  they  thought  appropriate  before  laying  out 
the  routes,  or  before  granting  consent  to  construct  the  road. 
In  this  way  provision  would  be  made  for  all  interests,  and  all 
would  probably  be  treated  alike. 

Again,  the  rate  of  fare  allowed  by  the  old  statute  for  the 
Ninth  avenue  route  could  be  materially  reduced  with  regard 
to  the  road  to  be  built  by  the  exercise  of  this  power  to  consent 
upon  condition  as  already  stated.  The  power  was,  in  truth, 
used  by  the  commissioners  and  the  city  authorities,  and  bo 
the  defendant  had  to  consent  to  the  reduction  before  it  could 
obtain  the  authority  to  build.  Thus  the  section  of  the  statute, 
in  granting  the  right  to  build  upon  the  connecting  routes,  with 
all  the  rights,  and  with  like  effect,  as  if  part  of  the  original 
route,  must  be  held  not  to  mean  what  it  is  contended  to  mean, 
at  least  to  the  extent  claimed.  If  it  is  meant  to  give  all  the 
rights  literally,  then  the  company  would  have  the  power  to 
charge  the  rates  of  fare  provided  for  in  the  statute  of  1867  or 
1875,  and  the  plaintiff  so  assumes,  and  argues  that  in  consent- 
ing to  take  less  the  company  consented  to  a  condition  which 
the  commissioners  had  no  right  to  impose. 

We  think  the  commissioners  or  the  city  authorities  had  the 
right  to  impose  conditions  upon  that  as  well  as  other  subjects 
concerning  the  building  of  the  road,  hence  ''all  the  rights" 
were  subject  to  modification  by  the  action  of  those  bodies.  Kot 
having  **  all  the  rights/'  certainly  the  special  burdens  should 
not  be  imposed  by  a  mere  implication.  The  commissioners 
having  fuD  power,  in  the  case  of  the  defendant's  predecessor, 
to  consent  to  lay  out  the  routes  upon  such  conditions  as  they 
might  think  appropriate,  and  such  as  they  could  impose  in  the 
case  of  companies  who  were  to  build  coincident  lines,  why 
should  an  unnatural  construction  of  the  last  two  or  three  Hues 
of  the  section  (36)  be  resorted  to  for  the  purpose  of  holding 
defendant  to  this  5  per  cent  obligation  on  the  Third  avenue 
route,  when  none  such  was,  or  ever  has  been,  imposed  in  the 
case  of  the  other  railroads  which  have  been  erected  and 
operated  under  and  by  virtue  of  the  provisions  of  the  rapid- 
transit  act? 

There  is  another  reason  why  the  language  used  cannot  be 
given  the  literal  meaning  claimed  for  it. 

The  provision  assumes  to  give  all  the  rights,  and  with  like 
effect,  as  if  the  route  had  been  a  part  of  the  original  route. 
All  the  rights  would  include  the  free  and  unconditional  use  of 
the  streets  of  the  city,  as  given  by  the  former  statutes,  and 
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without  the  consent  of  the  city  authorities,  and  for  no  other 
compensation  than  the  five  per  cent  payment.  Yet  this,  it  is 
conceded,  cannot  be  done,  because  of  the  constitutional 
amendment,  and,  therefore,  this  clause  in  the  statute  must  be 
so  read  as  to  mean  that  the  company  is  to  have  all  the  rights 
which  may  remain  after  the  commissioners  shall  have  an- 
nounced tne  conditions  upon  which  they  will  fix  and  deter- 
mine the  routes,  and  the  city  authorities  shall  have  given  their 
consent  upon  their  own  conditions,  and  the  consents  of  the 
proper  number  of  property  owners  shall  have  also  been  given. 
In  granting  rights  which  are  thus  made  wholly  uncertain  as 
to  their  nature  and  extent,  and  which  are  incapable  of  enumera- 
tion until  after  the  above-mentioned  determination  and  con- 
sents have  been  made  and  given,  can  it  be  possible  to  plaus- 
ibly contend  that  the  legislature,  while  affirmatively  granting 
a  power,  yet  by  the  use  of  these  words,  **  with  the  same  righte 
and  with  like  effect,"  nevertheless  meant  to  impose  a  burden 
to  which  no  other  company  taking  rights  under  the  act  was 
subjected  ?  It  is  seen  that  *'  the  same  rights  "  were,  in  truth, 
not  given.  Why  should  burdens  be  imposed  when  rights 
were  lessened  ?  We  think  our  construction  of  the  words  is 
much  more  plausible  and  much  nearer  the  real  intention  of 
the  legislature  itself. 

Conditions  might  be  imposed  before  fixing  these  routes, 
and,  indeed,  in  this  very  case  they  were  imposed,  which  are 
inconsistent  with  the  exercise  of  '*  all  the  rights "  under  the 
other  statutes,  the  rates  of  fare  being  a  very  forcible  example. 

It  is  said  the  commissioners  had  no  right  to  impose  any 
condition  as  to  rates  of  fare,  and  that  they  knew  it,  and,  there- 
fore, obtained  an  agreement  as  to  the  fare  from  the  company. 
I  deem  the  manner  in  which  the  rate  of  fare  is  established  to 
be  of  small  importance,  whether  by  imposing  such  rates  in 
the  first  instance,  and  as  a  condition  upon  which  the  route  is 
fixed  and  determined,  or  by  saying  to  the  comjjanv,  "  If  you 
do  not  agree,  we  will  not  fix  the  routes."  It  is  found  here 
that  these  conditions  were  imposed  upon  the  company  in  the 
way  of  an  agreement  by  it,  but  it  was  made  a  condition  prece- 
dent to  marking  out  the  routes  ;  and  we  think  the  commis- 
sioners had  the  right  to  demand  such  an  agreement  as  a  prece- 
dent condition.  It  is  also  worthy  of  remark  that  the  com- 
missioners, while  evidently  assuming  jurisdiction  over  the 
whole  subject  of  the  conditions  and  exactions  upon  compli- 
ance with  which  they  would  proceed  to  fix  and  determine 
these  routes  for  defendant's  predecessor,  and  while  exacting 
from  it  an  agreement  which  it  is  seen  covers  the  whole  gen- 
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eral  sabject,  never  placed  this  burden  upon  the  company ; 
nor  can  it  be  seen  bj  any  writing  or  evidence  npon  the  sub- 
ject that  snch  burden  was  supposed  to  exist 

Upon  the  whole  statute,  and  in  light  of  the  surrounding 
facts  known  to  the  legislature  at  the  time,  we  cannot  but  think 
that  the  construction  of  this  section  as  contended  for  bj  the 
plaintiff  is  strained,  unnatural,  and  incorrect  There  can  be 
no  fair  reason  assigned  for  any  distinction  between  the  rights 
of  these  yarious  companies  granted  under  this  act  to  the  dis- 
advantage of  the  defendant's  predecessors. 

Finally,  it  is  said  that  the  defendant  ever  since  1879  has 
recognized  its  liability  to  pay  this  amount,  and,  in  fact,  has 

paid  what  it  claims  is  a  sum  equal  to  the  5  per  cent  ^ ^ 

up  to  the  time  of  the  commencement  of  this  action,  ni^^unj.  "^ 
Practical  construction  of  the  parties,  it  is  claimed, 
makes  the  claim  of  plaintiff  valid.  I  do  not  attach  the  same 
importance  to  the  fact  of  payment  that  the  plaintiff  does. 
There  must  be  at  the  bottom  some  statutory  liability  of  de- 
fendant, or  else  it  is  not  obliged  to  pay  the  amount  in  the 
future. 

In  relation  to  the  obligation  to  pay  on  the  Ninth  avenue 
route,  it  was  placed  in  the  act  of  1867,  which  was  conced- 
edly  valid.  The  method  and  time  of  payment  were  there- 
after prescribed  by  the  act  of  1868,  which  defendant  consented 
to  obey,  and  waived  the  right  to  defend  on  the  ground  of  its 
invalidity.  But  here  there  is  no  statute  which  authorizes  the 
exaction,  however  mistaken  the  parties  may  have  been  in  re- 
gard  to  its  construction.  There  has  never  been  any  statutory 
authority  for  its  payment,  and  there  has  been  nothing  for  the 
defendant  to  waive.  The  payment  has  been  purely  gratuitous. 
If  the  statute  were  ambiguous  enough  to  allow  a  fair  and 
rational  doubt  as  to  how  it  ought  to  be  construed,  and  the 
construction  actually  given  it  by  the  parties  were  as  near  the 
true  one  as  any  could  be  said  to  be,  in  such  case  it  might  be 
the  inclination  of  courts  to  construe  it  in  accordance  with 
such  practice  of  the  parties.  In  this  case,  however,  we  do 
not  feel  that  the  act  can  be  fairly  or  naturally  construed  in  the 
way  plaintiff  claims. 

This  leads  to  a  reversal  of  the  judgment  as  to  the  Third 
avenue  route. 

Third. — The  counterclaims  of  the  defendant  we  do  not 
think  can  be  allowed.  There  was  never  any  warranty  in  re- 
gard to  the  free  use  of  the  streets  by  defendant  as  against 
abutting  owners.  On  the  contrary,  the  very  act  under  which 
defendant  claims  the  right  to  recover  the  sums  paid  to  abut- 


440  ELEVATED   RAILWAYS  [Tn!'b[) 

Diwenting  Opinion       Mayor,  etc.,  «.  Manhattan  Ry.  Co. 

ting  owners  provides  for  the  payment  thereof  by  the  company. 
Bight  to  ^^^  1867,  §  11.     The  amounts  heretofore  paid  by 

countereuira  defendant  cannot  be  recovered  back  as  involuntary 
damaffet  paid  payments  within  any  principle,  and  the  plaintiff 
ioabattora.  jg  entitled  to  retain  the  same.  There  has  been 
no  mistake  of  fact  under  which  payments  have  been  made, 
and  the  defendant  must  remain  were  it  is  in  relation  to  moneys 
paid  heretofore. 

We  express  no  opinion  upon  the  proper  construction  of  the 
expression  "  net  income,"  but  leave  that  for  decision  when  it 
necessarily  arises.  The  accounting  can  go  on  if  necessary, 
and  upon  it  full  evidence  may  be  given,  so  that  a  decision  as 
to  the  true  meaning  of  the  expression  may  be  arrived  at  in 
the  light  of  all  the  facts  surrounding  the  discussion  which  it 
may  be  material  to  know. 

For  the  reasons  above  given,  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Gray,  J.  (dissenting). — I  agree  with  Judge  Pecjkham  that  the 
defendant  sliould  be  held  to  the  obligation  of  paying  into  the 

city  treasury  5  per  cent  of  the  net  income  from 
opijiion."'        *^^  operation  of  that  portion  of  its  railroad  which 

is  commonly  called  the  Ninth  avenue  line.  That 
obligation  is  certainly  enforceable  upon  the  theory  expressed 
in  his  opinion.  I  think  it  perfectly  clear  that  the  subsequent 
acquiescence  by  the  West  Side,  etc.,  Bailroad  Company  and  of 
its  successor,  the  New  York  Elevated  Hailroad  Company,  in 
the  directions  for  payment  contained  in  the  act  of  1868  was 
equivalent  to  a  consent  that  they  should  become  part  of  the 
compact  with  the  state  which  regulated  its  corporate  life,  and 
that  they  should  constitute  the  rule  in  making  the  statutory 
payments.  However  grave  the  objections  to  the  act  of  1868 
upon  constitutional  grounds,  the  provisions  of  its  second 
section  related  merely  to  the  manner  of  paying  the  fixed 
percentage.  The  burden  of  payment  was  already  imposed  by 
the  act  of  1867,  which  left  for  future  legislation  a  matter  of 
detail  as  to  the  manner  and  times  of  making  the  payments. 
When,  subsequently  to  the  passage  of  the  act  of  1868,  the 
predecessors  of  the  Manhattan  Railway  Company  made  pay- 
ments of  percentages,  at  stated  times,  into  the  city  treasury, 
in  legal  enect  there  was  an  adoption  of  the  directions  of  that 
act,  as  a  regulation  of  the  discharge  of  the  corporate  obliga- 
tion ;  and  the  charter  then  stood  as  containing  as  complete 
an  obligation,  with  respect  to  such  payments,  as  ^though  the 
act  of  1867  had,  in  terms,  fixed  their  manner  and  times. 
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Bat  I  cannot  agree  with  the  conclusion  that,  as  to  its  so- 
called  Third  avenue  line,  the  defendant  and  its  predecessor, 
the  New  York  Elevated  Bailroad  Company,  were  exempted 
from  this  general  charter  obligation.  I  consider  that,  the 
condition  ot  liability  being  once  established  with  respect  to 
the  original  route,  it  inevitably  and  logically  follows  that  that 
condition  continued  with  respect  to  all  extensions  or  connect- 
ing routes  built  by  the  New  xork  Company,  unless  and  until 
relieved  by  competent  and  certain  legislative  action.  Any 
other  view  of  the  question  seems  without  any  justification 
upon  legal  grounds,  and  must  be  influenced  by  some  quite 
unwarrantable  notion  or  sentiment  of  injustice  to  the  defend- 
ant After  the  many  years  of  acquiescence  by  the  defend- 
ant and  its  predecessor  in  the  understanding  that  the  obli- 
gation to  pay  the  percentage,  imposed  by  the  original  act  of 
incorporation,  continued  with  equal  force  as  to  new  routes, 
extending  their  railway,  built  through  the  permission  given 
by  the  rapid-transit  act  of  1875,  I  think  it  is  altogether  too 
late  to  indulge  in  sympathy,  or  to  rest  the  discussion  of  the 
case  upon  any  notion  of  injustice.  It  never  occurred  to  the 
defendant  that  it  was  suffering  from  any  unjust  and  illegal  bur- 
den until  after  the  lapse  of  some  twelve  years  from  the  con- 
struction of  the  Third  avenue  line ;  and,  in  fact,  a  careful  and 
candid  consideration  of  the  statutes  and  of  the  facts  should 
dispel  any  doubt  as  to  the  justice  of  holding  it  to  an  obliga- 
tion imposed  bv  law,  and  most  willingly  assumed.  It  will 
conduce  to  a  clearer  understanding  of  a  question  which  is  of 
very  great  importance  to  the  city  of  New  xork  if  we  consider 
what  was  the  general  situation  at  the  time  of  the  passage  of 
chapter  606  of  the  Laws  of  1875,  or,  as  it  is  usually  referred 
to,  the  "  Bapid-Trausit  Act"  When  that  act  was  passed,  the 
New  York  Elevated  Bailroad  Company  had  acquired  by  pur- 
chase, upon  foreclosure  and  upon  sales,  the  proper^  and 
franchises  of  the  West  Side  &  Yonkers  Patent  Bailroad  Com- 
pany, and  was  operating  its  elevated  railroad  from  the  Bat- 
tery, through  Greenwich  street,  to  and  through  Ninth  avenue 
to  Thirtieth  street,  and  solely  by  virtue  of  the  franchises  so 
acquired.  It  was  the  only  elevated  steam  railway  in  actual 
operation  in  the  city,  and,  but  a  day  before  the  passage  of 
the  rapid-transit  act,  the  legislature  nad  passed  chapter  595 
of  the  Session  Laws,  which  confirmed  it  in  its  possession  of 
the  rights  and  franchises  acquired ;  authoiized  and  required 
it  to  continue  and  complete  elevated  railroads,  and  regulated 
the  construction,  operation,  and  management  thereof.  There 
was  one  other  corporation  in  existence  at  that  time,  formed 
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under  an  act  passed  in  1872,  for  the  purpose  of  operating  an 
elevated  railway,  and  that  was  the  Gilbert  Elevated  Eailroad 
Company.  Its  charter  gave  it  the  right  to  build  a  tubular 
elevated  railway  upon  and  southerly  from  Sixth  avenue ;  but 
it  had  done  little,  if  anything,  in  the  direction  of  carrying  out 
the  chartered  project.  Amendments  to  the  constitution  of 
the  state  which  went  into  force  on  January  1,  1875,  stood  in 
the  way  of  any  legislative  action  looking  to  the  extension  of 
the  New  York  Elevated  Company's  Ninth  avenue  line  beyond 
the  routes  fixed  for  it  on  the  west  side  of  the  city.  In  thai 
condition  of  affairs  the  rapid-transit  act  was  passed, — in  form, 
a  general  law  or  scheme  authorizing  elevated  steam  railways  in 
the  city,  upon  routes  and  under  articles  for  the  incorporation  of 
companies  to  be  determined  and  framed  by  commissioners  ap- 
pointed by  the  mayor.  Being,  for  the  generality  of  its  ap- 
plication, saved  from  the  constitutional  inhibition,  the  act, 
nevertheless,  was,  plainly  enough,  in  the  interest  of  the  New 
York  and  Gilbert  Elevated  Companies,  and  its  thirty-sixth 
section  was  inserted  to  cover  the  case  of  each.  That  section 
provided,  in  the  first  place,  for  any  existing  corporation,  the 
routes  of  which  coincided  with  the  routes  laid  out  by  the 
mayor's  commissioners,  and  empowered  it  to  construct  and 
operate  its  railway  as  a  corporation  specially  formed  under 
the  act  That  met  the  case  of  the  Gilbert  Compiuiy,  and  it 
availed  itself  of  the  privileges  granted,  and  changed  into  an 
open  steam  railway,  upon  the  routes  determined  by  the  mav- 
or's  commissioners  coincident  with  its  routes.  It  subsequently 
became  the  Metropolitan  Elevated  Bailroad  Company.  The 
intended  application  of  the  first  part  of  this  thirty-sixth  sec- 
tion to  the  Gilbert  Companv,  as  the  only  one  having  coinci- 
dent routes,' is  not  disputed  hj  Judge  Peceham,  and  was  so 
assumed  by  Church,  C.J.,  in  his  opinion  in  the  matter  of  that 
company.     (70  N.  Y.  at  page  368.) 

In  the  second  place,  that  section  provided  that  the  mayor's 
commissioners  might  fix  the  routes  by  which  any  elevated 
steam  railway,  then  in  actual  operation,  might  connect  with 
other  steam  railways  or  their  depots,  or  with  steam  ferries, 
and  concluded  in  this  language:  ''And  when  any  connecting 
route  or  routes  shall  be  so  designated,  such  elevated  railway 
company  may  construct  such  connection,  with  all  the  righto 
and  with  like  effect  as  though  the  same  had  been  a  part  of 
the  original  j:oute  of  such  railway."  This  second  provision 
of  the  section  as  plainly  applied  to  the  case  of  the  New  York 
Elevated  Railroad  Company,  for  that  was  the  only  "  elevated 
steam  railway  in  actual  operation."     That  company   made 
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immediate  application,  and,  within  two  years,  received  final 
anthoritj,  throagh  an  order  of  the  conrt,  to  proceed  and  con- 
struct the  extension  of  its  ronte  from  the  Battery,  by  the  south 
end  of  the  city,  through  yarioos  streets  to  and  through  the 
populous  thoroughfare  of  the  Third  avenue ;  all  which  rights 
it  obtained  upon  the  pretext  and  theory  that,  by  such  an  ex- 
tension of  its  ronte,  it  was  enabled  to  connect  with  the  vari- 
ous ferries  and  railway  depots  on  the  east  side  of  the  city. 
It  cannot  very  reasonably  be  doubted  but  that  the  rapid- 
transit  act  was  promoted  by  these  two  companies,  which, 
under  cover  of  an  apparently  general  act,  through  this  brief 
thirty-sixth  section,  were  enabled  to  do  that  which  the}'  could 
not  have  gained  authority  to  do  through  a  special  legislative 
enactment.     The  question,  then,  is  whether,  having  gained 
this  valuable  and  practically  exclusive  privilege,  there  was 
also  secured  the  additional  grant  to  the  New  York  Elevated 
Company  of  an  exemption  from  the  obligation,  imposed  by 
previous  legislation,  of  paying  a  percentage  to  the  city  as  a 
consideration  for  the  use  of  the  streets.    If  it  did,  whereis  the 
language  of  exemption,  and  what  shall  we  do  with  the  appa- 
rently stringent  language  with  which  section  36  concludes  ? 
An  argument  is  sought  to  be  founded  upon  supposed  effects 
upon  the  corporation,  coming  in  under  the  provision  of  the 
section,  of  conditions,  requirements,  and  processes  mentioned 
in  the  act — effects  which  are  dwelt  upon  in  Judge  Peceham's 
opinion.     It  is  suggested  that  the  effect  upon  the  New  York 
Elevated  Company  of  having  passed  through  the  machinery 
of  the  rapid-transit  act  was  to  make  it,  as  to  its  new  powers, 
and  their  exercise  in  the  construction  and  operation  of  the 
new  routes,  independent,  and  to  relieve  it  from  the  legal  obli- 
gation attaching  to  the  operation  of  its  original  route.     But 
any  such  proposition  spends  its  force  against  the  stubborn 
resistance  of  the  facts  and  of  the  language  with  which  the 
legislature  concludes  its  grant  of  power  to  the  applicant,  under 
the  section,  which  is  couched  in  the  form  of  a  limitation,  and 
which  differentiates  it  from  a  corporation  formed  under  the 
act  itself.     That  the  legislature  meant  something  when  pro- 
viding that  it  "  may  construct  *  *  *  with  like  effect  as  though 
the  same  had  been  a  part  of  the  original  route  of  such  rail- 
way," we  may  not  deny.     What  was  the  "  original  route  "  of 
the  New  York  Elevated  Company,  and  what  were  its  duties 
and  obligations,  the  legislature  well  knew  ;  for  the  previous 
day  had  witnessed  the  passage  of  chapter  595  of  the  Laws  of 
1875,  which  had  confirmed  the  company  in  the  possession  of 
the  properties,  franchises,  and  rights  acquired  from  the  West 
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Side  Company,  **  as  they  were  granted  "  to  that  company.  If 
we  hold  that  the  New  York  Company  and  its  successor,  the 
Manhattan  Company,  came  under  the  obligation  imposed  by 
the  act  of  1867  upon  the  West  Side  Company,  and  if,  under  j 

section  36  of  the  rapid-transit  act,  the  new  connecting  routes 
were  to  be  constructed  "  with  like  effect "  as  though  "  a  part 
of  the  original  route,"  how  can  we  escape,  by  sensible  pro- 
cesses of  reasoning,  the  conclusion  that  the  legislature  meant 
to  provide  that  whatever,  by  the  law  regulating  its  existence, 
was  imposed  upon  and  required  of  the  company  with  respect 
to  the  city  whose  streets  were  to  be  used,  in  the  operation  of 
its  original  route,  should  still  be  a  condition  of  its  right  to 
exercise  its  new  power  to  construct  the  connections  or  exten- 
sions of  that  route  ?  The  New  Tork  Company  so  understood 
the  matter,  as  we  see  evidenced  by  its  continuing  to  pay  the  5 
per  cent  for  the  many  years  after  it  had  constructed  the  new 
or  Third  avenue  route. 

The  rapid-transit  act,  in  its  bearing  upon  the  New  York 
Company,  was  but  an  enabling  act.  These  connections  of  the 
New  Tork  Company,  under  which  description  it  was  -enabled 
to  build  its  present  Third  avenue  line,  are  in  fact  parts  of  its 
original  route.  Had  the  legislature,  by  mere  amendment  o'f 
the  acts  under  which  the  New  York  Company  became  author- 
ized to  operate  its  Ninth  avenue  line,  further  empowered  it  to 
build  and  operate  these  connections,  would  any  doubt  have 
existed  as  to  the  continuance  of  the  obligation  to  pay  the  per- 
centage to  the  city  ?  Certainly  not.  Then,  how  has  the  sec- 
tion of  the  rapid-transit  act  in  question  created  any  such 
doubt  ?  It  is  very  evident  that  Judge  Pegeham's  considera- 
tion of  the  question  was  influenced  by  the  belief  that,  though 
the  right  to  build  connecting  routes  is  derived  solely  from  the 
thirty-sixth  section,  its  language  could  not  mean  that  the  bur- 
den imposed  under  the  old  statutes  continued,  "  because,"  he 
says,  "  the  act  *  *  *  contained  within  itself  provisions  for 
the  imposition  of  conditions  and  burdens.  The  power  to  im- 
pose them  lay  with  the  commissioners,"  etc.  But  that  is  alto- 
gether a  mistaken  reading  of  the  act.  The  New  York  Com- 
pany was  not  compelled  to  forego  or  to  change  any  of  its 
corporate  environments  of  powers  and  privileges  in  order  to 
come  in  under  the  act,  and  to  avail  itself  of  the  further  privi- 
lege extended  to  it.  Though  the  power  to  construct  these 
connections  with  the  original  route  flowed  from  the  provisions 
of  the  rapid-transit  act,  the  right  to  avail  itself  of  the  privilege 
resided  in  an  existing  corporation,  whose  powers  and  obliga- 
tions were  already  deflnea  and  regulated.     The  act  conferred 
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no  power  upon  the  mayor's  commissioners  to  impose  any 
conditions  upon  it  whatever.  That  power  they  did  have  witn 
respect  to  the  other  class  of  companies  referred  to  in  the  sec- 
tion, such  as  the  Gilbert  Company.  With  respect  to  them» 
their  power  to  construct  and  operate  an  elevated  railway  was 
made  to  depend  *'  upon  fulfillment  of  the  requirements  and 
conditions  imposed  by  said  commissioners  ;"  but,  with  respect 
to  the  class  of  elevated  roads  in  actual  operation,  of  which  the 
New  York  Company  was  the  sole  representative,  the  only 
power  conferred  upon  the  commissioners  to  impose  require- 
ments or  conditions  was  "  under  section  4  of  the  act ;'  and 
they  were  such  "  as  are  necessary  to  be  fulfilled  in  such  cases 
under  section  18  of  article  3  of  the  constitution  of  the  state." 
Beference  to  section  4  of  the  rapid-transit  act  shows  that  no 
power  is  there  conferred  upon  the  commissioners  to  impose 
any  conditions  which  were  not  already  imposed  by  the  con- 
stitution. 

That  section  (4)  simply  provides  that  the  mayor's  commis- 
sioners shall,  if  they  find  such  railways  necessary,  within  a 
certain  time  after  organization  determine  upon  and  locate 
routes  for  the  railways  through  the  streets,  etc.;  except  Broad- 
way and  Fifth  avenue  below  Fifty-ninth  street,  and  Fourth 
avenue  above  Forty-second  street,  and  except  such  portions 
of  streets,  etc.,  as  are  legally  occupied  by  any  elevated  or 
underground  railroad  in  actual  operation :  provided  the  con- 
sents of  property^wuers  and  of  the  local  authorities  be  first 
obtained,  or,  in  lieu  thereof,  the  determination  of  commission- 
ers appointed  by  the  supreme  court,  etc. 

Section  18  of  article  3  of  the  constitution,  referred  to  in 
the  thirty-sixth  section,  simply  inhibits  the  legislature  from 
authorizing  the  construction  of  street  railroads  without  the 
consents  or  determination  of  commissioners  described  in  sec- 
tion 4,  which  has  simply  embodied  the  constitutional  language. 
This  is  all  the  force  of  the  reference  in  the  language  of  that 
section  of  the  act,  which  permitted  connections  to  be  con- 
structed by  elevated  steam  railways  in  actual  operation  **  upon 
fulfillment  *  *  *  of  such  of  the  requirements  and  conditions 
imposed  by  said  commissioners  under  section  4  of  this  act  as 
are  necessary  in  such  cases,  under  section  18  of  article  3  of 
the  constitution  of  this  state."  Can  it,  with  any  semblance  of 
reason,  be  asserted  that,  by  force  of  that  reference  in  section 
36,  the  commissioners  were  given  any  power  to  impose  re- 
quirements or  conditions  upon  the  New  York  Elevated  Com- 
pany, except  as  to  matters  already  provided  for  in  the  consti- 
tution ?    And  yet  that  is  the  only  language  in  the  act  applica- 
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ble  to  the  case  of  the  New  York  Company,  which  refers  to  the 
existence  of  a  power  in  the  commissioners  to  impose  condi- 
tions. Compare  the  provisions  as  to  the  class  of  elevated 
railways  in  actual  operation,  desiring  to  make  connections, 
with  the  previously  described  class,  of  which  the  Gilbert  Ele- 
vated was  the  representative,  and  a  discrimination  is  evident ; 
for  in  its  case  the  commissioners  were  empowered  to  impose 
such  conditions  and  requirements  as  they  could  in  the  case 
of  a  corporation  specially  formed  under  the  act. 

The  rapid-transit  board  of  commissioners  were  distinctly 
advised  by  their  counsel,  in  an  opinion  which  is  printed  in  this 
record,  that  they  could  only  deal  with  the  existing  corporation 
in  actual  operation  by  fixing  connecting  routes,  and  that  sec- 
tion 36  made  a  sharply-drawn  distinction  between  the  case  of 
the  special  companies  by  that  section  contemplated  and  the 
new  companies  in  terms  provided  for.  The  commissioners, 
however,  were  in  a  position  where  they  might  have  refused  to 
act  harmoniously  in  fixing  connecting  routes,  and  they  could 
request,  as  a  condition  of  their  acting  upon  the  application 
of  the  company,  that  it  should  agree  to  some  things.  The 
company  was,  however,  under  no  obligation  to  submit  to  any 
conditions  the  commissioners-might  dictate.  Though  the  act, 
as  we  readily  appreciate,  was  passed  for  its  benefit,  it  was 
free  to  decline  taking  any  action  under  it  to  make  connec- 
tions, if  too  exacting  demands  were  made  by  the  commission- 
ers or  by  the  city  officers.  But  the  company  had  a  clear  con- 
ception of  the  situation,  and  was  perfectlv  willing,  if  not 
anxious,  in  order  to  obtain  the  necessary  ofiicial  action  of  the 
commissioners,  to  make  concessions. 

The  rapid-transit  act  was  passed  June  18,  1875.  At  a  meet- 
ing of  the  board  of  directors  of  the  New  Tork  Company, 
which  must  have  been  held  very  soon  afterwards  (before  Sep- 
tember), resolutions  were  passed  to  the  effect  that,  in  consid- 
eration of  the  fixing  by  the  rapid-transit  commissioners  of 
routes  for  connections  with  depots,  etc.,  as  heretofore  applied 
for  and  designated  by  the  company,  or  such  as  the  company 
would  accept  in  lieu  thereof,  the  company  would  agree  to  con- 
struct certain  specified  portions  of  these  routes  before  or  bv 
specified  dates ;  to  charge  fares  at  specified  rates  upon  such 
connections;  to  run  ''commission"  trains;  to  construct  a 
single,  double,  or  treble  track  road,  according  to  certain  local- 
ities ;  and  to  pay  a  reasonable  proportion  of  the  expenses  of 
the  commissioners.  This  was  its  voluntary  agreement,  con- 
ditioned upon  an  acceptance  of  its  previous  designation  of 
the  routes  it  wished  to  construct  upon.    At  a  meeting  of  the 
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coiamissioneTs  on  September  2, 1875,  these  resolatioBs  irere 
offered,  and  the  board  thereupon,  '*in  consideration  of  the 
stipulations,  agreements,  etc.,  of  the  New  York  Elevated  Com- 
pany/' proceeded  to  fix  and  determine  the  routes  for  that 
company  as  applied  for.  On  September  7,  1875,  the  common 
council  of  the  city,  acting  upon  the  full  report  of  the  above 
proceedings,  passed  a  resolution  consenting  to  the  routes  re- 
ported upou  by  the  rapid-transit  board.  It  is  very  remark- 
able that,  with  all  the  particularity  with  which  the  compauj 
framed  its  resolutious,  and  with  which  they  were  acted  niu>ii, 
there  should  be  nothing  said  upon  the  subject  of  its  release 
from  the  payment  of  this  percentage. 

But  if  the  commis.siouers  were  without  power  to  impose 
any  conditious  other  thau  such  as  the  constitution  coutained, 
or  to  require  auything  other  than  the  company  might  by  vol- 
untary agreement  assent  to,  and  if  the  language  of  the  section 
(36)  under  which  the  privilege  was  extended  to  the  New  York 
Cv>mpany  to  extend  its  original  route  by  connections,  etc.,  is 
to  be  construed  as  without  direction  upon  the  subject  of  the 
liability  to  pay  percentage,  the  question  again  presents  itself, 
how  did  the  company  gain  an  exemption  from  that  burden? 
Its  independence  was  not  affected  by  the  act,  and  what  it  re- 
ceived under  its  provisions  was  a  mere  enlargement  of  the 
right  to  construct  railways  in  the  streets  of  the  city.  The 
commissioners  stood  there,  not  with  any  power  to  impose 
conditions,  but  simply  with  power  to  determine  upon  con- 
necting routes,  and  to  require  from  the  company  the  formal 
expression  of  its  assent  to  the  constitutional  requirements  re- 
ferred to  in  section  4.  That  was  the  extent  of  their  power 
over  the  applicant ;  though,  of  course,  they  could  negotiate 
any  agreement  between  the  city  authorities  and  the  com]>any 
as  a  condition  of  an  exercise  of  their  limited  powers.  It  is 
sought  to  explain  away  the  force  of  the  words  with  which  the 
grant  of  power  to  construct  connecting  routes  concludes  by 
treating  them  as  words  of  further  assurance  as  to  the  author- 
ity to  build,  and  by  regarding  them  as,  in  reality,  unneces- 
sary and  superfluous.  But  the  objections  to  these  views  are 
too  grave. 

The  grant  to  the  corporation  of  the  powers  conferred  by 
section  26  of  the  act  was  not  necessary  simply  to  enable  it  to 
construct  and  operate  an  elevated  railway,  but  it  was  deemed 
necessary  or  wise  that  every  doubt  shoidd  be  removed  as  to 
its  right  to  operate  an  elevated  steam  railway.  In  the  orig- 
inal act  the  motor  power  was  to  be  by  a  propelling  cable,  and 
the  change  in  the  motor  power  authorized  by  the  subsequent  act 
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was  made  dependent  upon  the  approval  of  the  commissioners, 
who,  under  those  acts,  were  appointees  of  the  governor.  By 
force  of  the  grant  in  the  thirty-sixth  section  of  the  powers 
conferred  by  section  26,  the  New  York  Company  was  relieved 
of  any  question  upon  the  subject  of  its  right  to  operate 
an  elevated  steam  railway.  It  needed  no  reference  to  the 
powers  in  section  26  to  enable  to  construct  and  operate  the 
proposed  connecting  routes.  That  right  was  expressly 
granted  in  section  36,  and  all  other  requisite  corporate 
powers  were  already  possessed  under  the  general  railroad  act 
of  1850,  or  by  virtue  of  its  purchase,  etc.,  with  the  possible 
exception  or  doubt  as  to  the  power  to  use  steam  as  a  motor 
without  having  first  obtained  the  consent  of  the  governor's 
commissioners.  I  think,  unless  we  construe  the  language  in 
which  this  grant  of  power  to  construct  connections  is  couched 
as  working  a  discrimination  against  the  company,  that  its  ex- 
istence in  the  section  is  reduced  to  an  absurdity.  If  it  is  read 
as  continuing  the  existing  legal  obligation,  and  as  making  it 
coextensive  with  the  corporate  rights  of  the  companv  in  its 
added  field  of  operation,  it  receives  a  sensible  and  forceful 
meaning.  In  empowering  the  company  to  construct  a  con- 
nection "  with  all  the  rights  and  with  like  effect  as  though 
the  same  had  been  a  part  of  the  original  route,"  the  lan- 
guage is  confirmatory  oi  the  existing  obligation  of  the  com- 
pany, and  of  those  corporate  rights  which  were  necessary  to 
be  possessed  for  the  construction  and  operation  of  an  elevated 
railway. 

If  we  regard  the  exact  situation,  we  cannot  fail  to  see  the 
fallaciousness  of  the  idea  that  any  transformation  was  occa- 
sioned, or  that  any  change  in  the  corporate  obligation  of  the 
New  York  Company  resulted,  when,  m  consequence  of  its  ap- 
plication, certain  connecting  routes  were  fixed  by  the  commis- 
sioners. Any  confusion  of  ideas  on  that  head  must  be  occa- 
sioned by  the  supposition  that,  through  the  proceedings 
which  resulted  in  the  connecting  routes  being  accorded  and 
fixed,  the  New  Ydrk  Company  was  so  affected,  through  the 
imposition  of  conditions  and  of  requirements  under  the  act, 
as  to  give  to  it  a  separate  set  of  rights,  and  that  it  must  have 
been  the  intention  of  the  legislature,  because  thereof,  to  sever 
the  obligation  affixed  to  the  operation  of  the  original  route. 
But,  AS  it  has  been  shown,  the  permission  to  build  connecting 
routes  came  from  the  legislature,  unaccompanied  by  the  im- 
position of  a  single  condition  not  already  in  the  fundamental 
or  general  law.  The  whole  right  to  build  further  was  con- 
ferred solely  by  section  36,  and  that  section  neither  affixed, 
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nor  autborizeJ  the  affixing  of,  one  requirenient  beyond  the 
necessity  of  obtaining  the  consents  mentioned  in  the  constitu- 
tion, and  did  not  subtract  any  burden  imposed  by  the  charter 
of  the  existing  corporation.  In  a  court  of  law  we  are  bound 
to  give  etiect  to  the  words  of  the  statute,  and,  if  they  are 
susceptible  of  a  reasonable  application,  we  cannot  say  that 
they  are  meaningless,  nor  dismiss  them  as  superfluous. 
These  words  had  a  place  and  they  had  a  mission  to  perform. 
If  we  say  they  do  not  subject  the  corporation,  in  this  material 
respect,  as  it  was  subject  before,  then  I  think  we  utterly  dis- 
regard the  evident  purpose  of  their  insertion.  What  other 
reasonable  construction  can  we  give  to  this  legislative  enact- 
ment thani  as  a  provision  authorizing  the  company  to  build 
the  connecting  roMtes,  when  and  as  fixed  by  the  mayor's  com- 
missioners,  as  though  they  had  been  named  as  a  part  of  its 
route  in  the  previous  legislation  ?  It  did  not  come  in  under 
the  act  as  one  of  the  companies  it  was  designed  for  creating, 
and  it  was  not  subjected  to  the  imposition  of  any  of  those 
requirements  or  conditions  at  the  hands  of  the  commissioners 
to  which  the  other  mentioned  companies  were.  It  simply 
availed  itself  of  the  permission  extended  by  a  provision  of 
the  act  to  extend  its  original  route,  and  whatever  require- 
ments, whether  by  the  commissioners  or  by  the  city  author- 
itip*,  it  came  under,  were  the  result  of  its  express  consent 
th  eto,  and  in  no  conceivable  sense  the  result  of  any  condi- 
tion in  the  provision  of  the  act. 

The  constitutional  amendments  then  in  force  prevented 
such  a  grant  of  power  by  way  of  an  amendment  to  the  char- 
ter,  and  the  difficulty  was  overcome  in  the  legislature  by  add- 
ing section  36  to  the  rapid-transit  act,  which,  being  considered 
as  a  law  general  in  its  application  to  existing  companies,  was 
held  not  to  be  in  conflict  with  the  constitution.  In  re  New 
York  El.  R.  Co.,  70  N.  T.  327.  In  the  case  cited,  it  was  sug- 
gested of  section  36  that  its  purpose  and  effect  were  to  bring 
existing  railroad  corporations  within  the  general  scheme  de- 
vised by  a  general  law,  and  it  was  very  forcibly  intimated 
that  the  enactment  of  the  section  was  a  way  adopted  by  the 
legislature  "to  circumvent  the  constitutional  provision  with- 
out  violating  it."  Page  353.  In  that  and  the  succeeding 
case  of  In  re  Gilbert  El.  R.  Co.,  Id.  367,  it  was  evidently  con- 
sidered, as  to  the  two  existing  companies  which  availed  them- 
selves of  the  provisions  of  the  rapid-transit  act,  that  that  act 
simply  recognized  and  regulated  the  right  already  possessed 
to  build  and  to  operate  an  elevated  railway. 

It  is  said  that  the  act  placed  existing  companies  on  a  foot- 
1  IN.  8 )  A.  &  E.  R.  Cas,— 29 
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ing  of  equality  with  new  companies  to  be  formed  under  its 
provisions,  and  In  re  New  York  El.  R.  Co.,  supra,  is  cited 
as  authority  for  this  view.  But  the  remark  was  made  in  that 
case  with  respect  to  the  equal  right  of  the  New  York  Com- 
pany with  the  companies  to  be  formed  under  the  act  to  apply 
for  connecting  routes,  and  to  meet  the  argument  that  section 
36  was  violative  of  the  constitution,  as  being,  with  respect  to 
that  company,  a  grant  of  an  exclusive  privilege,  etc.  See  70 
N.  Y.  347,  348,  351-353.  No  other  inference  from  the  remark 
is  fair  or  warrautable.  That  the  existing  company,  availing 
itself  of  its  provisions  to  make  extensions  of  its  route  to  con- 
nect, with  other  railways,  or  with  ferries,  was  intended  to  be 
relieved  of  any  legal  obligation  connected  with  the  franchise, 
of  the  nature  of  the  one  in  question,  is  distinctly  negatived, 
in  my  judgment,  by  the  absence  of  appropriate  language 
to  accomplish  that  result.  Any  possible  inferences  that 
equality  of  burdens  was  intended  to  be  conferred  become  im- 
possible in  the  presence  of  the  last  clause  of  the  thirtj-sixth 
section. 

But  it  is  argued,  if  the  thirty-sixth  section  operates  to  im- 
pose this  percentage  burden  upon  the  defendant,  it  rests  upon 
it  without  the  grant  of  the  use  of  the  streets,  for  which  use 
the  payment  formed  the  consideration  under  the  original  act. 
The  argument  refers  to  the  change  of  conditions  worked 
by  the  amendment  to  the  constitution,  which  prohibited  the 
use  of  the  streets  without  the  consent  of  the  city  authorities. 
I  cannot  see  much  point  in  that  argument.  While,  previously, 
the  consent  of  the  legislature  was  necessary  to  be  obtained  to 
use  the  streets,  by  the  adoption  of  the  constitutional  amend- 
ment it  became  necessary  to  obtain  the  consent  of  the  city 
authorities.  But,  in  either  case,  the  reason  for  the  payment 
of  a  percentage  was  the  same.  It  was  the  consideration  for 
the  proposed  use  of  the  streets  as  determined  upon  by  the 
legislature,  and  was  obligatory  at  all  times.  There  is  no  in- 
justice (and  none  such  was  ever  imagined  by  the  company)  in 
construing  section  36  as  continuing  the  burden  of  the  percent- 
age, although  the  legislature  could  not  grant  the  use  of  tlie 
streets.  The  right  to  consent  to  the  use  of  its  streets  was  in 
the  city,  but  the  consideration  for  that  use  remained,  as  to  tbe 
New  York  Company,  as  it  had  been  imposed  by  the  legisla- 
ture, for  all  time,  or  until  competently  exempted.  I  fail  to 
perceive  any  force  in  the  argument  based  upon  the  injustice 
of  implying  a  continuation  of  the  obligation.  It  is  not  neces- 
sary for  us  to  imply.  The  obligation  was  removed,  or  it  con- 
tinued ;  and  the  language  is  plain  enough  to  read  in  it  the 
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'Coutinuation  of  the  obligation.  Ample  reasons  existed  for  it. 
It  was  the  only  elevated  steam  railway  in  actual  operation  in 
the  city,  and,  through  the  provision  of  the  section,  the  com- 
pany became  enabled  to  extend  the  operation  of  its  railways 
through  the  more  populous  and  busy  portions  of  the 
south  and  east  sides  of  the  city,  and  to  get  the  immense 
passenger  trafSc  offered  by  the  East  river  ferries  and 
the  great  railroad  depots.  It  was  not  so  unjust  a  dis- 
crimination for  the  legislature  to  make  against  a  railroad 
<2ompany,  standing  equipped  and  designing  to  enter  upon 
that  profitable  territory  at  once.  If  a  previously  existing  bur- 
den seemed  to  be  expressly  continued  by  the  legislative  pro- 
vision, the  company  dealt  with  the  commissioners  and  the 
<3ity  authorities  with  full  knowledge.  The  company  plainly 
enough  understood  that  the  obligation  continued,  and  was 
most  willing  to  accept  the  few  new  conditions  demanded.  It 
evidently  did  not  see  any  of  that  inconsistency  in  the  city's 
holding  it  to  its  obligation  which  is  now  commented  upon. 
It  did  not  consider  the  burden  an  unequal  one  to  bear,  or  an 
unjust  or  illegal  one ;  for  it  hastened  to  construct  under  the 
power  given,  and,  upon  completion,  commenced  and  continued 
to  pay  the  percentage  upon  income  for  upwards  of  12  years 
afterwards.  The  conduct  of  the  company  in  paying  this  per- 
centage to  the  city  subsequently  is  a  feature  of  the  case  of 
too  serious  an  importance,  as  a  practical  construction  placed 
upon  the  section  by  the  parties,  to  be  disregarded.  It  might 
not  avail,  if  there  was  no  foundation  in  the  statute  for  a  lia- 
bility, to  create  one ;  but  it  proves,  in  a  debatable  case,  what 
the  parties  understood  to  be  the  nature  of  their  legal  rela- 
tions, and  that  the  burdened  party  deemed  itself  under,  and 
was  willing  to  accept  of,  the  burden.  It  is  plain  that  the 
present  contention  is  a  theory  devised  in  after  years  to  defeat 
this  obligation  to  the  city.  Shall  we  refine  away  hy  logical 
subtlety  what  was  the  practical  view  taken  by  the  parties  of 
the  agreement  and  of  their  contractual  relations  ?  If  we  do 
that,  will  we  feel  any  confidence  that  we  have  taken  the  cor- 
rect and  just  view  of  their  engagements  ?  It  seems  to  me 
that  we  should  put  away  impressions.  We  should  accept  the 
cotemporaneous  construction  as  given  by  the  parties,  and 
which  is  directly  antagonistic  to  the  present  claim.  It  seems 
to  me  undeniable  that  in  so  doing  we  shall  accomplish  that 
exact  justice  which  is  demanded  and  expected  of  this  court, 
and  which  it  has  aimed  always  to  mete  out. 

I  am  unable  to  see  the  force  of  the  argument  of  an  unfair 
"discrimination.     The  only  other  company  is  the  Gilbert,  or 
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Metropolitan,  and  as  between  it  and  the  New  York  Company 
a  legislative  discrimination  existed  always.  Tbe  former  com- 
pany, when  incorporated  in  1872  (five  years  after  the  West 
Side,  etc.,  Company),  had  no  percentage  burden  imposed  xi[)ou 
it.  It  is  no  answer  to  say  that  there  is  a  discrimination 
worked  by  continuing  the  burden,  when  it  is  plain,  upon  the 
face  of  the  act,  that  the  New  York  Company  was  intended  to 
be  discriminated  against  in  respects  to  which  I  have  alluded. 

For  the  reasons  thus  generally  stated,  I  think  the  judgment 
below  was  right,  and  should  be  affirmed,  with  costs. 

Bartlett,  J.  (dissenting). — I  agree  with  Judge  Gray.     The 
reversal  of  this  judgment  is  agreat  injustice  to  the  city  of  New 

York.  I  find  it  impossible  to  read  the  rapid-transit 
opinion."'       act  of  1875,  in  the  light  of  the  proceedings  which 

have  taken  place  under  it,  without  coming  to  the 
conclusion  that  its  object  was  not  only  to  circumvent  the  con- 
stitution under  the  guise  of  a  general  law  which  prohibits  the 
legislature  from  passing  a  private  or  local  bill  granting  to  any 
corporation,  association,  or  individual  the  right  to  lay  down 
railroad  tracks,  and  that  its  further  design  was  to  secure  to 
existing  corporations,  by  indirection,  franchises  of  vast  value. 
It  is  urged  in  the  prevailing  opinion  that  it  is  impossible  that 
the  legislature  meant  to  discriminate  in  favor  of  or  against  any 
road  coming  under  the  act.  This  suggestion  springs  from  the 
fact  that  the  Metropolitan  or  Sixth  avenue  line  is  not  subject 
to  tbe  tax  of  5  per  cent.  The  answer  is  that  the  legislature 
when  it  enacted  the  thirty-sixth  section  of  the  rapid-transit  act 
presumably  supposed  it  was  dealing  with  the  subject  of  allowing 
an  existing  corporation  to  connect  its  line  with  railway  depots 
and  ferries,  and  so  it  declared  that  said  corporation  might  con- 
struct such  connection  with  all  the  rights  and  with  like  effect 
as  though  the  same  had  been  a  part  of  the  original  route  of 
such  railway.  Had  the  New  York  Elevated  Bailroad  Com- 
pany, in  pursuance  of  this  authority,  and  under  a  reasonable 
construction  of  the  statute,  built  spurs  or  branches  to  various 
ferries  and  depots,  the  said  thirty-sixth  section  contemplated 
that  its  increased  earnings  would  be  subject  to  the  5  per  cent 
tax  precisely  the  same  as  if  such  connections  had  been  a  part  of 
the  original  route.  It  certainly  was  not  within  the  contem- 
plation of  the  legislature  that  the  brief  and  general  phraseology 
of  this  thirty-sixth  section  would  confer  npon  the  New  York 
Elevated  Bailroad  Company  the  right  to  construct  an  elevated 
railway  system  from  South  Ferry  through  the  Bowery  and 
Third  avenue  to  Harlem,  running  blocks  away  from  depots 


^.  c]^°^']  ELEVATED    RAILWAYS  453 

Abslracta  of  Recent  Decisious  Fenonal  Injuries 

And  ferries,  embracing  one  of  the  most  valuable  franchises  on 
Manhattan  Island,  and  being  in  fact  an  independent  line  on  the 
east  side  of  the  city.  It  is  inconceivable,  if  such  had  been  the 
legislative  intent,  that  apt  language  would  not  have  been  em- 
ployed in  dealing  with  a  matter  of  such  paramount  impor- 
tance. The  New  York  Elevated  Railroad  Company  having, 
however,  secured  the  right  to  construct  and  operate  the  Third 
avenue  line,  as  a  connecting  route  to  depots  and  ferries,  under 
a  strained  and  unnatural  construction  of  the  thirty-sixth  sec« 
tion  of  the  rapid-transit  act,  it  follows  that  the  company  and  its 
successors  in  interest  are  estopped  from  denying  that  such  con- 
necting route  is  a  part  of  the  original  route  of  its  railway. 
This  being  so,  it  follows  that  the  net  earnings  of  the  Third 
avenue  line  are  just  as  much  subject  to  the  5  per  cent  tax  as 
those  of  the  Ninth  avenue  line. 

There  is  every  reason  why  this  tax  should  be  paid ;  there 
has  been  waiver  on  the  part  of  the  company  by  years  of  pay- 
ment of  the  tax ;  there  has  been  a  practical  construction  of 
the  statute  in  favor  of  the  city's  claim ;  and,  lastly,  the  fair 
and  reasonable  reading  of  the  thirty-sixth  section  of  the  rapid- 
transit  act  of  1875  requires  it. 

The  judgment  appealed  from  should  be  a£Srmed. 

All  concur  with  Peckham,  J.,  except  Gray  and  Bartlett, 
JJ.,  who  read  for  affirmance,  and  Andrews,  CJ.,  who  concurs 
with  them. 

Jvdgmefid  reversed. 


ABSTRACTS  OP  RECENT  DECISIONS. 

Action  for  Personal  Injuries  Sustained  by  Broken  Bolt  Falling  from 
SXructurB— Effect  of  Failure  of  Plaintiff  to  Produce  Piece  of  Iron 
Which  Inflicted  Injftri/. — In  an  action  against  a  mil  way  company 
for  injuries  alleged  to  have  been  sustained  by  the  falling  of  a  piece 
of  iron  from  defendant's  overhead  structure,  a  prima  facie  case  was 
made  out,  and  it  was  held  that  it  was  immaterial  that  the  person 
injured  failed  to  produce  upon  the  trial  the  piece  of  iron  by  which 
he  claimed  to  have  been  injured  and  which  he  stated  Jiadbeen  lost, 
since  had  the  defendant  desired  it,  it  might  have  produced  the 
portion  from  which  the  piece  that  inflicted  the  injury  had  been 
broken  and  which  remained  in  the  structure.  Volkmar  v.  Man- 
hattan R.  Co.  134  N.  Y.  418. 

Same — Prcsunrpfion  from  Fact  of  Injury — Sufficiency  of  Re- 
biittal, — In  an  action  against  an  elevated  railroad  company  to 
recover  for  personal  injuries,  it  appeared  that  the  plaintiff  while 
driving  along  a  public  street  was  struck  by  a  broken  bolt  having  a 
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piece  of  iron  attached^  which  fell  from  the  defendaut's  structure, 
and  defendant  submitted  proof  by  its  track  inspector  that  his  duty 
was  to  examine  all  the  bolts  and  fastenings  and  keep  them  in 
proper  order,  and  that  during  the  period  including  the  time  of  the 
injury  in  question  he  had  done  so  to  the  best  of  his  ability.  De- 
fendant likewise  proved  that  the  structure  had  been  properly 
erected  originally.  Held,  that  the  fact  of  the  breaking  of  the  bolt 
and  its  full  from  the  structure  was  sufficient  to  raise  a  presumption 
that  the  structure  in  that  particular  was  out  of  repair  and  danger- 
ous and  that  the  testimony  of  the  inspector  was  not  sufficient  to 
overcome  the  presumption.  Volkmar  v,  Manhattan  R  Co.,  134  N.. 
Y.  418. 


United  States 

V. 

Winona  <fe  St.  Peter  R.  Co. 

No.   564. 
{United  States  Circuit  Court  of  Appeals^  StJi  Circuit,  May  6,  1895.) 

Land  Department  of  the  United  States— Judicial  Power. — The  land  de- 
partment of  the  United  Statt^s,  in  which  term  is  included  the  secretary  of 
the  interior,  the  commissioners  of  the  jrenenil  land  office  and  their  subor- 
dinates, constitutes  a  special  tribunal  under  the  laws  of  the  United  States, 
vested  with  the  judicial  power  to  hear  and  determine  the  claims  of  all  par- 
ties to  the  public  lands  it  is  authorized  to  dispose  of  and  to  execute  its 
judgments  by  conveyances  to  the  parties  who,  under  its  judgments,  are 
entitled  to  them.     {Page  464  ) 

Same— Decisions  not  Subject  to  Collateral  Attack — Land  Patents. — Where 
the  power  to  hear  and  determine  the  claims  of  applicants  for  lands  of  the 
United  States,  and  upon  determination  to  dispose  of  those  lands  through 
pre-emption  or  homestead  laws  under  jrrants  of  railroads  or  other  corpo- 
ration, or  by  sale,  or  any  other  recognized  niode,  has  been  legally  vested 
in  the  land  department,  the  patent  or  certificate  issued  from  the  depart- 
ment conveys  a  legal  title  to  the  land  therein  designated,  and  such  instru- 
ments nre  not  subject  to  collateral  attack.    {Page  40G.) 

Patent  to  Land. — A  patent  or  a  ccrtincate  of  title  to  land  issued  by  the 
officei*s  of  the  land  department  of  the  United  States  in  a  cjise  within  the 
scope  of  their  power  or  jurisdiction,  is  an  adjudication  of  the  department 
that  the  patentee  is  entitled  to  the  bind  under  the  laws  of  the  United 
States,  and  it  is  a  conveyance  of  the  i  iiif  thereof  to  the  pntentee.    {Page  464.) 

Patent  to  Land  Without  the  Jurisdiction  of  the  Land  Department— Effect. 
-'A  patent  or  certificate  of  the  land  department  to  land  over  which  that 
department  has  under  the  acts  of  congress  no  power  of  disposition,  and  no 
jurisdiction  to  determine  the  claim  of  Mpplieants  for,  is  absolutely  void  and 
conveys  no  title  whatever.     Lands  of  this  character  are  those  the  title  to 
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which  had  passed  from  the  £:o  vera  men  t  to  another  party  before  the  claim 
on  which  the  patent  is  based,  was  initiated,  land  reserved  from  sale  and 
disposition  for  military  and  other  like  purposes,  laud  reserved  by  a  claim 
under  a  Mexican  or  Spanish  g'^ant,  subjudice,  and  laud  for  the  disposition 
of  which  the  acts  of  coiiscress  have  made  no  provision.     (Page  468.) 

Patent  to  Land  Within  the  Jurisdiction  of  the  Land  Department. — A 
patent  or  certiticate  ot  the  land  department  to. laud  over  wnich  that  de- 
pitrtment  han  th(3  power  of  disposition,  and  the  jurisdiction  to  determine 
the  claims  of  applicants  for,  under  the  act  of  congress,  is  impregnable  to 
collateral  attack,  whether  the  decision  of  the  department  is  right  or  wrong, 
and  conveys  The  legal  title  to  the  patentee  or  to  the  party  named  as  en- 
titled to  that  title  in  the  patent  or  certificate.     (Page  4«9.)* 

Patent  to  Land  Erroneously  Issued— Cancellation— Jurisdiction  of  Equity. 
— A  court  of  equity  may,  in  a  direct  proceeding  for  that  purpose,  set  aside 
a  patent  or  certificate  or  declare  the  legal  title  under  the  same  to  be  held 
in  trust  for  one  who  has  a  better  right  to  it  in  cases  in  which  the  action  of 
the  land  department  has  resulted  from  fraud,  mistake,  or  erroneous  views 
of  the  law.    (Page  469.) 

Railroad  Land  Grant  [(1)  p.  592] —Certification  of  Title  Thereunder. — The 
certificate  of  the  proper  officer  of  the  land  department  issued  to  a  state  for 
the  benefit  of  a  railroad  company,  or  evidence  that  the  officers  of  the  land 
department  have  adjudged  that  the  grants  have  attached  to  the  lands  in 
question,  and  their  lei^al  effect,  is  the  same  as  though  patents  to  the  state 
had  been  issued  for  the  benefit  of  the  lieneficiary  company.    (Page  469.) 

Certification  of  Land  under  a  Mistake  of  Law. — Where  the  land  depart- 
ment, proceeding  under  the  acts  of  congress  in  that  particular,  certify, 
under  a  mistake  of  law,  to  the  proper  State  for  the  benefit  of  a  beneficiary 
of  the  acts  mentioned,  lands  which  are  within  the  place  limits  of  the  grant 
to  such  beneficiary,  but  which,  at  the  time  of  the  definite  location  of  its 
line  of  road,  were  subject  to  entries  and  filings  under  the  homestead  and 
pre-emption  laws,  and  which  entries  and  filings  had  been  properly  cancelled 
by  the  proper  officer  of  the  land  department  before  the  certificates  to  the 
State  were  made,  such  certificates  are  merely  voidable  and  not  absolutely 
void,  and  Cf)nvoy  the  legal  title  to  the  State  and  its  grantees.  (Page  470.) 
Same— Rights  of  Bona-fide  Purchasers. — Where  the  United  States, 
under  the  proper  statute,  brings  a  suit  in  equity  to  cancel  certificates 
issued  by  the  land  department  under  a  mistake  of  law,  and  which  restored 
the  title  of  rlie  land  to  the  United  States,  the  equity  of  bona-fide  pur- 
chjisors,  holdinj?  leajal  title  under  proper  certificates,  are  superior  to  the 
rights  of  the  United  States,  and  are  a  good  defense  to  such  action.  (Page 
471.) 

Same— Same— Necessary  Parties. — Purchasers  who  hold  the  legal  title 
to  lands  wrongfully  certified  by  the  land  department  to  a  state  for  the 
l>enefit  of  stated  beneficiaries,  are  indispensable  parties  to  an  action  in 
equity  brought  to  annul  that  title  ;  and  the  fact  that  holders  of  that  title 
are  bona-fide  purchasers  for  value  without  notice  of  its  defects  is  a  perfect 
defense  to  such  suit.     (Page  472.) 

Bona-Fide  Purchasers— Essentials— Sufficiency  of  Consideration  as  Ele- 
ment of  Good  Faith.— The  satisfying  and  discharging  of  a  debt  due  from  a 
railroad  company  for  constructing  certain  portions  of  its  road,  and  for 
money  loaned  to  it,  is  a  sufficient  and  valuable  consideration  for  the  pur- 
cliase  of  land.     (Page  473.) 

Land  Grants -Title  to  Land  Thereunder— How  Secured  [(2)  p.  616] — 
Exceptions  from  Lands  Granted  in  Place  Limits.— Until  the  line  of  a  rail- 
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road  is  distinctly  fixed,  the  grant  of  lands  in  place  is  in  the  nature  of  a 
float ;  but  the  instant  the  railroad  company  files  with  the  secrrtary  of  the 
interior  its  map  of  the  definite  location  of  its  lines,  the  lands  wuliin  the 
primary  or  place  limits  are  thereby  identified  and  segregated  from  the 
public  domain,  and  the  grant  of  those  lands  takes  effect  as  of  the  day  of 
the  date  of  the  act  of  congress  which  bestows  it.     (Page  478.) 

Lands  which  are  sold  br  appropriated,  and  lands  to  which  pre-emption 
rights  have  at  that  time  attached,  are  excluded  from  such  granted  lands 
as  completely  as  though  they  were  excepted  in  a  deed.     {Page  479.) 

Same — Indemnity  or  Lieu  Lands  [(3)  p.  601] — Exceptions  from  Lands 
Granted  in  Indemnity  Limits^ — Lands  within  indemnity  limits  of  a  grant  toa 
railroad  company  which  are  sold  or  appropriated,  or  to  which  pre-emp- 
tion rights  have  attached  at  the  time  they  are  selected  and  their  location 
approved,  are  excepted  from  the  lands  within  the  indemnity  limits  granted 
to  such  railroad  company.     {Page  480.) 

Appeal  from  the  circuit  court  of  the  United  States.  Dis- 
trict of  Minnesota. 

Robert  G.  Evans,  for  the  United  States. 

Thomas  Wilson  (lAoyd  W.  Bowers,  on  the  brief),  for  appellees 
Winona  &  St.  P.  B.  Co.  and  Minnesota  Land  &  Investment 
Co. 

J,  A.  Tatcney  and  H.  M.  Lamberton,  for  appellee  Winona  & 
St.  P.  Land  Co. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Sanborn,  Circuit  Judge. — In  this  case,  the  appellant,  the 
United  States,  brought  a  suit  in  equity  in  the  circuit  court 
against  the  Winona  &  St.  Peter  Bailroad  Com- 
'"* '  *  '  pan}',  a  corporation,  and  more  than  35  of  its  imme- 
diate and  remote  grantees,  to  set  aside  the  certification  from 
the  United  States  to  the  state  of  Minnesota  of  about  2,380 
acres  of  land,  and  to  annul  the  conveyances  thereof  by  the 
state  to  the  railroad  company. 

This  suit  was  brought  under  the  provisions  of  the  act  of 
congress  of  March  2,  1887  (24  Stat.  c.  376,  p.  556),  to  provide 
for  the  adjustment  of  land  grants  in  aid  of  the  construction 
of  railroads.  It  was  grounded  on  the  fact  that,  at  tlie  re- 
s])ective  times  of  the  definite  location  of  the  railroad  of  the 
Winona  Company,  homestead  entries  or  pre-emption  filings 
had  been  made  upon  the  lauds  described  m  the  bill,  so  that, 
according  to  the  decision  of  the  supreme  court  in  Bailwav 
Co.  V.  Duumeyer,  113  U.  S.  629,  641,  644,  5  Sup.  Ct  566. 
these  lauds  were  excepted  from  the  grant  to  the  state  for  the 
benefit  of  the  railroad  company.  The  existence  of  the  home- 
stead entries  and  pre-emption  filings,  Avhen  the  line  of  the 
railroad  was  definitely  fixed,  was  conceded  by  the  appellees  ; 


^  a^°^  J  ^^^^  GRANTS  457 

Uoiied  States  r.  Wioona  &  Si.  P.  R.  Co.  -  ^^ 

No.  5<M  '■^^ 

and  their  defense  was  that  the  certification  of  the  lands  to  the 
state,  although  erroueons,  was  not  void,  but  conveyed  the 
legal  title ;  that  the  appellees,  other  than  the  railroad  cow- 
panv,  had  become  the  bona  fide  purchasers  of  all  but  241) 
acres  of  this  land,  in  reliance  u}>on  this  certificate,  before  tlie 
government  made  any  claim  to  recover  it ;  that  the  240  acres 
which  were  still  held  by  the  railroad  company  were  rightfully 
certified  to  the  state  for  the  benefit  of  the  St.  Paul  &  Sioux 
City  Bailroad  Company,  another  corporation ;  and  hence  that 
there  was  no  equity  in  the  bill. 

In  the  view  we  take  of  this  case,  the  material  facts  dis- 
closed at  the  hearing  are  these  :  The  lands  in  question  were 
certified  to  the  state  under  the  provisions  of  the 
following  acts  of  congress,  viz.:  The  act  of  March  ** 

3,  1857  (11  Stet.  c.  99,  p.  195),  which  granted  to  the  territory 
of  Minnesota,  for  the  purpose  of  aiding  in  the  construction  of 
certain  railroads,  including  that  of  the  Winona  Company  and 
ihat  of  the  St.  Paul  &  Sioux  City  Bailroad  Company,  every 
alternate  section  of  land  designated  by  odd  numbers  for  6 
sections  in  width  on  each  side  of  each  of  said  roads,  and  pro- 
vided that  in  case  it  should  appear  that  the  United  States 
had,  when  the  lines  or  routes  of  said  roads  were  definitely 
fixed,  sold  any  sections  or  parts  of  sections  granted,  or  that 
the  right  of  pre-emption  had  attached  to  the  same,  then  lands 
in  lieu  of  those  so  sold  or  pre-empted  might  be  selected  from 
alternate  sections  of  the  public  domain  within  15  miles  of  the 
lines  of  said  roads  ;  the  act  of  congress  approved  March  3, 1865 
(13  Stat.  c.  105,  p.  526,  $5'§  1,  2),  which  increased  the  quantity 
of  lands  granted  by  the  act  of  March  3. 1857,  to  aid  in  tlie  con> 
struction  of  the  railroad  of  the  Winona  Company  to  10  sections 
per  mile,  extended  the  indemnity  limits  of  the  grant  to  20 
miles,  and  provided  that  the  lauds  granted  by  that  act  and 
by  the  act  of  March  3,  1857,  should  "  in  all  cases  be  indicated 
by  the  secretary  of  the  interior  "  ;  and  the  act  of  May  12, 1864 
(13  Stat.  72),  which  granted  to  the  stite  of  Minnesota,  for  the 
purpose  of  aiding  in  the  construction  of  the  railroad  of  the  St. 
Paul  <fe  Sioux  City  Bailroad  Compnuy,  4  additional  sections 
per  mile,  to  be  selected  within  20  miles  of  the  line  of  said 
railroad,  upon  the  same  conditions,  restrictions,  and  limita- 
tions as  were  contained  in  the  act  of  March  3,  1857. 

The  line  of  the  railroad  of  tho  Winona  Company  was  defi- 
nitely fixed  from  its  eastern  terminus  westerly  to  the  west 
line  of  range  31  on  July  29,  1858,  to  the  west  line  of  raui?e  37 
as  early  as  August  3, 1864,  and  to  the  west  line  of  range  38  on 
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February  23, 1867.  The  line  of  the  railroad  of  the  Sioux  City 
Company  was  definitely  fixed  from  its  eastern  terminus  to  sec- 
tion 31,  township  107,  range  31,  on  February  20,  1858 ;  and 
thence  westerly  to  section  30,  township  104,  range  39,  on  Au- 
gust 10, 1865.  Both  of  these  railroad  companies  built  their 
railroads  in  a  time  and  manner  that  entitled  them  to  the 
benefit  of  the  acts  of  congress  cited,  so  far  as  those  acts  and 
the  timely  construction  of  their  railroads  conferred  upon 
them  any  right  to  these  lands  ;  and  the  railroad  of  the  Winona 
Company  was  built  past  all  and  across  some  of  these  lands 
before  the  year  1873. 

AH  of  these  lands  were  certified  to  the  state  before  June  7^ 
1879,  and  all  but  680  acres  of  them  before  May  15,  1874.  A 
part  of  them  were  certified  to  the  state  for  the  benefit  of  the 
Winona  Company,  and  a  part  were  certified  to  the  state  for 
the  benefit  of  the  8ioux  City  Company.  Those  certified  for 
the  benefit  of  the  Winona  Company  were  conveyed  to  that 
company  by  the  state  prior  to  1880.  The  lands  certified  to 
the  state  for  the  benefit  of  the  St.  Paul  and  Sioux  City  Kail- 
road  Company  were  within  the  place  limits  of  the  Winon* 
Company  and  within  the  indemnity  limits  of  the  Sioux  City 
Company.  When  the  line  of  the  railroad  of  the  Winona 
Company  was  definitely  fixed  opposite  to  them,  they 
were  subject  to  homestead  entries  or  pre-emption  filings, 
which  were  subsequently  canceled  by  the  proper  officer  of 
the  land  department  of  the  United  States. 

After  these  entries  and  filings  had  been  canceled,  the  Sioux 

City  Company  selected  these  lands  as  indemnity 
wed'*  ^*"*'""     ^^^^^  under  its  grants,  and  they  were  thereupon 

certified  to  the  state  for  its  benefit.  There  was 
such  a  deficiency  in  the  lands  in  place  granted  to  the  Sioux 
City  Company  that  all  the  public  lands  within  its  indemnity 
limits  were  required  to  fill  it.  In  1875,  before  the  governor 
of  the  state  had  conveyed  these  lauds  to  the  Sioux  City  Com- 
pany, the  Winona  Company  brought  suit  against  it  for  an  in- 
junction, forbidding  that  company  to  apply  to  or  to  receive 
from  the  governor  of  the  state  a  conveyance  of  any  of  these 
lands,  and  for  a  decree  that  the  AViuoua  Company  was  justly 
entitled  to  them,  and  to  a  conveyance  of  them  from  the  state. 
In  1885  the  AVinona  Company  succeeded  in  obtaining  a  fiual 
decision  of  the  supreme  court  entitling  it  to  this  relief  (St. 
Paul  &  S.  C.  li.  Co.  V.  Winona  <fe  St.  P.  R.  Co.,  112  U.  S.  720^ ; 
and  the  governor  of  the  state  therupon  conveyed  these  lands 
to  the  Winona  Company. 
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On  October  81,  1867,  D.  N.  Barney  and  eight  other  persons 
owned  the  stock  of  the  Winona  Company.  These  persons 
had,  at  the  request  of  the  company,  loaned  to  it  large  sums 
of  money,  and  had  constructed  105  miles  of  its  railroad  from 
Winona  to  Waseca,  Minn.  In  payment  of  this  loan,  and  for 
the  construction  of  this  railroad,  the  corporation  on  that  day 
agreed  to  deliver  to  these  men  certain  amounts  of  its  stock 
and  bonds,  and  sold  and  agreed  to  convey  to  them,  or  to  the 

{>arties  to  whom  they  directed  it  to  convey,  as  many  acres  of 
and  as  the  corporation  should  receive  on  account  of  the  con* 
struction  of  that  105  miles  of  railroad,  and  to  convey  in  satis- 
faction of  this  contract  all  the  lands  it  should  receive  within 
its  20-mile  limits,  commencing  at  the  eastern  terminus  of  its- 
railroad,  and  running  westerly  until  the  full  quantity  was 
conveyed,  excepting,  however,  such  portions  of  said  lands  as^ 
were  necessary  to  the  operation  of  its  railroad. 

At  the  same  time,  and  as  a  part  of  the  same  transaction, 
Barney  and  his  associates  sold  their  stock  in  the  Winoua> 
Company  to  parties  in  control  of  the  Chicago  &  Northwestern 
Bailway  Company,  and  the  sale  of  and  agreement  to  convey 
these  lands  were  part  of  the  consideration  for  the  sale  of  the 
stock.  Some  of  the  lands  covered  by  this  contract  were  sold 
to  innocent  third  parties  before  1876.  In  that  year,  the 
appellee,  the  Winona  &  St.  Peter  Land  Company,  a  corpora- 
tion, was  organized  with  a  capital  stock  of  1500,000 ;  and, 
with  this  stock,  it  bought  the  unsold  lands  covered  by  the 
contract  of  October  31,  1867,  and  the  obligations  of  the  pur- 
chasers of  the  lands  sold  by  Barney  and  his  associates,  for 
the  unpaid  purchase  price  thereof.  Prior  to  1878  the  Winona 
Railroad  Company  conveyed  to  the  parties  designated  bv 
Barney  and  his  associates  all  the  lands  in  controversy,  except 
240  acres  in  range  38,  which  had  been  certified  to  the  Sioux 
City  Company,  and  except  those  which  the  Winona  Company 
conveyed  to  the  land  company  on  November  20,  1887,  v\ 
obedience  to  the  decision  of  the  supreme  court  of  tlie  Unitf  d 
States  in  Bailroad  Company  v.  Barney,  113  U.  S.  618,  26  Am. 
&  Eng.  R.  Cas.  513,  and  Barney  v.  Railroad  Co.,  117  U.  S.  228, 
2i]  Am.  &  Eng.  R.  Cas.  522. 

In  1878  Barney  and  his  associates  commenced  a  suit  in  the 
proper  court  in  the  state  of  Minnesota  to  compel 
the  Winona  Railroad  Company  to  convey  the  lands  J'^^»«o"^*n- 
last  mentioned  to  them,  or  to  the  parties  they  desig- 
nated, under  the  contract  of  October  31,  1867.     That  suit  was 
removed  to  the  United  States  circuit  court  for  the  district  of 
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Minnesota,  where  a  decree  was  rendered  in  April,  1881,  that 
the  Winona  Company  should  convey  these  lands  under  the 
contract  to  the  complainants  in  that  suit,  or  to  the  parties 
they  might  designate.  In  1886  this  decree  was  affirmed  on 
appeal  by  the  supreme  court ;  and  on  November  20, 1887,  the 
\Vinona  Company  conveyed  these  lands  to  the  Winona  & 
St.  Peter  Land  Company  pursuant  to  that  decree. 

According  to  the  uniform  decisions  of  the  officers  of  the 
land  department  of  the  United  States,  from  the  passage  of  the 
Acts  of  congress  under  which  these  lands  were  certified  to 
these  railroad  companies  until  the  decision  of  the  supreme 
court,  in  1884,  in  Ilailway  Co.  v.  Dunmeyer,  113  U.  8.  64:1, 
these  lands  fell  under  the  grant  to  the  Winona  Company, 
when  the  pre-emption  filings  and  homestead  entries  upon 
them  at  the  time  tlie  lines  of  the  railroads  were  definitely  fixed 
were  subsequently  canceled  by  the  proper  officers  of  the  land 
department;  and,  according  to  these  decisions,  they  were 
properly  certified  to  the  state  for  the  Winona  Railroad  Com- 
pany. But  that  was  an  erroneous  view  of  the  law.  Railway 
<yO.  V.  Dunmeyer,  supra.  Neither  Barney  nor  any  of  his  asso- 
ciates, nor  the  land  company  nor  any  of  the  appellees  who 
purchased  from  any  of  them,  discovered  this  error  or  received 
notice  of  any  claim  of  the  United  States  to  any  of  these  lands 
or  of  any  defect  in  the  title  to  them  until  about  March,  1891. 
when  the  United  States  demanded  the  reconveyance  of  them 
from  the  railroad  company  under  the  act  of  1887. 

In  the  meantime  many  tracts  of  these  lands  had  been  sold 
by  Barney  and  his  associates  and  by  the  land  company,  and 
they  were  then  held  under  deeds  and  contracts  from  them  bv 
their  immediate  and  remote  grantees,  many  of  whom  had  paid 
taxes  and  made  valuable  improvements  upon  the  lands.  The 
land  company  itself  had  paid  taxes  upon  the  amount  of 
17993.33.  There  never  had  been  any  final  adjustment  of 
these  land  grants  between  the  United  States  and  the  railroad 
companies.  Upon  this  state  of  facts  the  court  below  dis- 
missed the  bill. 

The  determination  of  the  questions  presented  by  four  of 
the  alleged  errors  assigned  by  the  appellant  will  be  decisive 
of  this  case.     These  errors  are  : 

First :    That  the   court  below  erred  in  holding 

QiiMtioM  pre-  that  the  action  of  the  officers  of  the  land  depart- 

«eiit«d.  ment  in  certifying  to  the  state  of  Minnesota  for  the 

benefit  of  the  Winona  Railroad  Company  the  lands 

within  the  place  limits  of  its  grants  on  which  homestead  en- 
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tries  or  pre-emption  filings,  wbicli  had  subsequently  been 
canceled,  existed  at  the  time  of  the  definite  location  of  its  Hue, 
thoagh  erroneous,  was  not  absolutely  yoid,  but  was  merely 
yoidable  at  the  suit  in  equity  of  the  party  who  had  the  better 
right  to  the  title,  and  that  the  certificates  those  ofiicers  issuetl 
conveyed  the  legal  title  to  the  state  and  its  grantees. 

Second :  That  the  circuit  court  erred  in  holding  that  the 
United  States  had  no  equitable  right  to  these  lands  superior 
to  that  of  the  bona  Jide  purchasers  who  had  acquired  this 
legal  title  before  the  United  States  gaye  any  notice  of  their 
mistake  or  of  its  claim  to  recoyer  the  lands. 

Third :  That  the  court  below  erred  in  holding  that  the  im- 
mediate and  remote  grantees  of  the  Winona  Bailroad  Com- 
pany, who  were  parties  to  this  suit,  were  bona  fide  purchasers 
of  the  lands  bought  by  them  respectively. 

Fourth :  That  the  court  erred  in  holding  that  the  lands 
within  the  place  limits  of  the  grants  to  the  Winona  Company, 
and  within  the  indemnity  limits  of  the  grants  to  the  Sioux 
City  Company,  upon  which  homestead  entries  and  ])re-em)v 
tion  filings,  that  were  subsequently  canceled  by  the  proper 
officer  of  the  land  department,  existed  at  the  time  of  the  defi- 
nite location  of  the  line  of  the  railroad  of  the  Winona  Com- 
pany, were,  after  these  cancellations  were  made,  properly 
selected  and  rightfully  certified  to  the  Sioux  City  Company  hy 
the  officers  of  the  land  department. 

This  is  one  of  fiye  cases  argued  at  the  last  term  in  which 
the  questions  presented  by  the  first  three  errors  assigned 
arise.  In  some  of  these  cases  the  question  is  mooted  whether 
or  not  a  pre-emption  right  attached  to  any  of  the 
public  land,  within  the  meaning  of  the  congres-  ^l^^^^ 
sional  land  grants,  by  the  mere  filing  of  a  declara- 
tory statement  in  a  case  in  which  the  pre-emptor  never  settled 
upon  the  land,  or  otherwise  complied  with  the  law  relative  to 
pre-emption  rights.  This  question  and  the  cognate  question 
whether  or  not  the  railroad  company  or  its  grantees  are  en- 
titled to  question  the  attachment  of  the  pre-emption  right  at 
all,  when  the  declaratory  statement  was  filed  on  a  tract  of 
land  at  the  time  the  railroad  company  definitely  located  its 
line,  it  has  been  unnecessary  for  us  to  consider  in  reaching  a 
satisfactory  decision  of  these  cases,  and  we  express  no  opinion 
upon  them. 

For  the  purpose  of  the  determination  of  these  cases,  we  con- 
cede  to  the  United  States,  but  we  do  not  decide,  that  the  exis- 
tence of  a  pre-emption  filing  upon  a  tract  of  land  at  the  time 
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of  the  definite  location  of  the  line  of  a  land-grant  railroad,  ex- 
-cepted  the  tract  from  the  grant  to  the  railroad  company  to 
the  same  extent  as  the  existence  of  a  homestead  entry  upon  it 
would  have  done.  Under  this  concession  it  must  be  admit- 
ted that  the  decision  of  the  officers  of  the  land  department, 
evidenced  by  their  certificates,  that  the  grants  to  the  Winona 
Bailroad  Company  attached  to  the  lands  in  controversy,  was 
erroneous.  They  should  have  held  that  these  lands  were  ex- 
•cepted  from  these  grants  by  the  existence  of  the  homestead 
entries  and  pre-emption  filings  upon  them  when  the  line  of 
the  railroad  was  definitely  located,  and  that  these  lands  did 
not  fall  within  the  grants  to  that  company  when  the  entries 
and  filings  were  subsequently  canceled.  Railway  Co.  v.  Dun- 
meyer,  113  U.  S.  641 ;  Burr  v.  Greeley,  3  C.  C.  A.  357,  52 
Ped.  Rep.  926,  and  10  U.  S.  App.  409. 

But  was  the  decision  and  judgment  ot  these  officers  void  or 
only  voidable?  Counsel  for  the  government  insist  with  great 
earnestness  that  the  cases  just  cited  conclusively  answer  this 
question  and  preclude  further  discussion.  A  care- 
Obiter  di'eu.  ful  examination  of  the  opinions,  however,  has  led 
us  to  the  conclusion  that  these  cases  are  not  de- 
cisive of,  and  that  they  are  hardly  persuasive  upon,  this  ques- 
tion. A  determination  of  it  was  not  necessary  to  the  decision 
of  either  of  the  cases,  so  that  whatever  was  said  concerning 
it  was  obiter  dicta. 

In  Railway  Co.  v.  Dunmeyer  no  certificate  or  patent  had  is- 
sued to  the  railroad  company,  but  a  patent  had  issued  to  an 
adverse  claimant  of  the  laud.  The  action  was  for  the  breach 
of  a  covenant  in  a  deed  made  by  a  grantee  of  the  railroad 
company,  and  it  was  sustained  on  the  ground  tliat  the  railroad 
company  never  had  any  title,  and  the  patentee  had. 

In  Barr  v.  Greeley,  a  remote  grantee  under  the  railroad 
company,  who  was  in  possession  of  the  land,  claiming  from 
the  United  States  the  rights  of  a  bona-fide  purchaser  under 
the  act  of  1887,  brought  an  action  against  his  grantor  for 
breach  of  covenant,  on  the  ground  that  the  railroad  company 
never  had  any  title,  because  pre-emption  rights  had  attaclied 
to  the  land  at  the  time  of  the  definite  location  of  the  line  of 
the  railroad.  This  court  held  that  the  plaintiff"  could  not 
maintain  his  action,  because  he  could  not  retain  the  benefits 
given  to  him  as  a  boTia-fide  purchaser  from  the  railroad  com- 
pany or  its  grantee,  under  the  act  of  1887,  and  at  the  same 
time  recover  for  a  breach  of  the  covenamt  in  his  deed.  In 
tliis  case  patents  or  patent  certificates  had  been  issued  to  the 
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state  for  the  railroad  compaiiy,  and  it  is  stated  in  the  opinion 
that  these  patents  were  void,  and  that  purchasers  under  them 
acquired  no  title.  But  it  is  obvious  that  the  decision  must 
have  been  the  same  whether  the  patents  were  void  or  void- 
able. That  question  was  not  material  to  the  decision,  and 
what  was  said  upon  it  was  unnecessary  to  the  determination 
of  the  case.  Moreover,  it  is  a  common  practice  of  legislatures 
and  courts  to  use  the  words  **  void  "  and  "  voidable  "  inter- 
changeably where  the  distinction  between  them  is  not  ma- 
terial to  the  question  or  case  under  consideration  ;  and  it  was 
in  this  way  that  the  word  "void"  was  used  in  Burr  r, 
Greeley.  The  question  now  before  us  was  neither  argued, 
considered,  nor  decided  in  that  case,  and  we  enter  upon  its 
consideration  in  this  case  for  the  first  time. 

The  question  is,  were  the  certificates  of  the  officers  of  the 
land  department  absolutely  void,  so  that  .they  con- 
veyed no  title,  legal  or  equitable,  and  so  tliat  they  2«t«d?" 
were  constantly  open  to  collateral  attack?      All 
the  lands  certified  for  the  Winona  Company  were  within  the 
place  limits  of  its  grants.     The  grants  wera  in  prcesenti,  and 
they  attached   upon   the  filing  of  its   maps  of  the   definite 
location  of  its  line  opposite  to  the  lands.      The  certificates 
were  evidence  that  the  oflicers  of  the  land  department  had  ad- 
judged that  the  grants  to  the  Winona  Bailroad  Company  had 
attached  to  the  lands  in  controversy,  and  their  legal  effect 
was  the  same  as  though  patents  to  the  state  had  been  issued 
for  the  benefit  of  that  company.      Frasher  v.  O'Connor,  115 
U.  8.  102, 116 ;  Curtner  v.  U.  S.,  149  U.  S.  662,  675. 

A  patent  issued  by  the  officers  of  the  land  department  of 
the  United  States,  in  a  case  within  the  scope  of  their  power 
or  jurisdiction,  is  dual  in  its  effect:  It  is  an  adjudication  of 
those  officers  that  the  patentee  is  entitled  to  the  laud  under 
the  laws  of  the  United  States,  and  it  is  a  conveyance  of  the 
title  to  that  land  to  the  patentee. 

By  the  act  of  March  3, 1849  (9  Stat.  c.  108,  p.  395,  §  3 ;  Kev. 
St.  §  441),  the  secretary  of  the  interior  is  charged  with  the 
supervision  of  the  public  business  of  the  United  States  relat- 
ing to  the  public  lauds;  and  by  the  act  of  March  3,  1857, 
supra,  as  amended  b}^  the  act  of  May  12,  1864,  ..ttpra,  the 
power  was  conferred  and  the  duty  imposed  upon  him  to  in- 
dicate the  lauds  granted  to  the  Winona  Bailroad  Company  by 
those  acts  of  congress  in  all  cases.  By  the  act  of  July  4, 1836 
(5  Stat.  c.  352,  §  1 ;  Bev.  St.  §  453),  the  commissioner  of  the 
l^eneral  land  office  is  required  to  **  perform,  under  the  direc- 
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tiou  of  the  secretary  of  the  iuterior,  all  executive  duties  ap- 
pertaining to  the  surveying  and  sale  of  the  public  lands  of  the 
United  States,  or  in  any  wise  respecting  such  public  lands, 
and  also  such  as  relate  to  private  claims  of  land,  and  the 
issuing  of  patents  for  all  [agents]  [grants]  of  land  under  the 
authority  of  the  government." 

The  land  department  of  the  United  States,  then,  including 
in  that  term  the  secretary  of  the  interior,  the  commissioner 
of  the  general  land  oflSce,  and  their  subordinate 
Federal  Und^  officers,  constitutes  a  special  tribunal,  under  these 
Judical  power.  ^^^  other  provisions  of  the  laws  of  the  United 
States,  vested  with  the  judicial  power  to  hear  and 
determine  the  claims  of  all  parties  to  the  public  lands  it  is 
authorized  to  dispose  of,  and  to  execute  its  judgments  by  con- 
veyances to  the  parties  entitled  to  them.  When  a  claim  under 
a  grant  for  a  railroad  company  is  made  to  a  portion  of  tl;e 
public  lands  under  its  control,  that  tribunal  must  determine 
whether  or  not  the  claimant  is  the  beneficiary  of  the  grniit, 
whether  or  not  it  has  so  far  complied  with  its  conditions 
that  it  is  entitled  to  its  benefits,  whether  or  not  the  public 
land  claimed  is  a  portion  of  the  grant,  and  whether  or  not  any 
other  party  has  a  superior  right  to  it  When  a  claim  is  made 
under  the  homestead  or  pre-emption  laws  for  a  portion  of  the 
public  domain  that  is  subject  to  its  disposition,  that  tribunal 
must  determine  whether  or  not  the  claimant  is  qualified  to 
acquire  lands  under  the  terms  of  those  laws,  whether  or  not 
the  land  claimed  was  subject  to  pre-emption  or  to  entry  for  a 
homestead,  and  whether  or  not  the  claimant  has  so  complied 
with  the  requirements  of  those  laws  as  to  entitle  him  to  the 
title  to  the  land.  Similar  questions  must  be  heard  and  deter- 
mined  by  that  department  whenever  any  portion  of  the  public 
land  subject  to  disposition  by  that  tribunal  is  sold  or  other- 
wise disposed  of  in  any  way. 

In  ever}'  case  there  must,  in  the  nature  of  things,  be  a  deci- 
sion of  questions  of  fact  and  of  questions  of  law,  because  in 
every  case  the  ultimate  question  is  whether  or  not 
liftnd  patentr-  the  facts  proved  show  that  the  claimant  is  entitled 
iieirai  effect,  to  the  land,  under  the  acts  of  congress.  A  certifi- 
cate or  patent  is  the  record  evidence  of  the  judg- 
ment of  this  tribunal,  and  it  necessarily  follows  that,  when 
such  a  judgment  is  rendered  in  a  case  within  the  jurisdiction 
of  the  land  department,  it  is,  like  the  judgments  of  other 
special  tribunals,  vested  with  judicial  powers,  impervious  to 
collateral  attack. 
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As  was  said  in  Moore  v.  liobbius,  96  U.  S.  530,  533 : 

"  It  is  a  part  of  tLeir  [the  officers  of  the  land  department's] 
daily  business  to  decide  wlien  a  party  has,  b}'  purchase,  by 
pre-emption,  or  by  any  other  recognized  mode,  established  a 
right  to  receive  from  the  government  a  title  to  any  part  of  the 
public  domain.  This  decision  is  subject  to  an  appeal  to  the 
secretary,  if  taken  in  time.  But  if  no  such  appeal  be  taken, 
and  the  patent  issued  under  the  seal  of  the  United  States,  and 
signed  by  the  president,  is  delivered  to  and  accepted  by  the 
party,  the  title  of  the  government  passes  with  this  delivery." 

These  propositions  are  not  seriously  questioned  by  counsel 
for  the  government,  but  his  contention  is  that  the  land  depart- 
ment was  without  Jurisdiction  to  decide  whether 
these   lands  fell  within  the  grants  to  the  railroad  ,j^|[ed.* 
company,  and  rightly  belonged  to  it,  or  were  ex- 
cepted from   these    grants,  and   were  open  to   pre-emption, 
homestead,  and  purchase  by  other  parties ;   and  he  maintains 
that,  since  this  department  was  without  jurisdiction  to  decide 
this  question,  the   certificates  to  the  state  which  it  delivered 
were  issued  without  authority,  and  were  absolutely  void. 

In  support  of  these  views,  he  has  cited  many  authorities 
from  the  decisions  of  the  supreme  court,  but  a  careful  exami- 
nation of  these  decisions  has  convinced  us  that  they  do  not 
rule  this  case.  They  fire  cases  in  which  the  power  to  hear 
and  determine  the  claims  of  the  parties  to  the  land  in  con 
troversy,  and  to  convey  it  to  the  rightful  claimant,  was  not 
vested  in  the  land  department  when  it  rendered  its  decision 
and  made  its  convevance.  Thev  are  cases  in  which  the  title 
to  the  land  patented  or  certified  had  passed  out  of  the  govern- 
ment, and  hence  was  not  within  the  jurisdiction  of  the  officers 
of  the  land  department  when  that  tribunal  decided  and 
attempted  to  convey  it,  as  in  Polk  v,  Wendal,  9  Cranch,  87 ; 
Stoddard  ?'.  Chambers,  2  How.  284,  318 ;  Easton  v.  Salisbury, 
21  How.  426,  432;  Eeichart  v.  Feips,  6  AVall.  160;  Best  v, 
Polk,  18  Wall.  112,  117,  118;  Sherman  r,  Buick,  93  U.  S.  209 ; 
Iron  Co.  V.  Cunningham,  155  U.  S.  354;  or  cases  in  which  the 
land  was  reserved  from  sale  or  disposition  by  the  land  depart- 
ment until  a  claim  under  a  Mexican  or  Spanish  grant  sliould 
be  determined,  and  the  power  to  determine  the  extent  and 
validity  of  this  claim  had  been  conferred  upon  tribunals  other 
than  the  land  department,  and  the  final  decisions  of  those 
tribunals  had  not  been  made  when  the  claim  of  the  patentee 
was  initiated,  as  in  Doolan  v.  Carr,  125  U.  S.  618,  624,  632,  or 
cases  in  which  the  land  had  been  set  apart  as  a  portion  of  a 
1  (N.  8.)  A.  &  E.  R.  Cas.-80 
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military  or  other  like  reservation,  and  had  thus  ceased  to  be 
a  part  of  the  public  domain,  subject  to  sale  or  other  disposi- 
tion by  the  oflScers  of  the  land  department,  as  in  U.  S.  v.  Stone, 
2  Wall.  525,  527,  and  Wilcox  v.  Jackson,  13  Pet.  499,  511. 

In  all  these  cases  the  land  that  was  the  subject-matter  of 
the  patents  or  certificates,  and  the  rights  of  the  claimants  to 
it,  were  not  subject  to  the  jurisdiction  of  the  land  department. 
That  department  had  no  jurisdiction  to  hear  and  determine  these 
claims,  or  upon  such  determination  to  dispose  of  the  lands. 

On  the  other  hand,  in  every  case  to  which  our  attention  has 
been  called  in  which  the  power  to  hear  and  determine  the 
Land  patent  claims  of  applicants  for  lands  of  the  United  States, 
Botsubjeetto  and  upon  such  determination  to  dispose  of  those 
eoiiaterai  lands,  either  under  the  pre-emption  or  homestead 
atuck.  laws,  under  grants  for  railroads  or  other  corpora- 

tions,  or  by  sale,  or  in  any  other  recognized  mode,  has  been 
vested  in  the  land  department,  the  supreme  court  has  uni- 
formly held  that  the  patent  or  certificate  issued  from  the 
department  conveyed  the  legal  title,  and  was  not  subject  to 
collateral  attack.  Minter  v,  Crommelin,  18  How.  87,  89 ; 
U.  8.  V.  Schurz,  102  U.  S.  378,  401  ;  French  v.  Fyan,  93  U.  S. 
169,  172 ;  Quinby  v.  Conlan,  104  U.  8.  420 ;  Smelting  Co.  v. 
Kemp,  104  U.  S.  636,  645-647 ;  Steel  7),  Refining  Co.,  106 
U.  S.  447,  450,  452;  Heath  v.  Wallace,  138  U.  S/573,  585; 
Knight  V.  Association,  142  U.  S.  161,  212 ;  Noble  v.  Railroad 
Co.,  147  U.  S.  174,  57  Am.  &  Eng.  R.  Cas.  354 ;  Barden  v. 
Railroad  Co.,  154  U.  S.  288. 

The  distinction  between  the  two  classes  of  cases  is  well 
illustrated  by  Best  v,  Polk,  18  Wall.  112, 117,  118,  and  Minter 
V.  Crommelin,  18  How.  89.  In  the  former  case  a 
Ja^I'd^irr^  tract  of  land  was  sold  by  the  land  department, 
lueat.  *  *^ '  8*^^  patented  to  a  purchaser  in  1847.  Bat  a  Chick- 
asaw chief  had  perfected  his  title  to  this  land  in 
1839,  under  the  provisions  of  a  treaty  between  the  United 
States  and  the  Chickasaw  Indians.  The  supreme  court  held 
the  patent  void,  because  the  title  to  the  land  had  passed  out 
of  the  United  States  before  the  claim  of  the  patentee  was 
initiated,  and  hence  the  ofiicers  of  the  land  department  had  no 
jurisdiction  over  the  subject-matter  of  the  patent.  But  in  the 
latter  case  the  land  patented  to  a  pre-emptor  had  been  re- 
served by  act  of  congress  to  a  Creek  warrior,  but  the  act 
provided  that,  if  the  warrior  abandoned  his  reservation,  it 
should  be  forfeited,  and  the  secretary  of  the  interior  might 
order  its  sale.     The  supreme  court  held  that  the  patent  was 
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prima  facie  evidence  that  the  warrior  had  abandoned  his 
reservation,  that  secretary  had  ordered  the  sale,  and  that  the 
legal  title  had  passed  to  the  pre-emptor. 

Another  striking  illustration  of  this  distinction  is  found  in 
Doolan  V.  Carr,  125  U.  S.  618,  630,  and  Quinbj  v.  Conlan,  104 
tJ.  S.  420.  In  the  former  case,  the  plaintiff,  Carr,  brought 
ejectment  in  reliance  upon  a  title  derived  from  a  patent  issued 
to  the  Central  Pacific  Railroad  Company  in  1874  under  the 
Pacific  Railroad  acts.  Those  acts  excepted  from  their  grants 
to  the  railroad  company  the  lands  claimed  under  Mexican  or 
Spanish  grants.  By  the  act  of  March  3,  1851  (9  Stat  632),  a 
commission  had  been  created  to  determine  tbe  extent  and 
validity  of  such  claims  under  Mexican  grants.  An  appeal 
Tvas  allowed  by  that  act  from  the  decision  of  tbe  commission 
to  the  district  court  of  California,  and  from  the  decision  of 
that  court  to  the  supreme  court  of  the  United  States.  The 
land  patented  to  the.  Central  Pacific  Railroad  Company  in  that 
case  was  within  the  limits  of  a  claim  under  a  Mexican  grant, 
which  was  in  litigation  before  some  of  these  tribunals  when 
the  grants  were  made  to  the  Central  Pacific  Railroad  Com- 
pany, and  when  the  line  of  its  railroad  was  definitely  fixed, 
and  the  claim  under  the  grant  was  finally  sustained  by  the 
supreme  court  long  after  those  dates.  The  jurisdiction  to 
hear  and  determine  the  claim  to  this  land  under  the  Mexican 
grant  had  been  conferred  by  this  act  of  congress  upon  tribu- 
nals other  than  the  land  department ;  and  the  court  held  that 
the  patent  to  the  railroad  company  issued  by  that  depart- 
ment was  absolutely  void,  and  its  action  in  the  premises  with- 
out jurisdiction  or  authoritj'. 

But  in  Quinby  t\  Conlan  (an  action  of  ejectment)  the  patent 
under  which  the  plaintiff  claimed  was  attacked  by  an  attempt 
to  show  that  the  land  was  within  a  reservation  under  a  Mexi- 
can grant  when  the  rights  of  the  pre-emptor  were  initiated. 
The  determination  of  that  question  depended  upon  whether 
or  not  the  public  surveys  had  been  extended  over  the  laud, 
and  whether  or  not  other  land  had  been  taken  by  the  claimant 
under  the  Mexican  grant  in  satisfaction  of  it.  The  supreme 
court  held  that  the  patent  was  a  conclusive  determination  of 
this  question,  and  could  not  be  collaterally  attacked,  because 
"the  question  whether  the  land  had  been  so  freed  from  the 
reservation  under  the  Mexican  grant  as  to  be  open  to  settle- 
ment and  pre-emption  depended  upon  matters  disclosed  by 
records  of  proceedings  in  the  land  department,'*  and  that 
department  had  the  jurisdiction  to  determine  those  questions. 
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In  Steel  v.  Refining  Co.,  106  U.  S.  447,  451  (an  action  of 
ejectment),  the  plaintiff's  title  depended  upon  a  patent  issned 
upon  a  claim  for  mineral  lands  within  the  hmits  of  a  town-site  ; 
and  the  defense  was  that  the  patent  was  void  because  the 
laud  was  not  mineral,  and  the  patentee  was  not  a  citizen,  and 
had  not  declared  his  intention  to  become  one.  The  supreme 
court  held  that  proof  of  these  facts  was  inadmissible  to  attack 
the  patent,  and  declared  that  the  land  department  **  must  neces- 
sarily consider  and  pass  upon  the  qualifications  of  the  appli- 
cant, the  acts  he  has  performed  to  secure  the  title,  the  nature 
of  the  laud,  and  whether  it  is  of  the  class  which  is  open  to 
sale.  Its  judgment  upon  these  matters  is  unassailable,  ex- 
cept by  direct  proceedings  for  its  annulment  or  limitation." 
To  the  same  effect  are  Heath  v,  Wallace,  138  U.  S.  573,  575, 
and  Barden  v.  Eailroad  Co ,  154  U.  S.  288. 

In  French  v,  Fyan,  93  U.  S.  169,  172,  the  supreme  court 
held  that  parol  evidence  was  inadmissible  to  show  that  land 

})atented  to  the  state  of  Missouri  as  swamp  and  overflowed 
and  never  was  in  fact  swamp  and  overflowed  land,  and  that, 
therefore,  the  patent  was  void. 

In  Ehrhardt  v.  Hogaboom,  115  U.  S.  67,  69,  that  court  held 
that  parol  evidence  was  inadmissible  to  show  that  land  pat- 
ented to  a  pre-emptor  was  swamp  or  overflowed  land,  and  was 
therefore  included  in  the  grant  to  the  state  of  California,  and 
that  the  patent  to  the  pre-emptor  was  consequently  void. 
The  supreme  court  held  in  these  cases  that  the  acts  of  con- 
gress devolved  upon  the  land  department  the  duty  and  con- 
ferred upon  it  the  power  to  determine  what  lands  were  of  the 
description  granted  by  the  acts  of  congress,  and  that  its 
decision  on  that  subject  was  impregnable  to  collateral  attack. 

These  authorities,  and  those  above  cited  which  we  have  not 
reviewed,  perhaps  suflSciently  illustrate  the  distinction  be- 
tween the  cases  in  which  the  land  department  has  acted  upon 
a  subject-matter  within  and  one  without  its  jurisdiction.  A 
careful  study  and  analysis  of  these  decisions  will  show  that 
none  of  them  are  inconsistent  with  the  following  rules : 

(1)  A  patent  or  certificate  of  the  land  department  to  land, 
over  which  that  department  has  no  power  of  dis- 
UndiHot  position  and  no  jurisdiction  to  determine  the 
HDdereoitroi  claims  of  applicants  for,  under  the  acts  of  con- 
ofiADd depart-  gress,  is  absolutely  void,  and  conveys  no  title 
meit-Bffeet.  ^^atever.  Land  the  title  to  which  had  passed 
from  the  government  to  another  party  before  the  claim  on 
v/hieli  the  patent  is  based  was  initiated,  land  reserved  from 
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ftale  and  disposition  for  military  and  other  like  purposes,  land 
reserved  by  a  claim  under  a  Mexican  or  Spanish  grant  sttb 
jvdice,  and  land  for  the  disposition  of  which  the  acts  of  con- 
gress have  made  no  provision,  is  of  this  character.  Polk  r. 
Wendal,  9  Cranch  87,  and  cases  cited  under  it  supra. 

(2)  A  patent  or  certificate  of  the  laud  department  to  land 
over  which  that  department  has  the  power  of  dis-  p^j^.tt^ 
position   and   the   jurisdiction   to    determine    the  laudseoii- 
clairas  of  applicants  for,  under  the  acts  of  congress,  trolled  by 

is  impregnable  to  collateral  attack,  whether  the   *!?*['"'**'" 
decision  of  the  department  is  right  or  wrong,  and 
it  conveys  the  legal  title  to  the  patentee  or  to  the  party  named 
as  entitled  to  that  title  in  the  patent  or  certificate.     Miuter  v. 
Crommelin,  18  How.  87,  89,  and  cases  cited  under  it  supra, 

(3)  A  court  of  equity  may,  in  a  direct  proceeding  for  that 
purpose,  set  aside  such  a  patent  or  certificate,  or 

declare  the  legal  title  under  it  to  be  held  in  trust  Kfl">^w« 
for  one  who  has  a  better  right  to  it,  in  cases  in  J^J7rroiie»M 
which  the  action  of  the  land  department  has  re-  patents. 
suited  from  fraud,  mistake,  or  erroneous  views  of 
the  law.    Bogan  v.  Mortgage  Co.,  11  C.  C.  A.  128,  63  Fed.  Rep. 
192,  195 ;    Cunningham  v.  Ashley,  14  How.  377 ;   Barnard  s 
Heirs  v.  Ashley's  Heirs,  18  How.  43 ;  Garland  v.  Wynn,  20 
How.  6 ;  Ly tie  v.  State,  22  How.  193 ;  Lindsey  v.  Hawes,  2 
Black,  554,  562 ;  Johnson  v.  Towsley,  13  Wall.  72,  85  ;  Moore 
V.  Kobbins,  96  U.  8.  538;   Bernier  v.  Bernier,  147  U.  S.  242 ; 
Mullan  V.  U.  8.,  118  U.  8.  271,  278,  279,  Moffat  v.  U.  8.,  112 
U.  8.  24. 

It  is  not  difficult  to   determine   whether   the   certificates 
issued  in  this  case  were  void  or  voidable  when  tested  by  these 
rules.    Jurisdiction  of  the  subject-matter  is  the  power  to  deal 
with    the   general  abstract  question,   to  hear   the 
particular  facts  in  any  case  relating  to  this  ques-  ][|**||^j[^"'^'*" 
tion,  and  to  determine  whether  or  not  they  are 
sufficient  to  invoke  the  exercise  of  that  power.     The  test  of 
jurisdiction  is  whether  the  tribunal  has  power  to  enter  upon 
the  inquiry,  not  whether  its  conclusion  in  the  course  of  it  is 
right  or  wrong.     Foltz  v.  Railway  Co.,  8C.  C.  A.  635,  60  Fed. 
Rep.  316,  318,  and  cases  cited. 

AVhen  these  certificates  were  issued,  the  Winona  Railroad 
Company  had  undoubtedly  applied  to  the  land  de]>artment 
for  conveyances  of  the  lands  in  controversy  to  the  state  for  its 
benefit     These  lands  were  a  part  of  the  public  lands  of  the 
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United  States,  the  disposition  of  which  had  been  intrnsted  to- 
Dat  oruad  *^**  department  by  the  acts  of  congress  which 
departneat  to  established  it  and  defined  the  powers  and  duties  of 
d«ternine  its  officers.  Moreover,  the  acts  of  congress  under 
when  grants  which  the  Winona  Company  claimed  these  lands 
expressly  provided,  as  we  have  seen,  that  the  sec- 
retary of  the  interior  should  indicate  the  lands  granted  under 
them  in  all  cases.  The  conclusion  is  irresistible  that  these 
acts  conferred  the  power  and  imposed  the  duty  upon  the  offi- 
cers of  the  land  department  to  hear  and  determine  the  ulti- 
mate question  whether  or  not  the  railroad  company  was 
entitled  to  these  lauds  under  its  grants,  and  to  "indicate"  the 
lands  granted  by  certificates  or  patents  to  the  state.  In  no 
other  way  could  they  have  discharged  the  duties  these  acts 
imposed  upon  them. 

In  deciding  this  question  they  necessarily  considered 
whether  or  not  the  railroad  company  had  so  far  complied 
with  the  acts  graiiting  the  lands  that  it  had  earned  them,  the 
character  of  the  lands  themselves,  and  the  class  to  which  they 
belouged,  the  time  of  the  definite  location  of  the  line  of  the 
railroad,  the  homestead  entries  and  pre-emption  filings  that 
were  then  upon  the  lands,  the  caijcellatiou  of  all  these  entries 
and  filings  that  had  been  made,  and,  finally,  the  legal  eflTect  of 
all  these  aud  all  other  material  facts  upon  the  claim  of  the 
railroad  company  to  receive  the  lands  uuder  the  acts  of  con- 
gress. It  now  appears  that  tbey  were  mistaken  as  to  the 
legal  eflfect  of  these  facts,  but  the  question  they  decided 
was  one  which  the  acts  of  cougress  authorized  aud  required 
them  to  decide, — one  which  they  were  obliged  to  decide 
before  they  issued  the  certificates  ;  and,  although  their  de- 
cision and  their  conveyances  evidenced  b}-  these  certificates 
may  be  voidable,  they  are  not  absolutely  void.  Thej'  are  im- 
pregnable to  collateral  attack,  and  they  conveyed  the  legal 
title  to  the  lands  to  the  state  and  its  grantees. 

The  next  question  is  whether  or  not  the  United  States  had 
any  equitable  right  to  these  lands  superior  to  that  of  bonajide 
purchasers  who  acquired  the  legal  title  to  them 
Rights  or  bona  from  the  railroad  company  before  the  government 
tide  porehaa-  gj^^y^  ^^y  notice  of  the  mistake  of  its  officers,  or  of 
earaediaad.  its  claim  to  recover  the  lauds.  This  is  not  a  de- 
batable question.  The  equities  of  the  United 
States  appeal  to  the  conscience  of  the  chancellor  with  the 
same,  but  with  no  greater  or  less  force  than  would  those  of  an 
individual  under  like  circumstances. 
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Bona  fide  purchasers  are  the  especial  favorites  of  courts  of 
equity.  In  Boone  v.  Chiles,  10  Pet  177,  209,  Mr.  Justice 
Baldwin,  in  delivering  the  opinion  of  the  supreme  court,  said  : 
"  A  court  of  equity  can  act  only  on  the  conscience  of  a  party. 
If  he  has  done  nothing  that  taints  it,  no  demand  can  attach 
upon  it,  so  as  to  give  any  jurisdiction.  Sugd.  Vend.  722. 
Strong  as  a  plaintiiTs  equity  may  be,  it  can  in  no  case  be 
stronger  than  that  of  a  purchaser  who  has  put  himself  in  peril 
by  purchasing  a  title,  and  paying  a  valuable  consideration, 
without  notice  of  any  defect  in  it  or  adverse  claim  to  it ;  and 
wlien,  in  addition,  he  shows  a  legal  title  from  one  seized  and 
possessed  of  the  property  purchased,  he  has  a  right  to  de- 
mand protection  and  relief  (9  Ves.  30-34),  which  a  court  of 
equity  imparts  liberally.** 

In  U.  S.  V.  Burlington  &  M.  K.  K.  Co.,  98  U.  S.  334,  342  (a 
suit  in  equity,  brought  by  the  United  States  to  annul  certain 
patents  issued  by  it  to  the  railroad  company,  for  alleged  er- 
rors of  the  land  department  in  the  construction  of  the  acts  of 
congress  under  which  the  patents  were  issued),  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  supreme  court,  declared 
that  the  government  "certainly  could  not  insist  upon  a  can- 
cellation of  the  patents  so  as  to  affect  innocent  purchasers 
under  the  patentees."  To  the  same  effect  are  U.  S.  v,  Cali- 
fornia &  O.  Land  Co.,  148  U.  S.  31,  41,  and  U.  S.  v.  Wenz,  34 
Fed.  Rep.  154. 

The  equitable  right  of  the  United  States  to  recover  these 
lands  is  not  exceptionally  strong  in  this  case.  If  its  land  de- 
partment had  decided  that  the  railroad  was  not  entitled  to 
them  when  it  decided  to  the  contrary,  the  company  would 
have  been  entitled  to  an  equal  number  of  acres  within  its  in- 
demnity limits  in  lieu  of  them,  so  that  the  company  obtained 
no  more  land  than  it  was  entitled  to,  although  what  it  did 
obtain  was  undoubtedly  somewhat  more  valuable  than  the  land 
within  its  indemnity  limits  which  it  should  have  received. 
But  the  right  of  the  government,  in  order  to  secure  this  dif- 
ference in  value  to  recover  these  lands  now,  when  lands  in 
lieu  of  them  can  no  longer  be  found  within  the  indemnity 
limits  to  till  this  grant,  when  the  certificates  of  its  land  de- 
partment have  stood  unchallenged  for  from  13  to  18  years, 
and  when  purchasers  under  these  certificates  have  bought, 
improved,  and  paid  taxes  on  these  lands,  is  far  inferior  to 
the  equities  of  such  purchasers,  and  ought  not  to  prevail 
against  them. 

The  counsel  for  the  government,  however,  argues  that  the 
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purchasers  who  hold  the  legal  title  to  these  lauds  were  uot 
necessary  parties  to  this  suit ;  that  the  United  States  is 
PnrebaserR  entitled  to  a  decree  canceling  the  certificates  as 
nMMury  par*  against  the  railroad  company,  under  the  provisions 
•nunii  land  ^^  ^^^  ^^^  ^^  1887,  regardless  of  the  rights  of  the 
grant.  Subsequent  purchasers  ;  and  that  the  relief  given 

to  these  purchasers  by  the  act  through  applications  to  the 
land  department,  excludes  them  from  all  other  rights  and 
remedies.  But  there  is  nothing  in  the  act  of  1887  to  support 
this  contention.  The  rights  and  remedies  these  purchasers 
are  pursuing  in  these  suits  existed  in  the  absence  of  the  act 
of  1887.  There  is  nothing  in  that  act  that  indicates  any  inten- 
tion on  the  part  of  congress  to  deprive  them  of  any  defenses 
or  rights  they  then  had  under  the  well-established  rules  of 
equity  jurisprudence.  On  the  other  hand,  that  act  grants 
them  additional  privileges,  and  proves  that  they  are  especial 
favorites  of  congress,  as  well  as  of  courts  of  equity.  Under  the 
settled  rules  of  practice  in  equity,  the  holders  of  the  legal  title 
to  these  lands  were  indispensable  parties  to  a  suit  to  annul 
that  title  ;  and  the  fact  that  the  holders  of  that  title  were  ftona 
fuie  purchasers  of  it  for  value,  without  notice  of  its  defects, 
was  a  perfect  defense  to  this  suit. 

The  third  assignment  of  error  to  be  considered  is  that  the 
appellees  who  hold  this  title  as  the  direct  or  remote  grantees 
of  the  railroad  company  are  not  in  i&ci  bona  fide  purchasers. 
This  presents  a  question  of  fact  which  the  circuit  court  has 
decided  against  the  appellant  after  a  full  consideration  of  the 
evidence.  The  finding  of  that  court  is  presumptively  correct, 
and  unless  an  obvious  error  has  intervened  in  the  application 
of  the  law,  or  some  serious  or  important  mistake  has  been 
made  in  the  consideration  of  the  evidence,  it  should  be  per- 
mitted to  stand.  Warren  v.  Burt,  7  C.  C.  A.  105,  110,  58  Fed. 
Rep.  101 ;  12  U.  S.  App.  591 ;  Tilghman  v.  Proctor,  125  U.  8. 
136;  Kimbeflyu  Arms,  129  U.  8.  512;  Evans -?;.  Bank,  141 
U.  S.  107 ;  Furrer  v.  Ferris,  145  U.  S.  132,  134. 

According  to  Mr.  Pomero}',  "  the  essential  elements  which 
constitute  a  bona  fide  purchaser  are  therefore  three  :  A  valu- 
able consideration,  tlie  absence  of  notice,  and  presence  of 
good  faith."     2  Pom.  Eq.  Jur.  §  745. 

On  October  31,  1867,  Barney  and  his  associates  were  the 
owners  of  the  stock  of  the  Winona  Railroad  Company.  On 
that  day  they  sold  their  stock  in  the  railroad  company  to  the 
owners  of  the  Chicago  &  Northwestern  Railway  Company,  and 
at  the  same  time  bought  of  the  Winona  Company  as  many  of 
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its  lands  as  should  be  received  by  it  on  account  of  tbe  105 
miles  of  its  railroad  that  bad  been  built.     Tbey 
took  tbe  agreement  of  tbe  Winona  Bailroad  Com-  ■•■•  w^p"**- 
pany  to  procure  tbe  certification  of  these  lands  from  ^^7«7*^*' 
the  Uuited  States,  and  to  convey  them  to  the  parties 
to  be  designated  by  themselves,  and  they  agreed  to  take  in  satis- 
faction of  this  contract  all  the  lands  that  should  be  received 
by  said  company,  commencing  at  its  eastern  terminus,  and 
proceeding  westerly  until   the   full   quantity  was   obtained. 
They  paid  the  railroad  company  in  full  for  these  lands  on 
that  day,  by  satisfying  a  debt  the  company  owed  them  for 
constructing  the  105  miles  6f  railroad,  and  for  money  thej^ 
had  loaned  to  it,  and  by  assigning  the  stock  of  the  railroad 
company  to  those  in  control  of  the  Chicago  &  Northwestern 
Company. 

Here  was  a  valuable  consideration  fully  paid  by  Barney  and 
his  associates.     The  satisfaction  and  discharge  of 
the  indebtedness  of  the  railroad  company  to  them  ^•■••-siffl- 
was  m  itself  a  sumcient  and  a  valuable  considera-  i^^j^g, 
tion  for  this  purchase.      Kailroad  Co.  v.  National 
Bank,  102  U.  S.  14,  24.      Between  1867  and  1876  the  land 
department  of  the  United  States  indicated  and  certified  to  the 
state  all  but  680  acres  of  these  lands,  and  it  certified  the 
remaining  680  acres  prior  to  1880.  The  appellee  the  Winona  & 
St.  Peter  Land  Company  was  organized  in  1876.     Barney  and 
his  associates  or  their  successors  in  interest  under  the  con- 
tract of  October  31,  1867,  sold  the  lands  covered  by  that  con- 
tract  which  had  not  already  been  sold  to  purchasers  from  them 
to  this  land  company  for  its  capital  stock,  whicli  aggregated 
$500,000.     Here  again  was  a  sufficient  and  valuable  considera- 
tion  paid  for  these  lands  by  the  land  company;  and  it  is  clear 
that  the  first  essential  element  of  a  bona  fide  purchaser  inhered 
in  both  the  purchase  of  Barney  and  his  associates  in  1867,  and 
in  that  of  the  land  company  in  1876. 

Did  they  purchase  in  the  absence  of  notice  of  defects  in  the 
title  ?     Before  1881  the  railroad  company  had  conveyed  to  the 
parties  entitled  to  them,  under  the  contract  of  Oc- 
tober 31,  1867,  all  the  lands  in  controversy  except  ^J"*,7/'^^7"** 
240  acres  that  had  been  certified  to  the  Sioux  City  d^r^tiTe title. 
Company,  and  except  the  lands  convejed  to  the 
land  company  on  November  20.  1887,  in  obedience  to  the  de- 
cree of  the  conrt  in  Railroad  Co.  v,  Barney.     The  decree  in 
that  case  that  these  lands  should  be  so  conve%-od  was  rendere^T 
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iu  the  circuit  court  iu  April,  1881.     It  was  afterwards  affirmed 
on  appeal. 

But,  so  far  as  the  question  of  notice  to  these  purchasers  is 
concerned,  there  was  no  change  in  the  status  of  affairs  from 
1867  until  after  the  decision  of  the  supreme  court  in  Bailway 
Go.  V,  Dunmeyer,  in  1884.     When  Barney  and  his  associates 

Purchased  these  lands,  iu  1867,  only  320  acres  of  them  had 
een  certified  to  the  state  ;  and  the  evidence  is  plenary  thai 
none  of  these  purchasers  had  any  notice  of  any  defects  in  the 
title  to  any  of  these  lands.  After  1867  they  did  not  own  the 
stock  of  the  railroad  company  or  control  its  operation.     They 

Eaid  for  the  lands  in  that  year/  They  could  not.  then  have 
ad  any  notice  or  knowledge  that  the  secretary  of  the  interior 
would  subsequently  indicate,  and  that  the  company  would  in 
1872  and  in  subsequent  years  receive,  lands  to  which  it  was 
not  entitled  under  its  grants.  They  and  their  successor  in 
interest — the  land  company — were  bound  under  their  contract 
to  take  the  lands  received  by  the  railroad  company  from  the 
United  States,  and  the  railroad  company  was  bound  by  its 
contract  to  apply  for  and  to  obtain  the  lands  it  had  earned. 
But  it  was  not  the  land  company,  nor  was  it  Bai*ney  and  his 
associates,  that  applied  for  and  procured  the  certificates  of 
these  lauds  to  the  state  in  the  years  between  1870  and  1880. 

It  was  the  railroad  company,  which  had  then  passed  beyond 
their  control.  There  is  no  doubt  that  the  railroad  company 
applied  for,  and  the  officers  of  the  land  department  certified,, 
the  lands  here  in  question  in  the  utmost  good  faith.  They 
all  believed  that  the  railroad  company  was  entitled  to  them. 
But,  after  all,  it  was  their  mistake,  and  not  that  of  Barney  and 
his  associates,  or  that  of  the  land  company,  that  caused  tlie 
railroad  company  to  receive,  and  to  vest  in  the  land  company, 
the  title  to  these  lands  that  the  railroad  company  was  not  en- 
titled to,  instead  of  an  equal  number  of  acres  within  its  in- 
demnity limits  which  it  should  have  received. 

The  evidence  in  this  record  that  neither  the  land  company 
nor  Barney  nor  any  of  his  associates  had  any  notice  or  knowl- 
edge of  this  mistake,  or  ot  any  claim  of  the  United  States  to 
any  of  these  lands,  until  long  after  the}'  had  paid  the  full  con- 
sideration for  their  respective  purchases,  is  very  persuasive. 
Indeed,  the  United  States  itself  did  not  discover  it  until  1884, 
— eight  years  after  the  land  company'  had  fully  paid  for  the 
lands.  Up  to  that  time  the  officers  of  the  land  department 
had  uniformly  held  that  the  railroad  company  had  earned 
and  was  entitled  to  these  lands  under  the  acts  of  congress. 
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In  Railroad  Co.  v.  Whitney,  132  U.  S.  357,  40  Am.  &  Eng.  R. 
Gae.  426,  the  supreme  court  said  of  the  action  of  these  oiScers 
in  a  similar  case  :  ''  It  is  true  that  the  decisions  of  the  land 
department  on  matters  of  law  are  not  binding  upon  this  court, 
in  any  sense.  But  on  questions  similar  to  the  one  involved 
in  this  case  they  are  entitled  to  great  respect  at  the  hands  of 
any  court.  In  U.  S.  v.  Moore,  95  U.  S.  760,  763,  this  court 
said :  '  The  construction  given  to  a  statute  by  those  charged 
with  the  duty  of  executing  it  is  always  entitled  to  the  most 
respectful  consideration,  and  ought  not  to  be  overruled  with- 
out cogent  reasons.  *  *  *  The  officers  concerned  are  usually 
able  men  and  masters  of  the  subject  Not  unfrequently  they 
are  the  draftsmen  of  the  laws  they  are  afterwards  called  upon 
to  interpret.'  See,  also.  Brown  v,  U.  S.,  113  U.  S.  568,  and 
cases  cited  ;  U.  S.  v.  Burlington  &  M.  R.  R.  Co.,  98  U.  S.  334, 
341 ;  Kansas  Pac.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  112 
U.  S.  414,  26  Am.  &  Eng.  R.  Cas.  506." 

It  is  no  wonder  that  purchasers  of  this  title  rested  in  fancied 
security  on  a  title  sustained  by  decisions  to  which  the  supreme 
court  pays  such  respect. 

The  testimony  of  the  witnesses  and  the  circumstances  sur- 
rounding these  transactions  force  us  to  the  conclusion  that 
the  second  essential  element  of  a  bona-Jide  purchase — absence 
of  notice  of  defects  in  their  title — was  not  absent  from  the 
purchase  by  Barney  and  his  associates,  nor  from  the  pur- 
chase by  the  land  company. 

Nor  was  the  element  of  good  faith  lacking.  There  is  no 
evidence  of  an}'  fraud  or  of  any  conspiracy,  or  of  any  attempt 
on  the  part  of  any  of  the  parties  connected  with 
this  transaction  to  obtain  for  the  railroad  company  f^J"^ 
or  for  themselves  any  lauds  to  which  they  were 
not  justh'  entitled.  The  officers  of  the  railroad  company  sup- 
posed that  that  company  had  earned  and  was  entitled  to  tbe 
lands  it  applied  for  and  received ;  tlie  officers  of  the  land  de- 
partment, to  whom  the  government  had  intrusted  the  duty  (^f 
deciding  the  question,  so  held ;  and  Barney  and  his  associ- 
ates and  the  land  company  accepted  the  title  to  the  lands  in 
good  faith,  in  satisfaction  of  the  executory  contract  to  convey 
them,  for  which  they  had  fully  paid  as  early  as  1876.  They 
or  their  grantees  or  appointees  under  the  contract  of  1867 
were  clothed  with  the  legal  title  to  all  these  lands  years  be- 
fore the  United  States  made  any  claim  to  recover  tbem.  It 
goes  without  saying  that  those  who  hold  any  of  these  lands, 
under  deeds,  contracts,  or  designations  made  by  Barney  and 
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bis  associates  or  the  land  company  are  as  fully  protected  as 
tliey  are,  and  we  think  the  character  of  bona-Jide  purchasers 
ought  not  to  be  denied  to  any  of  them. 

A  single  question  remains  for  consideration.  Were  the 
lands  within  the  place  limits  of  the  grants  to  the  Winona 
EzeeptioBs  Company,  and  within  the  indemnity  limits  of  the 
fromUndt  grants  to  the  Sioux  City  Company,  upon  which 
ffrauteiiB  homestead  entries  and  pre-emption  filings,  that 
place  limit*.  yf^^Q  Subsequently  canceled  by  the  proper  officers 
of  the  land  department,  existed  at  the  time  of  the  definite  lo- 
cation of  the  line  of  the  railroad  of  the  Winona  Company, 
rightfully  certified  to  the  state  for  the  Sioux  City  Company 
by  the  officers  of  the  land  department  ? 

Section  1  of  the  act  of  March  3, 1857,  grants  to  the  territory 
of  Minnesota,  for  the  purpose  of  aiding  in  the  construction  of 
the  railroads  of  these  two  companies : 

**  Every  alternate  section  of  land,  designated  by  odd  num- 
bers, for  six  sections  in  width  on  each  side  of  each  of  said 
roads  and  branches  ;  but  in  case  it  shall  appear  that  the 
United  States  have,  when  the  lines  or  routes  of  said  roads 
and  branches  are  definitely  fixed,  sold  any  sections,  or  any 
parts  thereof,  granted  as  aforesaid,  or  that  the  right  of  pre- 
emption has  attached  to  the  same,  then  it  shall  be  lawful  for 
any  agent,  or  agents,  to  be  appointed  by  the  governor  of  said 
territory  or  future  state  to  select,  subject  to  the  approval  of 
the  secretary  of  the  interior,  from  the  lands  of  the  United 
States  nearest  to  the  tiers  of  sections  above  specified,  so 
much  land  in  alternate  sections,  or  parts  of  sections,  as  shall 
be  equal  to  such  lands  as  the  United  States  have  sold,  or 
otherwise  appropriated,  or  to  which  the  rights  of  pre-emption 
have  attached,  as  aforesaid :  *  *  *  provided,  that  the  land  to 
be  so  located  shall,  in  no  case,  be  further  than  fifteen  miles 
from  the  lines  of  said  roads  or  branches  :  *  *  *  and  provided 
further,  that  any  and  all  lands  heretofore  reserved  to  the 
United  States,  b}-  any  act  of  congress,  or  in  any  other  manner 
by  competent  authority,  for  the  purpose  of  aiding  in  any  ob- 
ject of  internal  improvement,  or  for  any  other  purpose  what- 
soever, be  and  the  same  are  herebv  reserved  to  the  United 
States  from  the  operation  of  this  act,  except  so  far  as  it  may 
be  found  necessary  to  locate  the  routes  of  said  railroads  and 
branches  through  said  reserved  lands,  in  which  case  the  right 
of  way  only  shall  be  granted,  subject  to  the  approval  of  the 
president  of  the  United  States." 

Section  2  of  that  act  provides  : 
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*'  That  the  sections  and  parts  of  sections  of  land  which  l»v 
snch  grant  shall  remain  to  the  United  States,  within  six  miles 
on  each  side  of  said  roads  and  branches,  shall  not  be  sold  ft^r 
less  than  donble  the  miuimnm  price  of  the  public  lauds  when 
sold ;  nor  shall  any  of  said  lands  become  subject  to  privaie 
entry  until  the  same  shall  have  been  tirst  offered  at  public 
sale  at  the  increased  price.''     11  Stat.  p.  195,  c.  99. 

Section  7  of  the  act  of  May  12,  1864,  grants  to  the  state  of 
Minnesota,  for  the  purpose  of  aiding  the  construction  of  the 
railroad  of  the  Sioux  City  Company,  4  additional  alternate 
sections  of  land  per  mile,  to  be  located  within  20  miles  of  the 
line  of  its  road,  and  to  be  selected  upon  the  same  conditions, 
restrictions,  and  limitations  as  are  contained  in  the  act  of 
March  3, 1857.  Section  1  contains  the  same  proviso  that  we 
have  just  quoted  from  section  1  of  the  act  1857,  relating  to 
the  reservation  from  the  operation  of  the  act  of  lands  there- 
tofore reserved  by  the  United  States  to  aid  in  any  object  of 
internal  improvement  or  for  any  other  purpose  ;  and  section 
2  of  that  act  contains  the  same  provision  as  section  2  of  the 
act  of  1857,  increasing  the  price  of  the  land  remaining  within 
the  place  limits  of  the  grant  to  double  the  minimum  price. 
13  Stat.  72. 

It  is  contended  that  the  proviso  in  section  1  of  the  act  of 
March  3,  1857,  and  in  section  1  of  the  act  of  May  12,  1864, 
which  treats  of  lands  reserved  for  internal  improvement  and 
for  other  purposes,  expressly  reserved  the  lauds  within  the 
place  limits  of  the  Winona  Bailroad  Company,  subject  to 
homestead  entries  and  pre-emption  filings,  not  only  from  the 
grant  to  that  company,  but  from  the  entire  operation  of  these 
acts. 

The  argument  is  (1)  that  these  lands  were  excepted  from 
the  grant  to  that  company  by  the  earlier  provisions  of  section 
1  of  the  act  of  1857,  and  that  they  were  thereby  reserved  to 
the  United  States  within  the  meaning  of  this  proviso,  for 
homesteads  and  pre-emptions;  aud  (2)  that  by  section  2  of 
the  act  of  1857  their  price  was  increased  to  double  the  mini- 
mum price,  and  thereby  they  were  reserved  to  the  Unitetl 
States  for  sale.  The  argument  is  specious,  but  we  think  it  is 
unsound. 

The  proviso  which  closes  section  1  has  no  reference  what- 
ever to  lauds  "sold  and  to  which  pre-emption  rights  have 
attached."  Those  lands  had  been  excepted  from  the  granted 
lands,  and  their  treatment  had  been  concluded  in  the  earlier 
part  of  the  section.     They  were  treated  as  the  property  of  the 
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purchasers  and  of  the  pre-emptors,  aod  not  as  the  property 
of  the  United  States,  and  they  were  excepted  from  the  granted 
lands  because  in  equity  they  were  no  longer  its  property. 
The  proTiso  treated,  not  of  these  lands,  but  of  lands  reserved 
to  the  United  States  by  acts  of  congress  for  its  works  of  in- 
ternal improvement,  for  its  military  purposes,  for  sale,  or  for 
s,uy  other  like  purpose.  This  is  made  clear  by  the  latter 
clause  of  the  proviso,  which  grants  the  necessary  right  of  way 
over  these  lands  to  the  respective  railroad  companies,  subject 
to  the  approval  of  the  president.  It  was  not  over  lands  sold 
or  to  which  pre-emption  rights  had  attached  that  congress 
intended  to  grant  this  right  of  way,  but  over  lands  of  the 
United  States  upon  which  other  parties  had  no  claims  as 
purchasers  or  pre-emptors. 

The  same  considerations  lead  irresistibly  to  the  conclusion 
that  the  provisions  in  section  2,  increasing  the  price  of  the 
sections  remaining  to  the  United  States  within  the  i>lace 
limits  of  the  grant,  have  no  application  to  the  odd  sections 
subject  to  homestead  entries  and  pre-emption  filings.  This 
section  provides  that  the  price  of  the  lands  it  refers  to  shall 
be  double  the  minimum  price,  and  that  none  of  them  shall  be 
subject  to  private  entry  until  they  have  been  offered  for  sale 
at  the  increased  price.  Congress  certainly  did  not  intend  to 
increase  the  price  of  lands  sold  or  claimed  bj'  pre-emptors,  or 
prevent  their  entry  until  they  were  offered  for  sale  at  double 
the  minimum  price.  They  were  not  legislating  concerning 
these  lauds.  They  were  dealing  with  sole  reference  to  the 
-even-numbered  sections  within  the  place  limits  of  the  grant, 
the  sections  which  the  United  States  had  reserved  to  itself 
for  sale  :  and  this  section  has  no  reference  to  anv  other  lands. 
For  the  same  reasons  the  provisions  of  section  1  and  2  of  the 
act  of  18f>4  have  no  application  to  the  lands  in  controversy. 
U.  S  V.  Missouri,  K.  &  T.  R  Co.,  141  U.  S.  358,  51  Am.  & 
Eng.  K.  Cas.  305. 

The  question  recurs,  were  these  lands  excepted  from  selec- 
tion as  indemnity  lands  by  the  Sioux  City  Company  by  that 
ExfeptioBs  portion  of  section  1  of  the  act  of  1857  preceding  the 
from  lands  proviso  We  have  considered  ?  There  is  a  wide  dif- 
demnity  *  "'  f^reuce  iu  legal  effect  between  the  grant  of  lands 
iimitt.  in  place  and  the  grant  of  the  right  to  select  and 

receive  lands  in  lieu  of  those  in  place  which  are  sold  or  other- 
wise appropriated  at  the  time  the  line  of  the  railroad  is  fixed. 
Until  the  line  of  the  railroad  is  definitely  fixed,  the  former  is 
ill  the  nature  of  a  float ;  but,  the  instant  the  railroad  company 
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files  with  the  secretary  of  the  interior  its  map  of  the  definite 
location  of  its  line,  the  lands  within  the  primary  or  place 
limits  are  thereby  identified  and  segregated  from  the  public 
domain,  and  the  grant  of  those  lands  takes  effect  as  of  the  day 
of  the  date  of  the  act  of  congress  which  bestows  it.  Smith  v. 
Railroad  Co.,  7  C.  C.  A.  397,  406,  58  Fed.  Rep.  513 ;  Railroad 
Co.  V.  Baldwin,  103  U.  S.  426,  2  Am.  &  Eng.  R.  Cas.  510; 
Grinnell  v.  Railroad  Co.,  103  U.  S.  739,  5  Am.  &  Eng.  R.  Cas. 
447 ;  Railway  Co.  v.  Dunmeyer,  113  U.  S.  629 ;  St.  Paul  & 
P.  R.  Co.  V.  Northern  Pac.  R.  Co.,  139  U.  S.  1 ;  Land  Co.  v. 
Griffey,  143  U.  S.  32,  51  Am.  &  Eng.  B.  Cas.  347.  Moreover, 
since  the  lands  within  the  place  limits  are  identified  by  the 
definite  location  of  the  line,  no  lands  within  those  limits  that 
are  not  then  subject  to  the  grant  become  or  ever  can  become 
a  part  of  it.  Lands  sold  or  appropriated  and  lands  to  which 
pre-emption  rights  have  at  that  time  attached  are  excluded 
from  these  granted  lauds  as  completely  as  though  they  were 
excepted  in  a  deed.  Railway  Co.  v,  Dunmeyer,  113  U.  S.  629; 
Burr  u  Greeley,  3  C.  C.  A.  357,  52  Fed.  Rep.  926,  anil  10  U. 
S.  A  pp.  409. 

But  these  rules  have  no  application  to  the  right  to  select 
lands  without  the  place  limits  in  lieu  of  those  excepted  from 
the  grant  of  lands  within  them.  The  act  of  1857  provides 
that  if  it  shall  appear  that  any  of  the  lands  within  the  primary 
limits  have  been  sold  by  the  United  States  or  otherwise  ap- 
propriated, or  that  pre-emption  rights  have  attached  to  any 
of  them  when  the  line  of  the  railroad  is  definitely  fixed,  any 
agent  appointed  by  the  governor  of  the  state  may  select,  from 
the  lands  of  the  Uuited  States,  subject  to  the  approval  of  the 
secretary  of  the  interior,  an  equal  quantity  of  lands  within  the 
indemnity  limits  of  the  grant. 

Ordinarily,  it  will  not  "  appear  "  at  the  time  the  line  of  the 
road  is  definitelv  fixed  how  manv  acres  of  land  or  what  lands 
are  excepted  from  the  grant  of  lands  in  place  by  sales,  appro- 
priations, or  the  rights  of  pre-emptors.  When  the  grant  is 
extensive,  and  especially  when,  at  the  time  of  the  definite 
location  of  the  line,  the  region  through  which  it  extends  is  a 
well-settled  agricultural  country,  crossed  by  conflicting  land 
grants,  many  years  may  be  required  to  ascertain  what  and 
how  many  lauds  are  thus  excepted  from  the  primary  grant. 
"When  this  has  been  discovered,  time  will  be  required  to  make 
the  selections.  The  historj'  of  the  grants  under  consideration 
furnishes  a  striking  illustration  of  these  facts.  During  all 
this  time  the  grant  of  the  indemnity  lands  is  in  the  nature  of 
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a  float.  The  right  to  select  these  lieu  lands  cannot  be  exer^ 
cised  until  the  deficiency  of  the  lauds  granted  appears.  The 
selection  may  then  be  made  from  any  of  the  lands  of  the 
United  States  within  the  indemnity  limits  of  the  grant,  and, 
when  such  a  selection  is  made  and  approved,  the  grant  for 
the  first  time  attaclies  to  any  specific  lands  within  those 
limits.  Kansas  Pac.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  112 
U.  S.  414,  26  Am.  &  Eng.  R.  Cas.  506  ;  Barney  ^^  Railroad 
Co.,  117  U.  S.  228,  23  Am.  &  Eng.  R.  Cas.  522 ;  Sioux  City  & 
St.  P.  R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.,  117  U.  S.  406";  24 
Am.  &  Eng.  R.  Cas  100 ;  Wisconsin  Cent.  R.  Co.  v.  Price  Co., 
133  U.  S.  496,  41  Am.  &  Eng.  R.  Cas.  669 ;  U.  S.  v.  Missouri, 
K.  &  T.  R.  Co.,  141  U.  S.  358,  51  Am.  ife  Eng.  R.  Cas.  305. 

The  grant  of  lands  for  the  Sioux  City  Company  then  at- 
tached to  specific  lands  within  its  place  limits  when  the  line 
of  its  railroad  was  definitely  located  opposite  to 
iion*."^'*^**"  ^^^^9  but  the  grant  of  indemnity  lands  first  at- 
tached to  specific  lands  when  they  were  selected 
and  their  selection  was  approved  by  the  secretary  of  the 
interior.  Accordingly  the  lands  subject  to  the  grant  within 
the  place  limits  were  those  that  were  public  lands  when  the 
line  of  the  road  was  definitely  fixed, — the  lands  that  were  not 
then  sold,  otherwise  appropriated,  or  subject  to  pre-emption 
rights  ;  and  the  lands  subject  to  the  grant  within  the  indem- 
uity  limits  were  those  that  were  public  lands  when  they  were 
selected  and  their  selection  was  approved, — the  lands  that  at 
that  time  were  not  sold,  otherwise  appropriated,  or  subject  to 
pre-emption  rights.  Ryan  v.  Railroad  Co.,  99  U.  S.  382  ;  Rail- 
road Co.  V,  Herring,  110  U.  S.  27,  14  Am.  &  Eng.R.  Cas.  537; 
St.  Paul  &  8.  0.  R.  Co.  V,  Winona  &  St.  P.  R.  Co.,  112  U.  S. 
720 ;  Sioux  City  &  St  P.  R.  Co.  v,  Chicago,  M.  &  St  P.  Ry.  Co, 
117  U.  S.  406,  24  Am.  &  Eng.  R.  Cas.  100  ;  Wisconsin  Cent  R. 
Co.  V.  Price  Co.,  133  U.  S.  496,  41  Am.  &  Eng.  R.  Cas.  669. 
lu  Kansas  Pac.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  112 
U.  S.  414,  26  Am.  &  Eng.  R  Cas.  506,  lands  which  were 
within  the  indemnity  limits  of  a  grant  to  the  state  of  Kansas 
for  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company, 
under  the  act  of  March  3,  1863  (12  Stat  772),  were  subse- 
quently, and  before  they  were  selected  by  the  Atchison  Com- 
pany, granted  as  lands  in  place  to  the  predecessor  of  the 
Kansas  Pacific  Railroad  Company  by  the  act  of  July  2,  1864 
(13  Stat  356).  The  supreme  court  held  that  these  lands  were 
thereby  withdrawn  from  the  public  lands  subject  to  selection 
by  the  Atchison  Company ;  that,  as  they  were  not  lands  of 
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the  United  States  at  the  time  it  attempted  to  make  its  selec 
tion,  it  was  immaterial  that  they  had  been  such  when  the  act 
was  passed  which  made  the  grant. 

On  the  other  hand,  in  Ejan  v.  Eailroad  Co.,  99  U.  S.  382, 
388,  a  tract  of  land  in  the  indemnity  limits  of  the  grant  to  the 
California  &  Oregon  Railroad  Company  under  the  act  of 
July  25, 1866  (14  Stat.  239),  was,  at  the  date  of  the  act  and  at 
the  tiuie  of  the  definite  location  of  the  line  of  the  railroad, 
subject  to  a  claim  for  a  Mexican  grant  subjudice.  If  this  tract 
had  been  within  the  place  limits  of  the  grant  to  the  railroad 
company,  it  would  certainly  have  been  excepted  from  it.  On 
March  3,  1873,  the  claim  for  the  Mexican  grant  was  finally  re- 
jected. On  March  30,  1874,  the  successor  in  interest  of  the 
California  &  Oregon  Railroad  Company  selected  this  tract  as 
a  part  of  its  indemnity  lands  and  obtained  a  patent  for  it. 
The  supreme  court  held  that  the  tract  became  a  part  of  the 

Sublic  lands  of  the  United  States  when  the  claim  under  the 
[exican  grant  was  finally  rejected  ;  that  it  was  therefore  pub- 
lic land  when  the  selection  was  made ;  that  it  was  immaterial 
that  it  had  been  subject  to  the  Mexican  grant  when  the  act 
was  passed  ;  and  that  it  was  lawfully  selected  and  rightfully 
patented.  The  same  effect  must  be  given  to  the  selection  and 
certification  of  these  indemnity  lands  to  the  Sioux  City  Com- 
pany. It  was  immaterial  that  there  were  homestead  entries 
and  pre-emption  filings  upon  them  when  the  act  of  1857  was 
passed,  or  when  the  line  of  the  railroad  was  definitely  fixed. 
When  these  homestead  entries  and  pre-emption  filings  had 
been  duly  canceled,  the  lands  became  a  part  of  the  public 
domain  of  the  United  States,  subject  to  selection  by  and  cer- 
tification to  that  company  under  its  grants,  and  the  lands 
were  rightly  certified  to  the  state  for  the  benefit  of  that  com- 
pany. 

Finally,  it  is  insisted  that  inasmuch  as  in  a  case  between 
the  Winona  Company  and  the  Sioux  Citv  Company  (St.  Paul 
&  S.  C.  R.  Co.  v.  W^inona  &  St.  P.  R.  Co.,  112  U.'^S.  720),  in 
which  the  questions  we  have  been  considering 
were  not  presented,  a  decree  was  made  and  exe-  Resjadicat*. 
cuted  which  transferred  these  lands  to  the  "Winona 
Company,  when  the  Sioux  City  Company  should  have  been 
permitted  to  retain  them,  the  ^Vinona  Company  cannot  in  this 
action  avail  itself  of  the  fact  that  they  were  properly  certified 
to  the  Sioux  City  Company.  The  conclusive  answer  to  this 
contention  is  that  this  suit  is  based  on  the  act  of  1887.  That 
act  authorizes  suits  to  cancel  patents,  certificates,  er  other 
1  (N.  8.)  A.  &  E.  R.  Cas.— 81 
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eyidehces  of  title  to  lands  "erroneously  certified  or  pat- 
ented/' and  "  to  restore  the  title  thereof  to  the  United  States." 
24  Stat.  556.  These  lands  were  not  erroneously  certified  or 
patented.  The  United  States  is  not  entitled  to  a  restoration 
of  the  title,  and  it  cannot  maintain  a  suit  in  equity  to  review 
the  decision  of  a  question  of  title  between  private  parties 
which  is  res  adjudicata  between  them,  and  in  which  it  has  no 
interest. 

The  decree  below  must  be  affirmed^  without  costs  to  either 
party  in  this  court ;  and  it  is  so  ordered. 


United  States 

V. 

Winona  &  St.  Peter  R  Co. 

No.  666. 
{United  States  Circuit  Court  of  Appeals,  ^th  Circuity  May  6,  1895.) 

Land  Grants  to  Railroads  [(1)  p.  592] — Excepted  Tracts — Bona-fide 
Purchaser— Notice. — Where  land  is  in  the  actual  possession  of  one  claim- 
ing under  a  pre-emption  filing  at  the  time  when  a  railroad  company,  to 
which  a  land  grant  had  been  made,  located  its  lines  so  as  to  include  such 
pre-empted  lands  within  its  place  limits,  such  possession  by  a  pre-empt  ioner 
is,  (iuring  such  occupancy,  notice  to  all  those  who  purchase  land  under 
such  railroad  grant  that  the  land  thus  occupied  was  excepted  from  the 
grant,  and  such  purchasers  cannot  therefore  claim,  in  an  action  brought 
by  the  United  Stiites  to  annul  the  grant,  that  they  were  boiia-fide  pur- 
<;iia.ser3.     {Page  483.) 

Same— Erroneous  Certification  of  Lands  to  State — Estoppel  against  the 
United  States. — The  United  States  is  not  estopped  to  bring  an  action  to 
cancel  an  erroneous  certification  of  lands  by  the  land  department  to  a  state 
in  aid  of  a  railroad  under  a  railroad  land  grant,  from  the  fact  that  it  de- 
layed bringing  such  suit  for  so  long  a  time  that  the  railroad  company,  and 
those  holding  under  it,  were  prevented  from  acquiring  indemnity  lands  in 
the  place  of  those  which  had  been  erroneously  certified.     (Page  484.) 

Same— Suit  to  Cancel  Erroneous  Certification  of  Lands  to  State. — In 
an  action  brought  by  the  United  States  under  an  act  of  congress  which  ex- 
pressly directed  the  same  to  secure  the  cancellation  of  lands  to  a  state  iu 
aid  of  a  railway,  it  was  shown  that  a  pre-emptioner  whose  claim  had  been 
cancelled  by  the  land  department  had,  previous  to  the  instituting  of  the 
suit,  petitioned  the  land  department  for  the  reinstatement  of  his  rights  ; 
held,  not  suflficient  to  raise  a  presumption  that  the  suit  in  question  was  in- 
stituted for  tiie  benefit  for  such  pre-emption  alone  ;  but  that,  on  the  con- 
trary, the  government  must  be  considered  to  be  so  directly  interested  in 
the  action  that  it  will  not  be  prejudiced  or  estopped  because  of  any  laches 
of  its  officers.     {Page  485.) 
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Appeal  from  the  circuit  court  of  the  United  States.  District 
of  Minnesota. 

Bobert  G.  Evans ^  for  the  United  States. 
Thomas    Wilson  {Lloyd    W.  BoiverSy  on  the  brief),  for  ap- 
pellees. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Sanborn,  C.J. — This  is  an  appeal  from  a  decree  dismissing 
A  bill  brought  by  the  United  States  under  the  act  of  March 
3,  1887  (24  Stat.  556),  to  restore  to  the  United 
States  the  title  to  160  acres  of  land,  which  at  the  ^•""♦**^- 
commencement  of  this  suit  was  held  by  the  appellee  the 
Winona  &  St.  Peter  Land  Company. 

That  corporation  had  acquired  its  title  through  a  certifica- 
tion of  the  land  to  the  state  to  aid  in  the  construction  of  the 
railroad  of  the  Winona  &  St.  Peter  Bailroad  Company,  the 
purchase  of  the  land  from  that  company  by  Barney  and  his 
associates,  the  purchase  of  the  land  from  Barney  and  his 
associates  by  the  land  company,  and  through  conveyances  of 
the  land  by  the  state  to  the  railroad  company  and  by  the  rail- 
road  company  to  the  land  company,  in  the  same  way  in  which 
it  acquired  the  land  it  held  under  the  certificates  for  the 
benefit  of  the  Winona  Bailroad  Company  in  No.  564  (U.  S.  v. 
Winona  &  St.  P.  B.  Co.  [antCy  p.  454]). 

The  method  by  which  that  title  was  acquired  by  the  land 
company  and  the  rules  and  principles  which  measure  the  rights 
of  the  parties  to  it  are  stated  with  some  care  in  the  opinion  in 
that  case,  and  will  not  be  here  repeated.  The  two  cases  were 
argued  and  submitted  together,  and,  with  the  exceptions  to 
which  we  shall  refer,  the  material  facts  in  the  two  cases  are 
the  same. 

The  record  in  this  c*m-(^  discloses  one  decisive  fact  which  did 
not  appear  in  that  vtaso.  We  held  in  that  case  that  the 
United  States  could  uot  maintain  its  suit  to  restore  the  title 
to  the  land  held  by  this  land  company  under  the  certificates 
to  the  state  for  the  Winona  Bailroad  Company,  because  both 
Barney  and  his  associates  and  the  land  company  were  bona- 
fide  purchasers  of  the  title  to  that  land  without  notice  of  any 
defects  therein.  In  this  case  they  had  full  notice  of  the  de- 
fects in  the  title  to  the  160  acres  in  question  here  before  they 
bought  or  paid  for  the  land. 

The  grant  was  made  March  3,  1857  (11  Stat  195).  On  June 
30,  1857,  one  Marshall  took  possession  of  the  land,  and  com- 
menced to  occupy  and  cultivate  it  for  the  purpose  of  acquir  • 
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ing  the  title  to  it  under  the  pre-emption  laws.  On  July  3^ 
1857,  he  made  a  pre-emption  filing  upon  it  in  the  proper  land 
office,  which  has  never  been  cancelled.  He  held  the  posses- 
sion of  this  laud  uutil  1878,  when  a  judgment  was  rendered 
against  him  in  an  action  of  ejectment,  which  was  brought  by 
the  laud  company  in  1877  in  the  district  court  of  Dodge 
county,  Minn.  In  the  meantime  he  had  built  a  house  and 
stables  upon  the  land,  and  had  cultivated  and  dwelt  upon  it 
at  least  a  portion  of  the  time. 

After  the  judgment  of  the  district  court  had  been  rendered^ 
in  1878,  he  surrendered  the  possession  of  the  land  to  this  land 
company,  in  obedience  to  that  judgment.  On  November  15, 
1887,  he  filed  in  the  oflBce  of  the  commissioner  of  the  general 
laud  office  an  application  for  a  reinstatement  of  his  pre-emp- 
tion rights,  which  has  not  been  passed  upon  by  the  land  de- 
partment because  that  tribunal  holds  that  it  has  no  jurisdic- 
tion to  consider  it.  This  land  is  within  the  place  limits  of  the 
grant  for  the  Winona  Company  under  the  act  of  March  3, 
1857  (11  Stat.  195). 

After  the  pre-emption  filing  was  made,  and  while  Marshall 
was  in  possession  of  this  land,  claiming  it  as  a  pre-emptor, 
the  line  of  the  definite  location  of  the  Winona  Company  was 
fixed,  this  land  was  certified  to  the  state  to  aid  in  the  con- 
struction of  that  railroad,  Barney  and  his  associates  bought 
it  of  the  railroad  company,  the  land  company  bought  it  of 
Barney  and  his  associates,  and  the  legal  title  was  finally,  on 
April  21,  1876,  vested  in  the  land  company  by  means  of  con- 
veyances from  the  state  to  the  railroad  company  and  from  the 
railroad  company  to  the  land  company. 

The  possession  of  this  land  by  Marshall,  claiming  under  his 
pre  emption  filing,  was  notice  to  Barney  and  his  associates 

Kxcepted  *^^  ^^  *^®  ^^^^^  compauv  of  his  claims  to  the  laud 

tr««ta-p<M-  as  a  pre-emptor,  and  of  the  fatal  defect  in  their 
MSHion  by  pre-  title  to  which  these  claims  so  clearly  pointed.  Lea 
•mptioner.  ^  Copper  Co.,  21  How.  493,  498 ;  Noyes  v.  Hall,  97 
tr.  S.  34,  37,  38  ;  Siebert  v.  Rosser,  24  Minn.  155,  161 ;  16  Am. 
&  Eng.  Euc.  Law,  tit.  "  Notice,"  subtit.  "  Possession,"  p.  800, 
and  authorities  there  cited. 

The  purchase  of  the  land  company,  therefore,  lacks  the  es- 
sential element  of  absence  of  notice  of  defects  in  its  title,  and 
it  cannot  in  this  case  sustain  the  defense  that  it  is  a  hcma  fide 
purchaser. 

Nor  can  the  United  States  be  deprived  of  the  relief  sought 
in  this  suit  by  the  statute  of  limitations,  or  by  its  laches,  or 
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on  the  ground  of  an  estoppel  in  pais.      No  equitable  estoppel 
against  the  government  arises  nere  from  the  fact  Egtoppei 
that,  if  the  United  States  had  promptly  set  aside  ag Aiu»t  go?- 
the  certification  of  this  land  to  the  state  in  1862,  •rnment  to 
immediately  after  it  was  made,  the  railroad  com-  «•■«•*»"■*• 
pany  and  its  grantees  might  have  acquired  indemnity  lands  in 
place  of  this  tract,  while  no  such  lands  can  now  be  found  or 
obtained.     Mr.  Justice  Field,  in  delivering  the  opinion  of  the 
supreme  court  in  Henshaw  v.  Bissell,  18  Wall.  255,  271,  de- 
clared that  *'  there  must  be  some  intended  deception  in  the 
conduct  or  declarations  of  the  party  to  be  estopped  or  such 
l^ross  negligence  on  his  part  as  to  amount  to  constructive 
fraud,**  to  warrant  the  application  of  the  doctrine  of  equitable 
estoppel. 

There  was  no  intended  deception  in  the  conciuct  or  certifi- 
cation of  the  government  or  of  any  of  its  officers  in  this  case. 
They  acted  in  the  utmost  good  faith,  and  their  delay  was  the 
result  of  their  honest  belief  that  the  land  had  been  properly 
certified.  The  negligence  of  the  officers  of  the  government, 
however  gross,  could  not  raise  an  estoppel  against  it.  Negli- 
gence is  but  another  name  for  laches.  !rublic  policy  demands 
that  public  interests  shall  not  be  prejudiced  or  jeopardized 
by  the  carelessness  of  governmental  officials.  It  has  been  long 
and  conclusively  settled  that  the  United  States  is  not  bound 
by  any  statute  of  limitations,  nor  barred  by  any  laches  or 
negligence  of  its  officers,  in  a  suit  to  enforce  the  rights  or  to 

Erotect  the  interests  vested  in  it  as  a  sovereign  government, 
lindsey  i;.  Miller,  6  Pet.  666;  U.  S.  v.  Knight,  14  Pet.  301, 
315  ;  Gibson  v.  Chouteau,  13  Wall.  92  ;  U.  S.  v.  Thompson,  98 
U.  S.  486 ;  Fink  v.  O'Neil,  106  U.  S.  272  ;  U.  S.  v.  Nashville, 
^tc,  K.  Co.,  118  U.  S.  120 ;  26  Am.  &  Eng.  Cas.  110 ;  U.  S.  v. 
Beebe,  127  U.  S.  338. 

It  may  he  conceded  that  if  Marshall,  the  pre-emptor,  had 
brought  a  suit  in  1891,  when  this  suit  was  com-  Action  by go?- 
meuced,  to  obtain  a  decree  to  the  effect  that  the  title  ernment  to 
of  the  land  company  was  held  by  it  in  trust  for  him,  •""■'  ^'''^■*- 
the  statute  of  limitations  of  Minnesota  and  his  own  tioVof  uiTdJ 
laches  would  have  defeated  him.     Railroad  Co.  v.   — Kightor 
Sa^e,  4  U.  8.  App.  160,  1  C.  C.  A.  256,  and  49  Fed.  pre-emptioier. 
315.     Nor  is  it  denied  that  "  when  the  government  is  a  mere 
formal  complainant  in  a  suit,  not  for  the  purpose  of  asserting 
any  public  right  or  protecting  any  public  interest,  title,  or 
property,  but  merely  to  form  a  conduit  through  which  one 
private  person  can  conduct  litigation  against  another  private 
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person,  a  court  of  equity  will  not  be  restrained  from  adminis* 
teriug  the  equities  existing  between  the  real  parties  by  any 
exemption  of  the  government  designed  for  the  protection  of 
the  rights  of  the  United  States  alone."  U.  S.  v.  Beebe,  127 
U.  S.  338 ;  Curtner  v.  U.  S.,  149  U.  S.  662,  674.  But  the 
United  States  sustains  no  such  relation  to  this  suit. 

The  act  of  congress  of  March  3,  1887  (24  Stat.  556),  made  it 
the  duty  of  the  secretary  of  the  interior  to  adjust  the  land 
grant  of  the  Winona  Company,  and  to  demand  the  reconvey- 
ance to  the  United  States  by  that  company  of  any  lands  er- 
roneously  certified  to  the  state  for  the  benefit  of  the  company. 
This  tract  of  land  was  erroneously  certified  for  the  benefit  of 
the  Winona  Compauv,  and  the  secretary  demanded  its  recon- 
veyance. The  act  of  congress  required  the  attorney-general, 
in  case  the  railroad  company  should  fail  to  reconvey  the  land 
within  90  days  after  the  demand  of  the  secretary,  to  bring  this 
suit  or  a  like  proceeding  to  cancel  the  certification  to  the 
state,  and  to  restore  tlie  title  of  the  land  to  the  United  States. 
The  railroad  company  failed  to  reconvey  for  90  days  after  de- 
mand, and  the  attorney -general  exhibited  this  bill  as  the  act 
of  congress  directed  hi  m  to  do. 

The  only  evidence  tending  to  show  that  this  suit  was  insti- 
gated by  Marshall,  or  that  it  is  prosecuted  for  his  benefit,  is 
the  fact  that  he  tiled  a  petition  with  tlie  commissioner  of  the 
general  laud  office  in  November,  1887,  for  a  reinstatement  of 
his  pre-emption  rights.  It  cannot  be  presumed  that  this- 
petition  was  the  only  or  the  proximate  cause  of  the  institution 
of  a  suit  which  congress  had  directed  to  be  brought  in  any 
event.     It  was  the  dutv  of  the  secretarv  of  the  interior  and 

ft  » 

the  attorney-general  to  investigate  this  case,  and  to  prosecute 
this  suit,  regardless  of  the  application  of  Marshall.  That  the 
faithful  discharge  of  the  duties  of  government  may  result  in 
the  protection  or  restoration  of  the  rights  of  individuals  does 
not  deprive  those  duties  of  their  public  character  or  privi- 
leges. 

Moreover,  the  United  States  is  not  without  interest  in  this 
suit.  If  Marshall's  claims  as  a  pre-emptor  are  ultimately  sus- 
tained, the  government  will  receive  from  him  at  least  the 
minimum  price  of  the  land  (section  2259,  Rev.  St.);  and,  if 
thev  are  not  sustained,  thev  will  have  the  land  itself. 

Our  conclusion  is  that  the  United  States  has  a  pecuniary 
interest  in  the  result  of  this  suit ;  that  it  is  brought  and  is 
prosecuted  by  the  direction  of  congress  to  protect  the  public 
interests,    and    to   discharge    the    duties   imposed   upon   the 
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United  States  as  a  sovereign  government;  and  that  the 
government  is  entitled  to  the  benefit  of  its  exemption  from  the 
statute  of  limitations  and  from  laches  in  this  case. 

The  decree  below  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  for  the  relief  prayed 
in  the  bill,  and  it  is  so  ordered. 


Wisconsin  Central  R  Co. 

FoRSYTHE  (William  O.). 
{Bupreine  Court  of  the  United  States^  June  3,  1895.) 

Land  Qrants  to  Railroads  [(1)  p.  592] — How  Construed. — Every  act  of 
congress  making  a  grant  of  public  lands  to  railroads,  or  for  other  purposes, 
is  to  be  treated  both  as  a  law  and  a  grant,  and  the  intent  of  congress  when 
jiscertained  is  to  control  in  the  interpretation  of  the  law.     {Page  494.) 

Same— Reservations—Act  Congress,  June  3,  1856. — By  the  act  of  con- 
<;ress  June  3,  1806  (11  Stat.  20),  tuere  was  granctd  to  the  state  of  Wiscon- 
sin, in  aid  of  designated  railroads,  alternate  sections  of  land  for  six  miles 
on  each  side  of  the  proposed  road,  or  in  place  of  such  sections,  if  they  had 
been  previously  disposed  of,  land  to  be  selected  within  15  miles  of  such 
road.  Subsequently  the  commissioner  of  the  land  office  withdrew  from  sale 
all  land  within  such  15-mile  limit.  A  similar  grant,  for  similar  purposes, 
of  alternate  sections  for  10  miles  on  each  side  of  the  proposed  road  was 
given  by  act  of  con«;ress  May  5,  1864  (13  Stat.  66),  in  which  grant  were 
excepted  all  the  lauds  which  had  been  previously  "  reserved  to  the  United 
Stares  *  *  ♦  in  any  manner  or  for  any  purpose."  Held,  that  the  two  acts 
were  pari  materia,  and  should  be  mutually  construed,  and  that  thus  con- 
strued the  second  act  merely  enlarged  the  scope  of  the  first  act,  and  that 
the  land  reserved  by  the  order  of  the  commissioner  of  the  land  depart- 
ment passed  by  the  second  grant,  although  the  two  grants  overlapi»ed. 
(Page  495  et  s^q.) 

Land  Department— How  Far  Decisions  are  Conclusive  on  the  Courts.— 
A  decision  of  the  land  department  on  claims  to  land  adverse  to  the  govern- 
ment is  not  conclusive  on  the  courts  when  it  is  based  upon  construction  of 
the  law.  Such  decisions  are  conclusive  upon  the  courts  only  upon  ques- 
tions of  fact.     (Page  500.) 

Conflicting  Claims  to  Land  —Decision  of  Department  Adverse  to  Grantee 
— Subsequent  Rights  of  Third  Parties — Estoppel  of  Grantee. — Where  the 
secretary  of  the  interior  decides  adversely  to  the  claim  of  a  railroad  to  cer- 
tain lands,  and  thereafter  a  private  individual  institutes  proceedings  under 
the  laws  of  the  United  States  to  enter  the  land,  and  goes  into  possession  of 
the  same,  and  expends  tlie  sum  of  $200  in  improvements  on  the  land, 
which  is  actually  worth  $8000,  the  railroad  company  is  not  estopped  to 
claim  the  land  because  of  a  delay  of  two  months  and  a  half  after  the  de- 
cision of  the  land  department,  and  after  the  entry  of  the  third  person  into 
posspssion.     (Pa/jr^?*  499,  500.) 

Mr.  Justice  Harlan  dissenting. 
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In  error  to  the  circuit  court  of  the  Uuited  States.     West- 
ern district  of  Wisconsiu. 

This  is  an  action  of  ejectment  commenced  on  April  5,  1890, 
by  the  Wisconsin  Central  Bailroad  Company 
against  William  O.  Forsythe  in  the  circuit  court 
of  the  United  States  for  the  western  district  of  Wisconsin,  to 
recover  possession  of  the  S.  W.  ^  of  section  11,  township  47 
N.,  of  range  4  W.,  in  the  county  of  Ashland,  Wis.  At  the 
trial,  on  April  16,  1891,  the  court  instructed  the  jury  to  ren- 
der a  verdict  for  the  defendant.  Judgment  having  beeu 
entered  on  such  verdict,  the  railroad  company  brought  the 
case  here  on  this  writ  of  error. 

The  title  of  the  plaintiff  rests  on  these  facts :  On  June  3, 
1856,   the   United   States   made   a  grant   of  land 

ci?I^*!'jQM  8.  ^^  *^®  ^*^*^  °'  Wisconsin.  The  first  and  fourth 
1856.  "'*  *  sections  of  the  act  making  the  grant  are  as 
follows : 
"  Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  United  States  of  America  in  congress  assembled,  that 
there  be,  and  is  hereby,  granted  to  the  state  of  Wisconsin  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad  from 
Madison  or  Columbus,  by  the  way  of  Portage  City  to  the  St. 
Croix  river  or  lake  between  townships  twenty-five  and  thirty- 
one,  and  from  thence  to  the  west  end  of  Lake  Superior  ;  and 
to  Bayfield  ;  and  also  from  Fond  du  Lac  on  Lake  Winnebago, 
northerly  to  the  state  line,  every  alternate  section  of  land 
designated  by  odd  numbers  for  six  sections  in  width  on  each 
side  of  said  roads  respectively.  But  in  case  it  shall  appear 
that  the  United  States  have,  when  the  lines  or  routes  of  said 
roads  are  definitely  fixed,  sold  any  sections  or  parts  thereof 
granted  as  aforesaid,  or  that  the  right  of  pre-emption  has  at- 
tached to  the  same,  then  it  shall  be  lawful  for  any  agent  or 
agents,  to  be  appointed  by  the  governor  of  said  state,  to  select, 
subject  to  the  approval  of  the  secretary  of  the  interior,  from 
tlie  lauds  of  the  United  States  nearest  to  the  tier  of  sections 
iihove  specified,  so  much  laud  in  alternate  sections,  or  parts 
of  sections,  as  shall  be  equal  to  such  lands  as  the  United 
States  have  sold  or  otherwise  appropriated,  or  to  which  the 
ri<^ht  of  pre-emption  has  attached,  as  aforesaid,  which  lands 
(thus  selected  in  lieu  of  those  sold  and  to  which  pre-emption 
has  attached  as  afoVesaid,  together  with  the  sections  and 
parts  of  sections  designated  by  odd  numbers  as  aforesaid, 
and  appropriated  as  aforesaid),  shall  bo  held  by  the  state  of 
Wisconsin  for  the  use  and  purpose  aforesaid :  provided,  that 
t!r»  lands  to  be  so  located  shall  in  no  case  be  further  tluni 
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fifteen  miles  from  the  line  of  the  roads  in  each  case,  and 
selected  for  and  on  account  of  said  roads  :  provided  further, 
that  the  lauds  hereby  granted  shall  be  exclusively  applied  in 
the  construction  of  that  road  for  which  it  was  granted  and 
selected,  and  shall  be  disposed  of  only  as  the  work  pro- 
gresses, and  the  same  shall  be  applied  to  no  other  purpose 
whatsoever  :  and  provided  further,  that  any  and  all  lands  re- 
served to  the  United  States  by  any  act  of  congress  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement,  or 
in  any  manner  for  any  purpose  whatsoever,  be,  and  the  saiue 
are  hereby,  reserved  to  the  United  States  from  the  operation 
of  this  act,  except  so  far  as  it  may  be  found  necessary  to 
locate  the  route  of  said  railroads  through  such  reserved 
lands,  in  which  case  the  right  of  way  only  shall  be  granted, 
subject  to  the  approval  of  the  president  of  the  United 
States." 

"  Sec.  4.  And  be  it  further  enacted,  that  the  lands  hereby 
granted  to  said  state  shall  be  disposed  of  by  said  state  only 
in  manner  following,  that  is  to  say  :  That  a  quantity  of  land 
not  exceeding  one  hundred  and  twenty  sections,  and  included 
within  a  continuous  length  of  twenty  miles  of  roads,  respec- 
tively, may  be  sold ;  and  when  the  governor  of  said  state  shall 
certify  to  the  secretary  of  the  interior  that  any  twenty  con- 
tinuous miles  of  either  of  said  roads  are  completed,  then  an- 
other like  quantity  of  land  hereby  granted  may  be  sold ;  and 
so  from  time  to  time  until  said  roads  are  completed ;  and  if 
said  roads  are  not  completed  within  ten  years,  no  further  sales 
shall  be  made,  and  the  land  unsold  shall  revert  to  the  United 
States."     11  Stat.  20. 

We  are  concerned  in  this  case  with  only  the  first  of  the  two 
lines  of  road  named,  and  shall  therefore  treat  the  act  as  refer- 
ring to  it  alone.  On  June  12, 1856,  a  withdrawal  of 
the  lands  deemed  necessary  for  the  satisfaction  of  tiwdr'' 
this  grant  was  made  by  the  land  department.  The 
grant  was  accepted  by  the  state  of  Wisconsin  on  October  8, 
1856  (Laws  Wis.  1856,  c.  118),  and  on  October  11,  1856,  the 
state  conferred  the  benefit  of  it  u])on  the  La  Crosse  &  Mil- 
waukee Bailroad  Company  (Laws  Wis.  1856,  c.  122).  Under 
authority  of  an  act  of  date  March  5,  1857  (Laws  Wis.  1857,  c. 
230),  the  La  Crosse  &  Milwaukee  Railroad  Compauy  conveyed 
to  the  St.  Croix  &  Lake  Superior  Railroad  Company  so  much 
of  the  grant  as  was  north  of  the  St.  Croix  river  or  lake,  and 
was  to  aid  in  constructing  the  road  from  that  point  to  the 
west  end  of  Lake  Su])erior,  and  to  Bayfield.  On  March  2, 
1858,  the  St.  Croix  &  Lake  Superior  Railroad  Company  filed 


4S0  LAND   GRANTS  J-Tw^s) 

How  ConitroBd  Wisconsin  Cent.  R.  Co.  «.  Forsythe 

in  the  land  department  at  Washington  its  map  of  definite 
location  of  the  road  from  the  St.  Croix  river  or  lake  to  the 
west  end  of  Lake  Superior,  and  on  July  17,  1858,  a  like  map 
of  definite  location  of  the  branch  to  Bay  Held.  On  March  1, 
1859,  the  commissioner  of  the  general  land  office  forwarded 
to  the  local  land  oflicers  a  plat  showing  these  locations,  to- 
gether with  the  6  and  15  mile  limits  thereof,  and  directed 
them  to  continue  to  reserve  all  vacant  tracts  outside  of  the  & 
and  within  the  15  mile  limits  from  sale  or  location  for  any 
purpose  whatever.  In  the  letter  conveying  this  direction  it 
was  stated  that  the  agent  of  the  state  had  selected  all  the 
vacant  lands  between  the  6  and  15  mile  limits  in  lieu  of  the 
lands  within  the  6-mile  limits  already  sold  and  pre-empted. 

Nothing  was  done  towards  the  construction  of  the  road  and 
branch  from  the  St.  Croix  river  or  lake  northward  until  after 
Facts- Act  the  passage  by  congress  of  the  act  (  f  May  5,  1864 
co.ff.M»j5.  (13  Stat.  66).  The  first,  third,  lillh,  and  sixth 
1864.  sections  of  this  act  are  as  follows : 

*'  Be  it  enacted  by  the  senate  and  house  of  representativse 
of  the  United  States  of  America  in  congress  assembled,  that 
there  be.  and  is  hereby,  granted  to  the  state  of  Wisconsin,  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad  from  a 
point  on  the  St.  Croix  river  or  lake,  between  townships  twenty- 
five  and  thirty-one,  to  the  west  end  of  Lake  Superior,  and  tvoin 
some  point  on  the  line  of  said  railroad,  to  be  selected  by  said 
state,  to  Bayfield,  every  alternate  section  of  public  land  des- 
ignated by  odd  numbers,  for  ten  sections  in  width  on  each 
side  of  said  road,  deducting  any  and  all  lands  that  may  have 
been  granted  to  the  state  of  Wisconsin  for  the  same  purpose, 
by  the  act  of  congress  of  June  three,  eighteen  hundred  and 
fifty-six,  upon  the  same  terms  and  conditions  as  are  contained 
in  the  act  granting  lands  to  the  state  of  Wisconsin,  to  aid  in 
the  construction  of  railroads  in  said  state,  approved  June  three, 
eighteen  hundred  and  fifty-six.  But  in  case  it  shall  appoar 
that  the  United  States  have,  when  the  line  or  route  of  said 
road  is  definitely  fixed,  sold,  reserved,  or  otherwise  disposed 
of,  any  sections  or  parts  thereof,  granted  as  aforesaid,  or  that 
the  right  of  pre-emption  or  homestead  has  attached  to  the 
same,  then  it  shall  be  lawful  for  anj-  agent  or  agents,  to  be 
appointed  by  said  company,  to  select,  subject  to  the  approval 
of  the  secretary  of  the  interior,  from  the  public  lands  of  the 
United  States  nearest  to  the  tier  of  sections  above  specified, 
as  much  land  in  alternate  sections  or  parts  of  sections,  as 
shall  be  equal  to  such  lauds  as  the  United  States  have  sold 
or  otherwise  appropriated,  or  to  which  the  right  of  pre-enip- 
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tioD  or  homestead  has  attached  as  aforesaid,  which  lands  (thus 
selected  in  lieu  of  those  sold,  and  to  which  pre-emption  or 
homestead  right  has  attached  as  aforesaid,  together  with 
sections  and  parts  of  sections  designated  by  odd  numbers  as 
aforesaid,  and  appropriated  as  aforesaid)  shall  be  held  bj 
said  state  for  the  use  and  purpose  aforesaid  :  provided,  that 
the  lands  to  be  so  located  shall  in  no  case  be  further  than 
twenty  miles  from  the  line  of  the  said  roads,  nor  shall  such 
selection  or  location  be  made  in  lieu  of  lands  received  under 
the  said  grant  of  June  3, 1856,  but  such  selection  and  location 
may  be  made  for  the  benefit  of  said  state,  and  for  the  purpose 
aforesaid,  to  supply  any  deficiency  under  the  said  grant  of 
June  third,  eighteen  hundred  and  fifty-six,  should  any  such 
deficiency  exist.*' 

**  Sec.  3.  And  be  it  further  enacted,  that  there  be,  and  is 
hereby,  granted  to  the  state  of  Wisconsin,  for  the  purpose  of 
aiding  in  the  construction  of  a  railroad  from  Portage  City, 
Berlin,  Doty's  Island,  or  Fond  du  Lac,  as  said  state  may 
determine,  in  a  northwestern  direction,  to  Bayfield,  and  thence 
to  Superior  on  Lake  Superior,  every  alternate  section  of  pub- 
lic land,  designated  by  odd  numbers,  for  ten  sections  in  width 
on  each  side  of  said  road,  upon  the  same  terms  and  conditions 
as  are  contained  in  the  act  granting  lands  to  said  state  to  aid 
in  the  construction  of  railroads  in  said  state,  approved  June 
three,  eighteen  hundred  and  fifty-six.  But  in  case  it  shall 
appear  that  the  United  States  have,  when  the  line  or  route  of 
said  road  is  definitely  fixed,  sold,  reserved  or  otherwise  dis- 
posed of  any  sections  or  parts  thereof,  granted  as  aforesaid, 
or  that  the  right  of  pre-emption  or  homestead  has  attached 
to  the  same,  that  it  snail  be  lawful  for  any  agent  or  agents  of 
said  state  appointed* by  the  governor  thereof,  to  select,  sub- 

i'ect  to  the  approval  of  the  secretary  of  the  interior,  from  the 
ands  of  the  United  States  nearest  to  the  tier  of  sections  above 
specified,  as  much  public  land  in  alternate  sections  or  parts 
of  sections  as  shall  be  equal  to  such  lands  as  the  United  States 
have  sold  or  otherwise  appropriated,  or  to  which  the  right  of 
pre-emption  or  homestead  has  attached  as  aforesaid,  which 
lands  (thus  selected  in  lieu  of  those  sold  and  to  which  the 
right  of  pre-emption  or  homestead  has  attached  as  aforesaid, 
together  with  sections  and  parts  of  sections  designated  by  odd 
numbers  as  aforesaid,  and  appropriated  as  aforesaid)  shall  be 
held  by  said  state,  or  by  the  company  to  which  she  may  trans- 
fer the  same,  for  the  use  and  purpose  aforesaid :  provided, 
tli;it  the  lands  to  be  so  located  shall  in  uo  case  be  further  than 
twenty  miles  ffoia  the  line  of  said  road." 
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^'  Sec.  5.  And  be  it  further  enacted,  that  the  time  fixed  and 
limited  for  the  completion  of  said  roads  iu  the  act  aforesaid 
of  Juue  three,  eighteen  hundred  and  fifty-six,  be,  and  the  same 
is  hereby,  extended  to  a  period  of  five  years  from  and  after 
the  passage  of  this  act. 

'*  Sec.  6.  And  be  it  further  enacted,  that  any.  and  all  lauds 
reserved  to  the  United  States  by  any  act  of  congress  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement,  or 
in  any  manner  for  any  purpose  whatsoever,  and  all  mineral 
lands  be,  and  the  same  are  hereby,  reserved  and  excluded 
from  the  operation  of  this  act,  except  so  far  as  it  may  be 
found  necessary  to  locate  the  route  of  such  railroads  through 
iiuch  reserved  lands,  iu  which  case  the  right  of  way  only  shall 
be  granted,  subject  to  the  approval  of  the  president  of  the 
United  States." 

On  March  20,  1865,  Wisconsin  conferred  upon  the  St.  Croix 
.&  Lake  Superior  Railroad  Company  the  full  benefit  of  the 
grant  made  by  the  first  section  of  this  act.  Laws 
fr.lT'"  Wis.  1865,  c.  175.  On  April  22, 1865,  the  St.  Croix 
&  Lake  Superior  Bailroad  Company  accepted  this 
grant,  and  at  the  same  time  adopted  the  definite  location 
theretofore  made,  as  shown  by  the  maps  on  file  in  the  land 
ofiice  at  Washington.  In  1869  the  legislature  of  Wisconsin 
passed  an  act  (Laws  1869,  c.  90)  repealing  said  chapter  175  of 
the  Laws  of  1865,  and  in  1874  (Laws  1874,  c.  126)  conferred 
the  benefit  of  grant  on  the  North  Wisconsin  Bailroad  Com- 
pany, which  company  afterwards,  by  consolidation,  became 
merged  in  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Bail- 
road Company  (hereafter  called  the  "Omaha  Company"). 
This  company  constructed,  and  now  owns  and  operates,  the 
road  from  St.  Croix  river  or  lake  to  Superior,  on  Lake 
Superior,  and  also  the  branch  to  Bayfield. 

The  gi'ant  made  by  section  3  of  the  act  of  congress  (1864) 
was  transferred  by  the  state  to  the  Portage,  Winnebago  & 
Lake  Superior  Bailroad  Company,  whose  name  was  afterwards 
changed  to  that  of  the  Wisconsin  Central  Bailroad  Company, 
the  plaintiff  herein.  Laws  Wis.  1866,  cc.  314,  362;  Laws 
1869,  c.  257 ;  Laws  1871,  c.  27.  The  map  of  definite  location 
of  the  road  thus  aided  was  filed  on  November  10, 1869.  PrioV 
to  December  31,  1876,  the  plaintiff  had  constructed,  and  now 
owns  and  operates,  the  road  as  far  north  as  Ashland,  on  Lake 
Superior.  The  Bayfield  branch  of  the  Omaha  road  also 
touches  Ashland,  and  the  land  in  controversy  is  within  10 
miles  of  the  plaintiff's  road,  and  between  10  and  15  miles  of 
the  Omaha  road. 
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On  February  12,  1884,  the  Omaba  Company  and  the  plain- 
tiff, in  consequence  of  the  overlapping  of  their  grants  at  and 
near  the  city  of  Ashland,  entered  into  an  agreement,  which 
provided,  among  other  things:  "The  Omaha  Company  con- 
sents that  the  Central  Company  [plaintiff]  shall  take  patents 
for  all  lands  in  the  overlap  lying  east  of  the  easterly  ten-mile 
limit  of  the  Bayfield  Branch  of  the  Omaha  Companj-,  and 
north  and  east  of  the  westerly  ten-mile  limit  of  the  Central 
Company,  and  agrees  to  assist  the  Central  Company  to  get 
such  patents  from  the  state  of  Wisconsin." 

On  February  25,  1884,  the  state  of  Wisconsin  issued  to  the 
plaintiff  a  patent  for  a  large  quantity  of  land,  including  there- 
in the  tract  in  controversy ;  and  on  February  19,  1887,  the 
Omaha  Company  executed  a  further  instrument  of  release  to 
the  plaintiff,  by  which  it  surrendered  and  waived  all  right,  of 
whatsoever  nature,  to  any  lands  east  of  a  line  therein  described, 
which  was  so  drawn  as  to  include  the  lands  in  dispute.  On 
July  2,  1887,  the  plaintiff  filed  in  the  land  office  at  Washing- 
ton lists  of  land,  including  the  laud  in  dispute,  claiming  them 
as  part  of  its  grant  The  commissioner  of  the  general  land 
office  rejected  these  lists,  holding  that  the  plaintiff  had  no 
title  to  the  lands  ;  and  on  appeal  the  secretary  of  the  interior, 
on  January  24,  1890,  affirmed  this  decision.  After  this  the 
defendant  took  proceedings  to  enter  the  land  under  the  laws 
of  the  United  States,  went  into  possession,  built  a  residence^ 
and  made  certain  improvements,  at  an  expense  of  more  than 
$200. 

Edioin  H.  Abbot,  Louis  D.  Brandies,  and  W.  F.  Vilas,  for 
plaintiff  in  error. 

Geo.  G.  Greene,  A.  T.  Britton,  and  A,  B.  Brovme,  for  defend- 
ant in  error. 

Mr.  Ju'^tice  Breweb,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

The  land  in  controversy  is  within  the  place  limits  of  the 
plaintiff's  road.  Confessedly,  therefore,  the  title  passed  to 
the  plaintiff,  providing  the  land  was  subject  to  the  opera- 
tion of  the  grant  made  by  the  third  section  of  the  act  of  1864. 
The  contention  is  that  it  was  not  subject  thereto,  by  reason 
of  the  fact  that  it  was  withdrawn  by  the  land  department  in 
1856  and  1859,  in  order  to  satisfy  the  grant  made  by  the  act 
of  1856.  It  was  within  the  indemnity,  and  not  within  the 
place,  limits  of  the  grant  in  aid  of  the  Bayfield  road. 

It  is  curious  to  note  that,  in  the  communication  made  in 
1859  by  the  land  department  to  the  local  land  officers,  it  ia 
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stated  that  all  the  unsold  lauds  within  the  iudemuitj  limits 
along  the  line  of  that  road  had  been  selected  by  the  agent  of 
the  state  in  lieu  of  the  lands  sold  and  pre-empted  within  the 
place  limits.  If  this  selection  was  in  fact  made,  and  was 
needed  to  satisfy  the  deficiency  in  the  amount  of  lands  within 
the  place  limits,  and  was  approved  by  the  land  department, 
it  would  avoid  the  necessity  for  further  inquiry  ;  for  whatever 
of  right  there  was  in  the  St.  Croix  &  Lake  Superior  Kailroad 
Company  passed  to  the  Omaha  Company,  and  was  by  it, 
under  the  agreements  of  February  12,  1884,  and  February  19, 
1887,  transferred  to  the  plaintiff,  and  this  was  long  anterior 
to  auy  claim  on  the  part  of  the  defendant. 

But  assuming,  in  the  absence  of  any  direct  evidence  there- 
of, that  no  such  selection  was  made,  we  pass  to  an  inquiry 
as  to  the  respective  rights  of  the  parties.  The  title  of  the 
plaintiff,  as  we  have  seen,  can  onl}'^  be  defeated  by  reason  of 
the  land  not  being  within  the  scope  of  the  grant  made  by  the 
third  section  of  the  act  of  1864 ;  and  it  is  only  excluded 
therefrom  by  the  grant  of  1856,  and  the  reservation  made  in 
pursuance  thereof.  The  reliance  of  defendant  is  on  the  long- 
established  rule,  often  affirmed  by  this  court,  and  recognized 
in  section  6  of  the  act  of  1864,  to  the  effect  that  a  grant  by 
congress  does  not  operate  upon  lands  theretofore  reserved 
for  any  purpose  whatsoever.  There  can  be  no  doubt  as  to 
this  rule,  or  as  to  the  fact  that  lands  withdrawn  from  sale  by 
the  land  department  are  considered  as  reserved,  within  its 
terms. 

But  it  is  a  rule  of  equal,  if  not  higher,  significance  that 

every   act  of  congress   making  a  grant   is   to   be 

Coii«rM«i«iiai    treated  both  as  a  law  and  a  grant,  and  the  intent 

construed!''      of  cougress,  wlien  ascertained,  is  to  control  in  the 

interpretation  of  the  law. 

"  The  solution  of  these  questions  depends,  of  course,  upon 
the  construction  given  to  the  acts  making  the  grants ;  and 
they  are  to  receive  such  a  construction  as  will  carry  out  the 
intent  of  congress,  however  difficult  it  might  be  to  give  full 
effect  to  the  language  used  if  the  grants  were  by  instruments 
of  private  conveyance.  To  ascertain  that  intent,  we  must 
look  to  the  condition  of  the  country  when  the  acts  were 
passed,  as  well  as  to  the  purpose  declared  on  their  face,  and 
read  all  parts  of  them  together."  Railroad  Co.  v.  Barnev, 
113  U.  S.  618,  26  Am.  &  Eng.  R.  Cas.  513.  See,  also,  Mis- 
souri, K  &  T.  R.  Co.  V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491, 
497 ;  U.  S.  r.  Southern  Pac.  R.  Co.,  146  U.  S.  570,  57  Am.  & 
3ng.  R.  Cas  316  ;  U.  S.  v.  Denver  &  R.  G.  R.  Co.,  150  U.  S.  1. 
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In  order  to  determine  the  intent  of  congress,  we  must  look 
&t  the  situation  at  the  time  the  act  of  1864  was  passed.     The 
Alternate  sections  within  the  6  and  15  mile  limits 
of  the  Bayfield  road  were  not  granted  by  the  act  Aeu  !■  qnen- 
of  1856.     They  were  simply  withdrawn  from  pre-  *'•■  e««»tri«d. 
emption  and  sale  by  the  action  of  the   land  de- 
partment, in   order   that  the  beneficiary  of  the  grant  might, 
in  case  the  full  amount  of  lands  granted  was  not  found  within 
the  place  limits,  select  therefrom  enough  to  supply  the  defi- 
ciency. 

We  do  not  mean  that  they  were  not  reserved  lands ;  on  the 
<5ontrary,  as  stated  above,  they  were.  Such  is  the  uniform 
ruling  of  this  court  in  interpreting  like  action  on  the  part  of 
the  laud  department.  Nevertheless,  not  being  grantea  lands, 
they  were  still  within  the  disposing  power  of  congress.  There 
would  be  no  question  of  the  title  of  one  to  whom  congress 
had  in  terms  granted  them.  ''Until  selection  was  made,  the 
title  remained  in  the  government,  subject  to  its  disposal  at  its 
pleasure."  Kansas  Pac.  R.  Co.  v,  Atchison,  T.  &  S.  F.  R.  Co., 
112  U.  S.  414,  26  Am.  &  Eng.  R.  Cas.  506 ;  St.  Paul  &  S.  C. 
R.  Co.  V.  Winona  &  St.  P.  R.  Co.,  112  U.  S.  720 ;  U.  S.  v. 
McLaughlin,  127  U.  S.  428  ;  Wisconsin  Cent.  R.  Co.  v.  Price 
Co.,  133  U.  S.  496,  41  Am.  &  Eug.  R.  Cas.  669  ;  U.  S.  v.  Mis- 
souri, K.  &  T.  R.  Co.,  141  U.  S.  358,  51  Am.  &  Eng.  R.  Cas. 
305. 

The  land  was  therefore  subject  to  the  full  control  of  con- 
gress  at  the  time  of  the  passage  of  the  act  of  1864.  What 
did  congress  intend  by  that  act?  It  had  in  1856  granted  to 
the  state  of  Wisconsin  six  sections  per  mile  to  aid  it  in  the 
construction  of  a  road  from  Madison  or  Columbus,  by  way 
of  Portage  City,  to  the  St.  Croix  river  or  lake,  and  thence 
to  the  west  end  of  Lake  Superior  and  to  Bayfield,  with  a  pro- 
viso that  if  the  road  was  not  completed  within  "10  years  the 
unsold  lands  should  revert  to  the  United  States.  Wisconsiu 
had  accepted  this  grant,  and  thus  impliedly  undertaken  to 
construct  the  road.  It  made  the  La  Crosse  &  Milwaukee 
Railroad  Company  the  beneficiary  of  this  grant. 

Subsequently,  with  the  assent  of  the  state,  that  company 
had  transferred  to  the  St.  Croix  &  Lake  Superior  Railroad 
Company  so  much  of  the  grant  as  was  designed  to  aid  in  the 
construction  of  that  part  of  the  road  from  the  St.  Croix  river 
or  lake  northward  to  Lake  Superior,  with  the  branch  to  Bay- 
field. Eight  years  had  passed,  and  only  two  years  more  re- 
mained until  the  expiration  of  the  time  fixed  for  the  comple- 
tion of  the   road.     Only  a  short  distance  had  in  fact  been 
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built,  to  wit,  61  miles  from  Portage  to  Touiab,  and  that  by 
the  St.  Croix  &  Milwaukee  Company,  in  the  spring  of  1858. 
It  was  evident  that  the  inducement  of  six  sections  per  mile 
had  not  been  suflBcient  to  secure  the  construction  of  the  road 
in  the  comparatively  uninhabited  portions  in  the  northwest- 
ern part  of  the  state,  and  so  congress  determined  to  enlarge 
its  grant,  in  order  to  secure  the  accomplishment  of  the  Cw- 
sired  end.  At  the  same  time  it  perceived  that  the  public  in- 
terests required  an  additional  road  running  through  the  cen- 
tral portion  of  the  state  northward  to  the  two  termini  on  Late 
Superior  named  for  the  road  from  St.  Croix  lake  or  river. 

And  so  it  passed  the  act  of  1864.  This  made  a  grant  to  the 
same  grantee,  to  wit,  the  State  of  Wisconsin,  but  expressed 
the  terms  and  purposes  in  three  separate  sections.  Congress 
evidently  knew  that  at  the  time  two  companies  had  been 
named  by  the  state  of  Wisconsin  as  the  parties  to  construct 
the  road  provided  for  by  the  act  of  1856.  So,  in  the  first  sec- 
tion, it  made  a  grant  of  10  sections  per  mile  to  aid  in  the  con- 
struction of  a  road  from  St.  Croix  river  or  lake  to  the  west  end 
of  Lake  Superior,  with  a  branch  to  Bajfield ;  in  the  second,  a 
grant,  in  substantially  like  terms,  for  a  road  from  Tomah  to 
the  St.  Croix  river  or  lake  ;  and  in  the  third,  a  grant,  also  of 
10  sections  per  mile,  to  aid  in  the  construction  of  a  road  from 
Portage  City,  Berlin,  Doty's  Island,  or  Fond  du  Lac,  as  the 
state  should  determine,  in  a  northwesterly  direction,  to  Bay- 
fiehl,  and  then  to  Superior,  on  Lake  Superior. 

In  each  of  these  three  sections  it  named  the  state  of  Wis- 
consin as  the  grantee.  Although  it  knew  that  the  state  had 
made  two  separate  companies  the  beneficiaries  of  the  act  of 
1856,  it  made  no  grant  to  those  companies.  It  dealt  in  all 
three  sections  with  the  state,  relying  upon  the  state  as  the 
party  to  see  that  the  roads  were  completed,  and  to  use  its 
own  judgment  as  to  the  manner  of  securing  such  construction. 
The  act  of  1864  was  therefore  a  mere  enlargement  (1  the  act 
of  1856,  was  made  to  the  same  grantee,  was  iv  pari  materia 
and  is  to  be  construed  accordingly.  It  is  not  to  be  treated  as 
an  independent  grant  to  a  different  party,  and  therefore  liable 
to  come  in  conflict  with  the  rights  of  the  first  grantee. 

For  whose  benefit  w^as  the  withdrawal  of  the  lands  within 
the  indemnity  limits  of  the  Bayfield  road  made?  Obviously, 
as  often  declared,  for  the  benefit  of  the  grantee.  It  is  as 
though  the  United  States  had  said  to  the  grantee  :  *' We  do 
not  know  whether,  along  the  line  of  road,  when  you  finally 
locate  it,  there  will  be  six  alternate  sections  free  from  any  pre- 
emption or  other  claim,  and  therefore  so  situated  that  you  may 
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take  title  thereto ;  and  so  we  will  hold  from  sale  or  dispos 
al  to  auyoue  else  an  additional  territory  of  nine  miles  on 
either  side,  that  within  those  nine  miles  you  may  select  what- 
ever lands  may  be  necessary  to  make  the  full  quota  of  six 
sections  per  mile."  When  congress,  by  a  subseqiient  act, 
makes  a  new  and  absolute  grant  to  the  same  grantee  of  lands 
thus  held  by  the  government  for  the  benefit  of  such  grantee, 
upon  what  reasoning  can  it  be  said  that  such  grant  does  not 
operate  upon  those  lands? 

Kansas  City,  L.  &  S.  K.  B.  Co.  v.  Attorney-General,  118  U. 
S.  682,  is  in  point.  On  July  26,  1866  (14  Stat.  289),  congress 
passed  an  act  granting  to  the  state  of  Kansas  five 
alternate  sections  per  mile  to  aid  the  Union  Pacific  JJ^I^I'**'^* 
Railroad  Company,  Southern  Branch,  in  construct- 
ing a  railroad  from  Ft.  Biley,  upon  the  valley  of  the  Neosho 
river,  to  the  southern  line  of  the  state  of  Kansas.  This  cor- 
poration (its  name  having  been  changed  to  that  of  the  Mis- 
souri, Kansas  &  Texas  Bailroad  Company)  constructed  the 
road,  and  received  patents  for  the  land.  The  object  of  that 
suit  was  to  vacate  and  declare  void  these  patents,  and  the 
principal  ground  relied  on  for  maintaining  it  was  that,  by  an 
act  of  March  3,  1863  (12  Stat.  772),  and  a  supplemental  act  of 
July  1,  1864  (13  Stat.  339),  the  lands  had  been  appropriated 
to  aid  another  company  in  building  a  road  along  the  same 
line.  The  act  of  1866  had  the  ordinary  reservation  clause, 
similar  to  that  found  in  section  6  of  the  act  of  1864,  before 
us,  and  the  contention  was  thac  the  effect  of  this  reserving 
clause  was  to  except  all  the  lands  covered  by  the  grants  of 
1863  and  1864  from  the  operation  of  the  grant  of  1866. 

It  was  conceded  that,  if  the  intent  of  congress  was  to  aid 
in  the  construction  of  two  separate  lines  of  road,  the  conten- 
tion would  have  to  be  sustained,  the  court  saying  :  "  As  the 
lands  granted  by  the  prior  acts  of  1863  and  1864  had,  by  the 
act  of  the  legislature  of  Kansas,  been  granted  to  the  Atchi- 
son, Topeka  &  Saute  Fe  Bailroad  Company,  a  then  existing 
corporation  of  that  state,  for  the  purpose  of  building  a  road, 
with  the  same  general  description  as  to  its  course  down  the 
valley  of  the  Neosho  river,  which  might  have  run  through 
these  same  lands  if  it  had  been  built  by  the  latter  company, 
it  is  argued  with  great  earnestness  tliat  these  lands  were 
necessarily  reserved  under  this  clause  of  the  act  of  1866,  from 
the  grant,  as  being  reserved  by  the  authority  of  congress  for 
the  purpose  of  aiding  in  that  object  of  internal  improvement 
If  the  A.  T.  &  S.  F.  B.  B.  Co.  had  built  a  line  of  road  along 
the  same  general  course,  and  through  the  same  lands,  twenty 
1  (N.  8.)  A.  &  £.  R.  Gas.->82 
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miles  in  width,  that  the  M.,  K.  &  T.  B.  B.  Co.  has  occupied 
with  its  road,  and  asserted  a  claim  to  these  lands,  or  to  any 
of  them,  the  argument  would  be  almost  irresistible. 

But  it  was  held,  in  view  of  certain  arrangements  made  be- 
tween the  two  companies  (not  then  ratified  by  the  state  of 
Kansas,  but  expected  to  be,  and  in  fact  subsequently  so  rati- 
fied), that  it  was  the  intent  of  congress  simply  to  aid  in  the 
construction  of  one  road,  and  that  the  Missouri,  Kansas  & 
Texas  Bailroad  Company  was  entitled  to  the  full  benefit  of 
the  three  acts.  The  court  thus  looked  beyond  the  letter  of 
the  statutes  to  the  intent  of  congress,  and,  upon  that  intent, 
denied  what  would  otherwise  be  a  technical  ground  for  relief. 

But  we  need  not  go  outside  of  this  act  of  1864  for  a  clear 
disclosure  of  a  like  intent  on  the  part  of  congress.  The  act 
of  1856  granted  six  sections  per  mile  to  aid  in  the  construc- 
tion of  a  road  from  St.  Croix  river  or  lake  to  Bayfield.  The 
lauds  between  the  6  and  15  mile  limits  of  the  line  of  that  road, 
as  located,  were  withdrawn  by  the  action  of  the  land  depart- 
ment. They  were  thus  reserved  lands.  Now,  the  first  sec- 
tion of  the  act  of  1864  granted  10  alternate  sections  to  aid  iu 
the  construction  of  a  road  along  the  same  liue. 

Can  there  be  any  doubt  that  this  grant  of  four  additional 
sections  operated  upon  the  land  thus  reserved  betweeu  the  6 
and  15  mile  limits  ?  Yet,  if  the  act  of  1864  is  to  be  taken  as 
making  a  grant  entirely  independent  from  that  of  1856,  it 
could  not  be  enforced  as  to  lands  between  the  6  and  15 
mile  limits  reserved  under  that  prior  grant.  It  will  be 
noticed  that  the  act  of  1864  makes  no  grant  directly  to  the 
St.  Croix  &  Lake  Superior  Bailroad  Company,  but  only  to 
the  state  of  Wisconsin,  and  the  latter  could,  if  it  had  seen  fit, 
have  made  some  other  company  the  beneficiary  ;  and  yet  can 
there  be  any  doubt  that  congress  intended  by  this  first  sec- 
tion of  the  act  of  1864  merely  an  enlargement  of  the  grant 
made  by  the  act  of  1856  from  6  to  10  sections,  and  also  in- 
tended that,  as  to  the  4  extra  sections,  the  grant  should  oper- 
ate upon  lands  reserved  between  the  6  and  15  mile  limits  ? 
If  this  be  true  as  to  one  part  of  the  grant  of  1864,  why  is  it  not 
equally  true  as  to  another  portion  of  the  grant,  all  of  it  being 
to  the  same  grantee  ? 

When  congress  makes  a  grant  of  a  specific  number  of  sec- 
tions in  aid  of  any  work  of  internal  improvement,  it  must  be 
assumed  that  it  intends  the  beneficiary  to  receive  such  amount 
of  land  ;  and,  when  it  prescribes  that  those  lands  shall  be 
alternate  sections  along  the  line  of  the  improvement,  it  is 
equally  clear  that  the  intent  is  that,  if  possible,  the  bene- 
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ficiary  shall  receive  those  particular  sections.  So  far  as  rail- 
roads are  concerned,  it  is  the  thought,  not  merely  that  the 
general  ivelfare  will  be  subserved  by  the  construction  of  the 
road  along  the  lines  indicated,  but,  further,  that  such  grant 
shall  not  be  attended  with  any  pecuniary  loss  to  the  United 
States,  for  the  universal  rule  is  to  double  the  price  of  even 
sections  within  the  granted  limits.  The  expectation  is  that 
the  company  receiving  the  odd  sections  will  take  pains  to  dis- 
pose of  them  to  settlers,  and  thus  by  their  settlement  and  im- 
provement, increase  the  value  of  the  even  sections  adjoiniug, 
and  so  justify  the  added  price. 

To  fully  realize  this  expected  benefit,  it  is  essential  that  the 
lands  taken  by  the  company  shall  be  as  near  to  the  line  of 
the  road  as  possible  ;  and  so,  while  selection  of  remote  lands 
is  permitted,  it  is  only  when  and  because  there  is  a  necessity 
of  such  selection  to  make  good  the  amount  of  the  grant.  Ob- 
viously, therefore,  an  act  must  be  construed  to  realize  so  far 
as  is  possible  this  intent,  and  to  accomplish  the  desired  re- 
sult. 

Still,  again,  it  must  be  noticed  that  the  state  of  Wisconsin, 
the  grantee  named  in  both  the  acts  of  1856  and  1864,  the 
plaintiff  within  whose  place  limits  the  laud  in  controversy  is 
situated,  and  the  Omaha  Company,  within  whose  indemnity 
limits  it  is,  all  three  long  since  agreed  that  the  land  passed 
by  this  grant,  and  dealt  with  it  as  belonging  to  the  plaintiff. 
Both  roads  have  been  constructed,  and,  undoubtedly  largely 
through  the  instrumentality  of  their  construction,  population 
has  poured  into  that  part  of  the  state,  and  the  value  of  all 
real  estate  so  increased  that  this  particular  tract  is  found  by 
the  jury  to  be  worth  $8000. 

After  years  have  passed,  and  all  the  parties  interested  in  the 
matter,  other  than  the  United  States,  have  treated  it  as  the 
property  of  the  plaintiff,  the  defendant,  relying  upon  a  tech- 
nical construction  of  the  statutes,  seeks  to  enter  the  tract, 
and  thus,  for  no  more  than  the  paltry  sum  of  $400, — $2  50 
per  acre  being  the  double  minimum  price  of  land  within  the 
limits  of  railroad  grants, — to  obtain  title  to  property  worth, 
as  we  have  seen,  at  least  $8000.  The  railroad  compan}-, 
under  this  construction,  loses  the  land  it  supposed  it  was  en- 
titled to,  which  it  has  treated  as  its  own,  and  has  helped  to 
make  valuable ;  the  government  does  not  receive  the  $8000, 
nor,  indeed,  anything,  if  the  land  be  entered  under  the  home- 
stead laws ;  but  a  stranger  comes  in,  who  has  done  nothing 
to  create  that  value,  and  appropriates  it  to  his  own  benefit. 
The  inequity  of  such  a  result  is  at  least  suggestive. 
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But,  further,  it  is  urged  that  tbis  question  of  title  has  been 
determined  in  the  land  department  adversely  to  the  claim  of 
the  plaintiff.  This  is  doubtless  true,  but  it  was  so 
rMd"de"lrt-  determined,  not  upon  any  question  of  fact,  but 
ment.  ^^^ '  upou  a  coustructiou  of  the  law,  and  such  matter, 
as  we  have  repeatedly  held,  is  not  concluded  b}' 
the  decision  of  the  land  department.  Johnson  v.  Towsley, 
13  Wall.  72  ;  Shepley  v.  Cowan,  91  U.  S.  330 ;  Quinby  v.  Con- 
Ian,  104  U.  S.  420;  Doolan  v.  Carr,  125  U.  S.  618,  624;  Iron 
Co.  V.  Cunningham,  155  U.  S.  354. 

Defendant  also  claims  an  estoppel  by  reason  of  these  facts 

set  up  as  a  third  defense  in  his  answer,  the  truth  of  which 

was,  on  the  trial,  admitted  by  the  plaintiff.     The 

^^^ '  final  decision  of  the  secretary  adversely  to  the 
claim  of  the  plaintiff  was  on  or  about  the  10th  day  of  January, 
1890.  (The  testimony  in  this  case  shows  that  it  was  made  ou 
January  24,  1890.)  Subsequent  to  that  decision  the  defend- 
ant entered  upon  the  premises,  built  a  residence,  and  made 
other  improvements,  at  a  cost  of  more  than  $200.  The  plain- 
tiff knew  of  his  possession  and  of  the  making  of  such  im- 
provements, but  took  no  action  until  the  commencement  of 
this  suit,  on  April  9,  1890. 

It  seems  to  us  that  the  claim  of  an  estoppel  can  hardly  be 
seriously  made.  The  plaintiff  had  been  contesting  for  these 
lauds  in  the  land  department  for  a  series  of  years.  Some 
time  after  the  final  decision  therein  the  defendant  entera 
upon  the  laud,  and  commences  making  improvements,  and 
in  making  such  improvements  expends  the  paltry  sum  of 
$200,  and  the  plaintiff  fails  to  file  a  complaint  in  ejectment  for 
two  mouths  and  a  half  after  the  decision  of  the  land  depart- 
ment, and  perhaps  nearly  that  time  after  the  defendant  had 
entered  into  possession.  Surely  the  defendant  had  no  reason 
to  believe  that  the  plaintiff  had  abandoned  its  claim  to  the 
land.  Both  the  time  of  plaintiff's  delay,  and  the  amount  of 
its  expenditures,  suggest  the  rule,  "De  minimis  non  curat  lex.'* 
The  title  of  $8000  worth  of  land  is  not  lost  in  such  a  way. 

For  these  reasons  we  are  of  the  opinion  that  the  circuit 
court  erred  in  its  decision,  and  its  judgment  Is  therefore  re- 
versed, and  a  new  trial  ordered. 

The  chief  justice  took  no  part  in  the  consideration  and  de- 
cision of  this  case. 

Mr.  Justice  Hablan  dissented. 
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Obeoon  Central  Bailboad  Go. 

V. 

United  States. 

(United  Spates  Circuit  Court  of  Appeals,  9th  Circuity  Feb,  4,  1895.) 

Land  Grant  Statutes— How  Interpreted.— Where  the  language  of  an  act 
crautiiig  land  in  aid  of  railroads  is  ambiguous,  and  it  is  impossible  to 
ascertain  therefrom  the  design  of  the  legislature,  it  is  proper  to  resort  to 
the  title  of  the  act  for  aid  in  interpreting  the  law.     (Page  507.) 

Same— Same.- In  seeking  the  interpretation  of  a  statute  no  presumption 
or  inference  which  its  language  does  not  express  can  be  injected  therein. 
And,  where,  after  interpretation  has  been  exercised  the  language  will  bear 
equally  two  meanings,  the  doubt  as  to  the  true  interpretation  of  the  stat- 
ute should  be  construed  in  favor  of  the  government  rather  than  in  favor  of 
An  individual.     {Page  511.) 

Same— Act  May  4, 1870,  Granting  Lands  to  Oregon  Central  Railway  Co.— 
Act,  Congress,  May  4,  1870,  entiiled  **  An  act  grantiujc  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  Portland  to  Astoria  and 
McMinnville  in  the  state  of  Oregon,"  granted  certain  lands  to  such  railroad 
company  *'for  the  purpose  of  aiding  in  the  construction  of  a  railroad  and 
telegi'aph  line  from  Portland  to  Astoria  from  a  suitable  point  of  junction 
near  Forest  Grove  to  the  Yamkill  River  near  McMinnville  in  the  state  of 
Oregon."  Forest  Grove  lay  to  the  west  of  Portland  on  the  general  linr  of 
a  road  from  Portland  to  Astoria.  McMinville  was  directly  south  from 
Forest  Grove  and  not  at  all  within  the  line  from  Portland  to  Astoria.  The 
eompany  constructed  the  road  west  from  Portland  to  Forest  Grove,  and 
from  Forest  Grove  south  to  McMinnville.  The  company  failed  to  construct 
the  rest  of  the  road  within  the  time  fixed  by  congress  in  the  granting  act, 
and  another  act  was  pa<^sed  forfeiting  the  lands  granted  which  lay  along 
the  route  of  the  portion  of  the  road  not  built.  The  land  department  in 
desisrnating  the  lands  to  which  the  act  of  forfeiture  applied,  treated  the 
rofifls  from  Portland  to  Forest  Grove,  and  that  from  Forest  Grove  to  Mc- 
Mijinville,  as  distinct  lines  of  road,  and  the  lands  adjacent  thereto  as 
hounded  by  lines  running  north  and  west  at  right  angles  to  the  tracks  at 
the  junction  at  Forest  Grove,  excluding  a  quadrant  adjacent  to  the  corner 
at  Forest  Grove;  held  that  the  act  of  Congress,  May  4,  1870,  describ<»d 
and  contemplated  but  one  road,  of  which  the  line  from  Forest  Grove  to 
McMinnville  was  a  part,  and  that  the  lands  adjacent  to  the  comer  at  Forest 
Grove,  where  the  road  made  its  turn,  were  not  forfeited  by  the  act  of 
forfeiture  mentioned.    (Page  505-509.) 

Appeal  from  circuit  court  of  the  United  States,  district  of 
Ofpcjon. 

This  is  au  action  brought  by  the  United  States  against  the 
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railroad  compauies  to  enjoin  them,  and  all  persons  claiming 
under  them,  from  asserting  title  to  the  lands  de- 
*"'  *  scribed  in  the  complaint,  which  were  granted  by 
the  government  to  the  Oregon  Central  Eailroad  Company,  and 
assigned  by  the  latter  to  the  Oregon  &  California  Bailroad 
Company,  and  claimed  by  the  United  States  to  have  been 
forfeited. 

The  defendant  companies  answered  the  bill,  and  filed  a 
cross  bill  to  quiet  their  title  to  the  lands. 

The  granting  act  was  approved  May  4,  1870,  and  is  as  fol- 
lows: 

''That  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad  and  telegraph  line  from  Portland  to  Astoria,  and 
from  a  suitable  point  of  junction  near  Forest  Grove  to  the 
Tamkill  river,  near  McMinnville  in  the  state  of 
Same-Faeti—  Oregon,  there  is  hereby  granted  to  the  Oregon 
GrantiBgaet.  Central  Bailroad  Company,  now  engaged  in  con- 
structing the  said  road,  and  to  their  successors 
and  assigns,  the  right-of-way  through  the  public  lands  of  the 
width  of  one  hundred  feet  on  each  side  of  said  road,  and  the 
right  to  take  from  the  adjacent  public  lands  materials  for  con- 
structing said  road,  and  also  the  necessary  lands  for  depots^ 
stations,  sidetracks,  and  other  needful  uses  in  operating  the 
road,  not  exceeding  forty  acres  at  any  one  place ;  and,  also, 
each  alternate  section  of  the  public  lands,  not  mineral,  ex- 
cepting coal  or  iron  lands,  designated  by  odd  numbers 
nearest  to  said  road,  to  the  amount  of  ten  such  alternate  sec- 
tions per  mile,  on  each  side  thereof,  not  otherwise  disposed 
of  or  reserved  or  held  by  valid  pre-emption  or  homestead 
right  at  the  time  of  the  passage  of  this  act.  And  in  case  the 
quantity  of  ten  full  sections  per  mile  cannot  be  found  on  each 
side  of  said  road,  within  the  said  limits  of  twenty  miles,  other 
lands  designated  as  aforesaid  shall  be  selected  under  the 
direction  of  the  secretary  of  the  interior  on  either  side  of  any 
part  of  said  road  nearest  to  and  not  more  than  twenty-five 
miles  from  the  track  of  said  road  to  make  up  such  deficiency. 

"  Sec.  2.  And  be  it  further  enacted,  that  the  commissioner 
of  the  general  land  office  shall  cause  the  lands  along  the  line 
of  the  said  railroad  to  be  surveyed  with  all  convenient  speed. 
And  whenever  and  as  often  as  the  said  company  shall  file 
with  the  secretary  of  the  interior  maps  of  the  survey  and 
location  of  twenty  or  more  miles  of  said  road,  the  said  secre- 
tary  shall  cause  the  said  granted  lands  adjacent  to  and  co- 
terminous with  such  locatecl  sections  or  road  to  be  segregated 
from  the  public  lands;  and  thereafter  the  remaining  public 


Am.&^g.J  jj^^^  GRANTS  503 

Oregon  Cent.  R.  Co.  «.  United  Slates  7«eU 

lands,  subject  to  sale  within  the  limits  of  the  said  grant,  shall 
be  disposed  of  only  to  actual  settlers  at  double  the  minimum 
price  for  such  lauds ;  and  provided  also,  that  settlers  under 
the  provisions  of  the  homestead  act  ivho  comply  with  the 
terms  and  requirements  of  said  act,  shall  be  entitled,  within 
tiie  said  limits  of  twenty  miles,  to  patents  for  an  amount  not 
exceeding  eighty  acres  each  of  the  said  ungranted  lands,  any- 
thing in  this  act  to  the  contrary  notwithstanding. 

*'Sec.  3.  And  be  it  further  enacted,  that  whenever  and  as 
often  as  the  said  company  shall  complete  and  equip  twenty  or 
more  consecutive  miles  of  the  said  railroad  and  telegraph,  the 
secretary  of  the  interior  shall  cause  the  same  to  be  examined, 
at  the  expense  of  the  company,  bv  three  commissioners 
appointed  by  him ;  and  if  thev  shall  report  that  such  com- 
pleted section  is  a  first-class  railroad  and  telegraph,  properly 
equipped  and  ready  for  use,  he  shall  cause  patents  to  be 
issued  to  the  company  for  so  much  of  the  said  granted  lands 
as  shall  be  adjacent  to  and  coterminous  with  the  said  com- 
pleted sections. 

"Sec.  4.  And  be  it  farther  enacted,  that  the  said  alternate 
sections  of  land  granted  by  this  act,  excepting  only  such  as 
are  necessary  for  the  company  to  reserve  for  depots,  stations, 
sidetracks,  woodjards,  standing  ground,  and  other  needful 
uses  in  operating  the  road,  shall  be  sold  by  the  company  only 
to  actual  settlers,  in  quantities  not  exceeding  one  hundred  and 
sixty  acres  or  a  quarter  section  to  any  one  settler,  and  at 
prices  not  exceeding  two  dollars  and  fifty  cents  per  acre. 

"  Sec.  5.  And  be  it  further  enacted,  that  the  said  company 
shall,  by  mortgage  or  deed  of  trust  to  two  or  more  trustees, 
appropriate  and  set  apart  all  the  net  proceeds  of  the  sales  of 
the  said  granted  lands,  as  a  sinking  fund,  to  be  kept  invested 
in  the  bonds  of  the  United  States,  or  other  safe  and  more 
productive  securities,  for  the  purchase  from  time  to  time,  and 
the  redemption  at  maturity,  of  the  first  mortgage  construction 
bonds  of  the  company,  on  the  road  depots,  stations,  side- 
tracks, and  woodyards,  not  exceeding  thirty  thousand  dollars 
per  mile  of  road,  payable  in  gold  coin  not  longer  than  thirty 
years  from  date,  with  interest  payable  semi-annually  in  coin 
not  exceeding  the  rate  of  seven  per  centum  per  annum  ;  and 
no  part  of  the  principal  or  interest  of  the  said  funds  shall  be 
applied  to  any  other  use  until  all  the  said  bonds  shall  have 
been  purchased  or  redeemed  and  cancelled ;  and  each  of  the 
said  nrst  mortgage  bonds  shall  bear  the  certificate  of  the 
trustees,  setting  forth  the  manner  in  which  the  same  is  se- 
cured and  its  payment  provided  for.     And  the  district  court 
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of  the  United  States,  concurrently  with  the  state  courts,  shall 
have  original  jurisdiction,  subject  to  appeal  and  writ  of  error, 
to  enforce  the  provisions  of  this  section. 

"  Sec.  6.  And  be  it  further  enacted,  that  the  said  company 
shall  file  with  the  secretary  of  the  interior  its  assent  to  this 
act  within  one  year  from  the  time  of  its  passage ;  and  the 
foregoing  grant  is  upon  condition  that  said  company  shall 
complete  a  section  of  twenty  or  more  miles  of  said  railroad  and 
telegraph  within  two  years,  and  the  entire  railroad  and  tele- 
graph within  six  years,  from  the  same  date." 

The  act  of  forfeiture  was  approved  January  31,  1885,  and  is 
as  follows : 
''  An  act  to  declare  forfeiture  of  certain  lands  granted  to  aid 

in  the  construction  of  a  railroad  in  Oregon. 

'*  Sec.  1.  That  so  much  of  the  lands  granted  by  an  act  of 
congress  entitled  *  An  act  granting  laud  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  Portland 
forfeiTore^.^  to  Astoria  and  McMinnville,  in  the  state  of  Ore- 
gon,' approved  May  fourth,  eighteen  hundred  and 
seventy,  as  are  adjacent  to  and  coterminous  with  the  uncom- 
pleted portions  of  said  road,  and  not  embraced  within  the 
limits  of  said  grant  for  the  completed  portions  of  said  road, 
be,  and  the  same  are  hereby,  declared  to  be  forfeited  to  the 
United  States  and  restored  to  the  public  domain  and  made 
subject  to  disposal  under  the  general  land  laws  of  the  United 
States  as  though  said  grant  had  never  been  made. 

"Sec.  2.  *  *  *" 

The  facts  are  stipulated  by  the  parties,  and  it  appears,  to 
quote  from  the  opinion  of  the  circuit  court,  that  "  the  line  of 
the   railroad  from   Portland   to   the   point  of  junction  near 
Forest   Grove   runs   directly   west,  and  the  road 
P*«t«*  from  such  point  of  junction  runs  nearly  south  to 

tlie  Yamkill  river.  In  July,  1871,  the  Oregon  Central  Rail- 
road Company  filed  in  the  office  of  the  secretary  of  the 
interior  a  map  showing  the  location  of  the  line  of  the  road 
from  Portland  to  a  point  on  the  Yamkill  river,  near  McMinn- 
ville, and  also  from  a  junction  near  Forest  Grove  towards 
Astoria,  to  a  point  one  mile  north  of  the  summit  of  the  range 
of  hills  dividing  the  Tualatin  from  the  Nehalem  Valley,  a  dis- 
tance of  20  miles.  The  map  of  definite  location  from  Astoria 
to  said  point  was  filed  June  23,  1876. 

"  On  Febni'iry  16, 1872,  the  secretary  of  the  interior  accepted 
the  first  20  miles  of  completed  road,  commencing  at  Portland, 
and  on  June  23,  1876,  he  accepted  27^  miles,  from  the  20  mile 
post  to  the  Yamkill  river.     On  September  8,  1880,  the  Ore- 
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gou  Central  Railroad  Company  sold  and  conveyed  to  the 
Oregon  &  California  Railroad  Company  its  said  road,  and  all 
its  title  and  right  to  the  said  land  grant. 

''  On  July  8,  18S5,  the  commissioner  of  the  general  laud 
office  issaed  instructions  to  the  local  land  officers,  at  the  land 
office  at  Oregon  City,  for  their  guidance  under  the  forfeiture 
act,  with  which  was  inclosed  a  diagram  showing  the  limits  of 
the  forfeited  lands,  and  of  that  part  of  the  grant  not  affected 
by  the  forfeiture  act. 

''  This  diagram  shows  that  the  road  runs  from  Portland  west 
to  Forest  Grove,  where  it  turns  almost  at  a  right  angle,  and 
runs  south  to  McMinnville.  From  Forest  Grove  two  lines 
are  drawn, — one  due  north,  the  other  due  west, — both  termi- 
nating at  the  20-mile  limits.  The  granted  lands  lying  within 
the  quadrant  formed  by  these  lines  and  the  20-mile  limits, 
and  also  the  lien  lands  within  such  lines  and  the  25-mile 
limits,  are  designated  on  the  diagram  as  'Forfeited.'  The 
diagram  also  shows  the  forfeited  lands  on  the  line  from 
Forest  Grove  to  Astoria. 

These  instructions  were  affirmed  by  the  secretary  of  the  in- 
terior  on  April  5,  1887.  The  receiver  in  charge  of  the  Oregon 
&  California  Railroad  Company  duly  protested  against  the 
action  of  the  land  department  so  far  as  it  related  to  the 
granted  lands  within  the  quadrant." 

The  circuit  court  gave  judgment  for  the  United  States. 

William  F.  Herrin  and  Joseph  D.  Redding,  for  appellants. 
George  IL   tViUiams  and  John  M,    Gearing  for  the  United 
States. 

Before  McEenna  and  Gilbert,  Circuit  Judges,  and  Hawley, 
District  Judge. 

McKenna,  Circuit  Judge,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

Tlie  grant  is  made  in  section  1,  the  other  sections  being  but 
provisional  and  subsidiary.     It  is  as  follows  : 

"  That  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad  and  telegraph   line  from   Portland   to  Astoria,  and 
from   a   suitable   point   of  junction    near    Forest 
Grove  to  the  Yamkill  river,  near  McMinnville,  in  \^\^^^^^!\^, 
the  state  of  Oregon,  there  is  hereby  granted  to  the  rtr««d. 
Oregon     Central     Railroad    Company  *  *  *  the 
right    of    way   through    the    public   lands,  *  *  *  and   each 
alternate   section   of   the   public    lands,   not   mineral,  *  *  * 
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to  tlie  amount  of  ten  such  alternate  sections  per  mile,  on  each 
side  thereof.  *  *  *  " 

By  this  section,  plaintiff  contends,  two  roads  are  described, 
—one  beginning  at  Portland,  and  terminating  at  Astoria  ;  the 
other  beginning  at  Forest  Grove,  and  terminating  at  McMiun* 
ville.  Tbe  defendants  contend  that  only  one  road  is  described, 
beginning  at  Portland,  and  having  termini,  respectively,  at 
Astoria  and  McMinnville.  The  controversy,  therefore,  is 
clearly  defined,  and  the  parties  have  warmly  and  ably  sup* 
ported  their  respective  sides.  The  importance  of  any  decision 
is  manifest,  and  we  have  given  the  case  a  commensurate  care 
and  attention. 

For  the  contention  of  plaintiff,  there  is  the  authority  of  the 
late  Justice  Lamar  when  secretary  of  the  interior,  and  the  de- 
cision of  the  circuit  court,  and  the  most  convenient,  if  not  the 
clearest,  consideration  of  the  case,  will  be  a  comment  on  their 
reasoning,  weighed  with  independent  views  of  the  statutes. 

The  learned  secretary  held  that  the  section  should  read  : 

"  A  railroad  and  telegraph  line  from  Portland  to  Astoria, 
and   a   railroad    and    telegraph  line  *  *  *  from   a   suitable 

Soint  of  junction  near  Forest  Grove  to  the  Yamkill  river,  near 
[cMinuville." 

To  attain  this  result,  he  disregarded  the  title  of  the  act 
(which  we  shall  refer  to  hereafter)  and  all  its  designations,  and 
concentrated  attention  solely  to  the  words  "point  of  junc- 
tion," which  he  declared  "were  invariably  used  in  railroad 
language  to  indicate  a  point  where  two  or  more  railroads 
join,  and  not  to  designate  points  between  termini  of  a  single 
road."  This,  certainly,  is  very  abstract,  and  forces  the  in- 
quiry, is  it  permissible  ? 

If  the  definition  be  granted  (and  the  learned  secretary  may 
not  have  precisely  distinguished  between  the  word  "junction  " 
and  the  phrase  "point  of  junction*'),  a  presumption  of  its  use 
is  not  irresistible  against  every  evidence,  and  it  is  a  well-set- 
tied  canon  of  construction  that  all  the  words  of  a  statute  must, 
if  practicable,  be  given  effect. 

The  object  of  the  congressional  grant  was  railroad  com- 
munication between  certain  points.  If  chiefiy  from  Portland 
to  McMinnville  and  Astoria,  a  line  between  these  points,  even 
via  Forest  Grove,  must  either  be  circuitous,  or  deflect  from 
Forest  Grove  and  return  to  it,  for  McMinnville  and  Astoria  are 
not  in  the  same  direction  from  Portland.  If  circuitous,  there 
would  be  no  confusion  about  its  singleiiesS;  however  near  its 
different  parts  mi^ht  approach,  and  their  union  in  a  single 
track  from  Forest  Grove  to  McMinnville  was  certainly  com 
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petent  for  congress  to  permit  or  i)roYide  and  regard  it  and  the 
part  between  Portland  and  Astoria  as  one  road. 

Between  such  parts  there  must  be  a  point  of  junction  ; 
indeed,  more  strictly  so  than  between  independent  roads ;  and 
if  the  langmage  of  the  act  is  sufficient  to  express  either,  the 
most  that  can  be  said  is  that  it  is  ambiguous,  and  an  attempt 
must  be  made  to  resolve  the  ambiguity  by  a  resort  to  other 
parts  of  the  act. 

Examining  them,  we  find  that  the  title  of  the  act  describes 
but  one  road,  with  its  initial  point  at  Portland.     It  is  *'  An  act 
granting  lauds  to  aid  in  the  construction  of  a  railroad  coBstroetioa 
and  telegraph  line  from  Portland  to  Astoria  and  ofttatatM- 
McMinnville,  in  the  state  of  Oregon."     The  de-  Title  u  aid 
scription  in  section  1,  if  we  transpose  some  of  its  *'* 
words,  is  almost  as  definite.     Making  such  change,  it  would 
read  as  follows : 

'*  That  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad  and  telegraph  line  from  Portland  to  Astoria  and  to 
the  Yamkill  river,  near  McMinuville,  *  *  *  from  a  suit- 
able point  of  junction  near  Forest  Grove." 

That  the  title  describes  but  one  road  seems  to  be  conceded, 
but  it  is  objected  that  the  title  is  not  part  of  an  act.  This  is 
true  in  a  certain  sense,  but  it  is  firmly  established  that  the 
title  may  be  resorted  to  as  an  aid  to  interpretation.  And 
sensibly  so.  Its  purpose  is  descriptive,  and,  if  it  receives  less 
consideration  than  the  body  of  the  act,  it  receives  enough  to 
be  some  index  of  intention.  "When  the  mind  labors,"  said 
Chief  Justice  Marshall,  "  to  discover  the  design  of  the  legisla- 
ture, it  seizes  everything  from  which  aid  can  be  derived  ;  and 
in  such  case  the  title  claims  a  degree  of  notice,  and  will  have 
its  due  share  of  consideration."  U.  S.  v.  Fisher,  2  Cranch, 
386.  This  language  is  repeated  and  the  same  rule  announced 
in  a  number  of  cases.  See  23  Am.  &  Eng.  Enc.  Law,  328, 
where  they  are  collected. 

The  title,  therefore,  cannot  be  disregarded.  Giving  it  the 
attention  which  the  rule  announced  by  the  learned  chief 
justice  requires  to  be  given  to  it,  and  interpreting  it  as  describ- 
ing one  road,  is  it  consistent  with  the  body  of  the  act,  and  the 
body  of  the  act  with  it  ?  We  think  so.  The  designations  are 
"road,"  "railroad,"  and  "line";  not  once  "roads,"  "rail- 
roads," and  "lines." 

As  we  have  already  said,  the  grant  is  made  in  section  1,  and, 
after  the  description  of  the  road  to  be  aided,  the  section  pro- 
ceeds as  follows : 

"  There  is  hereby  granted  to  the  Oregon  Central  Railroad 
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Company,  now  engaged  in  constructing  the  said  road  *  *  * 
the  right  of  way  through  the  public  lands  of  the  width  of  100 
feet  on  each  side  of  said  road,  and  the  right  to  take  from  the 
adjacent  public  lands  materials  for  constructing  said  road  and 
also  the  necessary  lands  for  depots,"  etc.,  "in  operating  the 
said  road,  *  *  *  and,  also,  each  alternate  section  *  *  * 
not  mineral  *  *  *  designated  by  odd  numbers  nearest  to 
said  road.  *  *  *  And  in  case  the  quantity  of  ten  full  sec- 
tions per  mile  cannot  be  found  on  each  side  of  said  road, 
*  *  *  other  lands  *  *  *  shall  be  selected  *  *  *  on  either 
side  of  any  part  of  said  road  nearest  to  and  not  more  than 
25  miles  from  the  track  of  said  road  to  make  up  such 
deficiency." 

The  references  and  designations  in  all  of  the  other  sections 
are  also  to  and  of  one  road.  It  is  unnecessary  to  quote  them, 
as  they  have  already  been  given  at  length. 

To  meet  the  language  of  the  statute,  stress  is  put  by  coun- 

Sane-inter-  ^''  *^^  ^^^  ^^  ^^®  circuit  court,  on  the  rule  of  the 
cbangMbiiity  inter  changeability  of  the  singular  and  plural  num- 
ofsiBff^iar  bers.  The  court  said  this  rule  "has  frequent 
Md  purai  application  in  the  case  of  railroads,**  and  further 
said : 

"It  is  common  to  speak  of  a  system  embracing  many  roads 
as  though  there  was  but  a  single  road,  probably  because  of 
the  habit  of  using  the  word  '  railroad '  to  designate  the  com- 
pany." 

An  objection  to  this  is,  if  there  was  any  such  habit,  there 
was  nothing  to  cause  its  indulgence.  The  road  and  the  com- 
pany had  to  be  and  were  actually  distinguished.  Any  indul- 
gence of  the  habit  would  have  produced  utter  confusion,  and 
it  cannot  be  supposed,  therefore,  that  it  influenced  the  minds 
or  the  language  of  the  authors  of  the  statute.  If  we  may  sup- 
pose congress  contemplated  two  roads  as  a  system,  it  would 
also  have,  under  the  provisions  of  the  act,  to  suppose  a  grant 
to  every  mile  of  it ;  and,  extending  the  supposition  to  the  for- 
feiting act,  land  opposite  every  completed  mile  would  be 
exempt  from  forfeiture. 

It  is  further  urged,  quoting  Justice  Lamar's  decision  as 
secretary  of  the  interior,  "  that  it  is  well  settled  in  legal  par- 
lance that  the  singular  includes  the  plural  and  the  plural  the 
singular."  The  proposition  is  stated  too  universally.  Neither 
can  overrule  the  context.  They  are  interchangeable  when 
intention  would  otherwise  be  defeated. 

The  supreme  court  of  Indiana,  in  Carrigus  v.  Board,  39  Ind. 
60,  construing  the  Code  of  the  state,  which   provided  that 
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"  words  importing  the  singular  number  only  may  be  applied 
to  the  plural  of  persons  and  things,"  said  that: 

"  This  construction  is  only  to  be  given  to  the  words  of  a 
statute  or  instrument  when  the  plain  and  evident  sense  and 
meaning  of  the  words  to  be  derived  from  the  context  renders 
such  construction  necessary  to  give  eflfect  to  the  purpose  of 
the  makers  of  the  statute  or  instrument." 

Singleness  and  plurality  are  not  the  same.  One  railroad  is 
not  the  same  as  two  railroads,  and  there  is  certainly  some 
presumption  in  favor  of  one  being  nieant  when  one  is  ex- 
pressed. 

The  court  of  appeals  in  New  York,  in  Newell  v.  People,  7 
N.  Y.  97,  says : 

"  Whether  we  are  considering  an  agreement  between  parties^ 
a  statute,  or  a  constitution,  with  a  view  to  its  interpretation, 
the  thing  we  are  to  seek  is  the  thought  which  it  expresses. 
To  ascertain  this,  the  first  resort  in  all  cases  is  to  the  natural 
signification  of  the  words  employed,  in  the  order  and  gram- 
matical arrangement  in  which  the  framers  of  the  instrument 
have  placed  them.  If,  thus  regarded,  the  words  embody  a 
definite  meaning,  which  involves  no  absurdity,  and  no  con- 
tradiction between  different  parts  of  the  same  writing,  then 
that  meaning  apparent  on  the  face  of  the  instrument  is  the  one 
which  alone  we  are  at  liberty  to  say  was  intended  to  be  con- 
veyed. In  such  a  case  there  is  no  room  for  construction. 
That  which  the  words  declare  is  the  meaning  of  the  instru- 
ment, and  neither  courts  nor  legislatures  have  the  right  to  add 
to  or  take  away  from  that  meaning.'* 

To  summarize,  therefore,  we  find  that  the  title  of  the  act 
describes  one  road.     A  fair  and  unforced  construction  of  sec- 
tion 1  describes  one  road,  and  all  the  language, 
references,  and  provisions  of  the  act  describe  one  Actcoa^r.  M«r 
road.    This  concurrence  makes  a  strength  of  proof  1^^^^'^ 
which,  by  any  rule    of   construction  we    are  ac-  roadooij. 
quaiiited  with,  cannot  be  resisted. 

If  addition  be  needed,  it  is  given  by  the  act  of  forfeiture. 
Its  title  is  ''An  act  to  declare  forfeiture  of   certain  lands 
granted  to  aid  in  the  construction  of  a  railroad  in 
Oj'egon," — a  railroad  in  Oregon,  not  railroads  ;  and   ^««'W*'»» 
it  is  described  in  section  1  to  be  a  "  railroad  *  *  * 
from  Portland  to  Astoria  and  McMinnville."     In  other  words, 
the  road  is  described  by  the  title  of  the  granting  act.     This 
clearly  shows  that  congress  understood  the  granting  act  to 
describe  one  road,  and  make  it  the  test  and  meaning  of  the 
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forfeiture.     And  this  was  natural  under  the  conditions  exist- 
ing at  the  time  of  its  passage. 

It  is  provided  by  section  2  of  the  granting  act  that : 

"  Whenever  and  as  often  as  the  said  company  shall  file  with 
the  secretary  of  the  interior  maps  of  the  survey  and  location 
of  twenty  or  more  miles  of  said  road,  the  said  secretary  shall 
cause  the  said  granted  lands  adjacent  to  and  coterminous 
with  such  located  sections  of  road  to  be  segregated  from  the 
public  lands." 

In  pursuance  of  this^  provision,  the  secretary  of  the  interior, 
a,fter  a  report  by  commissioners,  accepted  the  road  in  sections 
— First,  of  20  miles,  to  a  place  called  "  Hillsboro  "  ;  and,  sec- 
ond, of  27  miles  from  thence  to  McMinnville.  This  was  only 
competent  upon  the  supposition  that  there  was  but  one  road, 
and  it  is  not  conceivable  that  congress  overlooked  the  fact  or 
the  significance  of  the  secretary's  action. 

It  is  asserted  that  the  section  to  Astoria  was  the  chief  in- 
<lucement  to  the  grant,  and  a  sense  of  the  injustice  is  ex- 
pressed of  permitting  the  railroad  company  to  claim  that 
wliicb  was  given  as  consideration  for  building  the  whole  road 
for  building  a  section  of  it.  The  former  proposition  is  dis- 
puted, and  the  record  affords  us  no  evidence  to  resolve  the 
dispute,  nor  is  it  necessary.  Whatever  the  inducement  to  the 
grant,  and  whatever  comment  the  conduct  of  the  railroad 
company  may  bear,  its  rights  must  be  measured  by  the  terms 
of  the  act  of  congress.  There  was  no  preference  expressed  by 
it,  and  the  order  of  construction  of  the  parts  of  the  road  was 
unreservedly  committed  to  the  company. 

It  is  further  urged,  however,  that  there  is  necessarily  a 
Ambifvities  In  doubt  as  to  the  meaning  of  the  acts  of  congress, 
RtatutMffraot-  arising  from  their  language  and  the  decision  of 
Irty-How'*"''^  Secretary  Lamar,  and  that  such  doubt  must  be  re- 
conRtroed.  solved  iu  favor  of  the  government ;  and  in  support 
of  this  the  language  of  Mr.  Justice  Field  in  Slidell  v.  Grand- 
jean,  111  U.  S.  437,  is  quoted,  as  follows : 

"  Where  a  statute  operates  as  a  grant  of  public  property  to 
an  individual,  or  the  relinquishment  of  a  public  interest,  and 
there  is  doubt  as  to  the  meaning  of  its  terms  or  as  to  its  gen- 
eral purpose,  that  construction  should  be  adopted  which  will 
support  the  claim  of  the  governmient  rather  than  that  of  the 
individual.     Nothing  can  be  inferred  against  the  state.'* 

We  think  counsel  makes  too  broad  an  application  of  the 
language  of  the  learned  justice.  The  rule  it  expresses  is 
■directed  against  putting  into  a  statute,  by  presumption  or  in- 
ference, that  which  its  language  does  not  express,  or  where. 
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sfter  interpretation  has  been  exercised,  the  language  will  bear 
equally  two  meanings.  It  does  not  mean,  because  a  contro- 
versy can  be  started,  there  must  be  judicial  doubt.  If  so,  the 
rule  would  be  as  simple  as  summary,  and  we  may  well  won- 
der at  the  long  line  of  cases  in  which  public  grants  have  de- 
manded and  received  construction  by  the  supreme  court,  and 
the  grants  sustained  against  not  only  ingenious,  but  strong 
and  plausible  contentions  to  the  contrary. 

We  have  an  illustration  in  a  decision  cited  by  both  sides. 
Land  grants  came  up  for  consideration  in  U.  S.  v.  Uiiiou 
Pac.  R.  Co.,  148  U.  S.  562,  and  the  difference  in  the  construc- 
tions contended  for  involved  200,000  acres  of  land.  The  terms 
of  the  acts  were  ambiguous  iu  the  sense  that  there  was  contro- 
versy about  them  by  able  minds,  including  that  of  a  secretary 
of  the  interior.  The  decision  of  the  supreme  court  was, 
nevertheless,  against  the  United  States.  We  do  not  consider 
it  necessary  to  dwell  on  this  point  further,  as  we  deem  the 
granting  and  forfeiting  acts  reasonably  plain. 

The  action  and  opinion  of  the  secretary  of  the  interior  in 
opening  the  disputed  lands  to  settlement  are  urged  upon  us 
as  a  contemporaneous  construction  of  the  acts  of  Contempora- 
<5ongress.     It  could  not  be  of  both  acts.     It  could  "•**"■  ***■" 
only  be  of  the  forfeiting  act.    If  there  was  contem-  Hct'of  c«n- 
poraneous  construction  of  the  granting  act,  it  was  vreu. 
by  a  former  secretary  of  the  interior  when  he  approved  the 
location  by  the  company  of  the  part  of  the  road  from  Port- 
laud  to  McMinnville,  and  accepted  the  sections  from  Portland 
to  Hillsboro,  and  from  the  latter  to  McMinnville.     This  con- 
struction was  against  the  present  contention  of  the  United 
States,  and  the  subsequent,  not  contemporaueous,  construc- 
tion of  his  successor,  of  many  years*  interval.     A  period  of  15 
years  elapsed  between  the  granting  act  and  the  forfeiting  act. 

Whatever  strength,  therefore,  there  is  in  the  rule,  supports 
our  interpretation  of  the  former  ;  and  if  it  could  be  contended 
that  the  forfeiting  act,  notwithstanding,  revokes  the  grant  to 
the  disputed  lands,  questions  would  arise  which  Jjave  not 
been  submitted  for  our  judgment,  and  we  have  no  desire  to 
volunteer  in  their  consideration. 

The  appellee  further  contends  that  the  government  had  a 
right  to  revoke  the  grant,  because  the  Oregon  Central  Rail- 
road Company  was  incorporated  in  1868 ;  and  at  Land  trrant  to 
such  time,  under  the  laws  of  Oregon,  a  corporation  ««"«p»»t  »»^ 
had  power   only,  to  auote  from  the  statute,  "  To  Z\du!Il-^ 
purchase,  possess,  ana  dispose  of  such  real  and  Eireft. 
personal  property  as  may  be  necessary  and   convenient  to 
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carry  into  effect  tbe  object  of  the  iDcorporation,"  and  that  the 
object  of  its  incorporation  was  defined  in  its  articles  as 
follows : 

'*  The  object  and  business  of  the  corporation  shall  be  to 
construct  and  operate  a  railroad  from  the  city  of  Portland 
through  the  Willamette  Valley  to  the  south  boundary  of  the 
state,  under  the  laws  of  Oregon  and  the  laws  of  congress  re- 
cently  passed,  granting  lands  in  aid  for  such  purposes." 

The  answer  to  this  contention  is  that  the  company  did  have 
the  power  to  construct  a  road  from  Portland  to  McMinnvilley 
and  to  accept  a  grant  in  aid  of  it ;  and  that,  besides,  it  is  a 
question  for  the  state  of  Oregon,  and  not  the  United  States. 

In  Bank  v,  Matthews,  98  U.  S.  628,  Justice  Swayne,  speak- 
ing for  the  court,  said  : 

"  Where  a  corporation  is  incompetent  by  its  charter  to  take 
a  title  to  real  estate,  a  conveyance  to  it  is  not  void,  but  only 
voidable,  and  the  sovereign  alone  can  object.  It  is  valid 
until  assailed  in  a  direct  proceeding  instituted  for  that  pur- 
pose." 

In  support  of  this  the  learned  justice  cited  a  number  of 
cases,     oee,  also,  Co  well  v.  Springs  Co.,  100  U.  S.  55. 

Judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  tkia 
opinion. 


Babden  (Richard  P.)  et  <d. 

V. 

Northern  Pacific  Railroad  Co. 

(154  U.  8.  288.) 

Land  Grants  to  Railroads  [(1)  p.  592]— Exception  of  Mineral  Lands—Act 
Congress  July  2, 1864.— Act  of  congress,  July  2,  1864,  ch.  217.  §  3  (18 
Srnt.  365),  granted  public  lands  in  aid  of  the  Northern  Pacific  Railroad 
Company  with  a  proviso  that  all  mineral  lands,  other  than  coal  and  iron, 
should  lie  excluded  from  the  operation  of  the  act,  whether  the  sjime  were 
known  or  unknown  ;  held  that  actual  mineral  lands,  other  than  those  ex- 
cepted in  the  act  itself,  were  excluded  from  the  grant,  although  not  known 
to  l>»  such  at  the  time  of  the  actual  location  of  the  railroad,  and  that  the 
grantee  had  the  right  to  select  unoccupied  and  unappropriated  agricultural 
lands  nearest  the  line  of  the  road  in  place  of  any  such  lands.  {PUge  518 
et  spq ) 

Same— Filing  of  Surveys  in  Local  Land  Officoi  and  Acceptance  by 
Register— Effect.— The  fact  that  under  a  land  grant  a  railroad  company 
listed  the  sections  which  embrace  the  mineral  lands  in  controversy  with 
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other  sections  as  portions  of  its  grant,  and  filed  such  lists  in  the  local  land 
oflSce,  and  paid  the  receiver*s  fees  for  filing  ;  and  the  additional  fact  that 
the  register  and  receiver  accepted,  allowed  and  approved  the  list,  and  cer- 
tified the  same  to  the  commissioner  of  the  general  land  office,  gives  the 
railroad  company  no  title  thereto  where  no  patent  for  the  lands  has  been 
issued.     {Puf/e  525,  526.) 

Same — Exception  of  Mineral  Lands— Authorization  of  Road  to  Mortgage 
its  Grant— Effect  upon  Rights  of  the  Governments —The  fact  that  a  rail- 
road company  to  which  a  land  grant  has  been  made,  is  authorized,  by  con- 
gress, to  place  a  mortgage  upon  its  entire  property,  including  the  lands 
under  such  grant,  and  that  the  mortgage  so  authorized  is  placed,  does  not 
give  the  railroad  company  any  right  to  mineral  lands  included  in  its 
» grant,  not  known  to  be  such  at  the  time  of  the  definite  location  of  the 
road.     (Page  529.) 

Grant  of  a  Public  Nature  Must  be  Strictly  Construed.— If  the  terms  of 
such  grant  are  plain  and  unambiguous,  tliere  can  be  no  difficulty  in  inter- 
preting them,  but  where  they  admit  of  different  meanings,  one  of  exten- 
sion and  one  of  limitation,  they  must  he  interpreted  in  a  sense  favorable  to 
the  grantor.  Such  construction  must  be  given  to  them  as  will  carry  out 
the  intent  of  congress,  irrespective  of  the  difficulties  to  be  met  with  in  giv- 
ing full  effect  to  the  language  used,  if  the  grams  were,  by  the  instruments, 
not  private  conveyances.  In  ascertaining  the  intent  of  congress,  in  making 
a  public  grant,  reference  must  be  had  to  the  condition  of  the  country  at 
tiie  time  the  grant  was  made  as  well  iis  the  purpose  declared  on  its  face. 
{Puffp  530.) 

Land  Department— Jurisdiction— Its  Judgments  Not  Subject  to  Col- 
lateral Attack. — Wherever  congress  h^is  provided  for  the  disposition  of  any 
p«)rtion  or'  the  public  lands  of  a  particular  character,  and  authorized  the 
officers  of  the  land  department  to  issue  a  patent  for  such  lands,  upon 
ascertaining  certain  facts,  that  department  has  jurisdiction  to  inquire  into 
and  determine  as  to  the  existence  of  such  facts,  and  in  the  absence  of 
fraud,  imposition  and  mistake,  its  determination  is  conclusive  against  col- 
lateral attack.     (Page  531-534.) 

Delay  in  Issuing  Patent  under  Land  Grant— Effect.— The  delay  of  the 
government  in  issuing  a  patent  to  the  grantee  of  a  land  grant,  does  not 
afft'Ct  the  power  of  the  grantee  to  .-ussert,  in  the  meantime,  by  possessory 
action,  its  right  to  lands  which  are  clearly  within  the  terms  of  the  grant. 
But  such  delay  cannot  have  the  effect  of  entitling  the  grantee  to  recover 
land  wiiich  it  admits  to  be  within  the  exceptions  of  the  grant.    (Page  535.) 

Messrs.  Justices  Brewer,  Gray,  and  Shiras  dissenting,     (l^ge  536.) 

Deffeback  v.  Hawke,  115  U.  S.  892  ;  Davis  v.  Wiebold,  139  U.  S.  507,  ex- 
plained and  distinguished. 

In  Error  to  the  Circuit  Court  of  tbe  United  States.  Dis- 
trict of  Montana. 

This  was  an  action  for  the  possession  of  certain  parcels  of 
land  containing  veins  or  lodes  of  rock  in  place,  hearing  gold, 
silver,  and  other  precious  metals,  situated  within 
section  27  of  township  10  north,  range  4  west  of  **  *' 

the  principal  meridian  of  Montana,  claimed  by  the  Northern 
Pacific  Railroad  Company — the  plaintiff  below,  the  defendant 
in  error  here — as  parts  of  the  laud  granted  to  it  by  the  act  of 

1(N.  8.)  A.  &E.  U.  Castas 
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coDgress  of  July  2,  1864,  entitled  "  An  act  granting  lands  to 
aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
Lake  Superior  to  Puget  sound,  on  the  Pacitic  coast,  by  the 
northern  route,"  and  the  acts  and  resolutions  supplementary 
aud  amendatory  thereof,  13  Stat.  c.  217,  p.  365. 

By  its  first  section  the  plaintiff  was  incorporated  and  au- 
thorized to  construct  and  maintain  a  continuous  railroad  and 
telegraph  line,  with  the  appurtenances,  from  a  point  on  Lake 
Superior,  in  the  state  of  Minnesota  or  Wisconsin,  and  thence 
westerly,  by  the  most  eligible  route,  as  should  be  determined 
by  the  company,  within  the  territory  of  the  United  States,  on 
a  line  north  of  the  forty-fifth  degree  of  latitude,  to  some  point 
on  Puget  sound,  with  a  branch  by  the  valley  of  the  Columbia 
river  to  a  point  at  or  near  Portland,  in  the  state  of  Oregon. 
The  company  was  invested  with  all  the  powers,  privileges, 
and  immunities  necessary  to  carry  into  effect  the  purposes  of 
the  act. 

By  the  third  section  a  grant  of  land,  other  than  mineral, 
was  made  to  the  company  in  words  of  present  conveyance  to 
aid  in  the  construction  of  the  railroad  and  telegraph  line  and 
for  other  purposes.  Its  language  is :  **  That  there  be,  and 
hereby  is,  granted  to  the  *  Northern  Pacific  Bailroad  Com- 
pany,* its  successors  and  assigns,  for  the  purpose  of  aiding  in 
the  construction  of  said  railroad  and  telegraph  line  to  the 
Pacific  coast,  and  to  secure  the  safe  aud  speedy  transporta- 
tion of  the  mails,  troops,  munitions  of  war,  and  public  stores 
over  the  route  of  said  line  of  railway  every  alternate  section 
of  public  land,  not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per  mile  on  each  side 
of  said  railroad  line,  as  said  company  may  adopt,  through  the 
territories  of  the  United  States,  aud  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad  whenever  it  passes 
through  any  state,  and  whenever  on  the  line  thereof  the 
United  States  have  full  title,  not  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  free  from  pre-emption  or  other 
claims  or  rights  at  the  time  the  line  of  said  road  is  definitely 
fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office,  and  whenever  prior  to  said 
time  any  of  said  sections  or  part  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  homestead  settlers,  or 
pre-empted,  or  otherwise  disposed  of,  other  lands  shall  he 
selected  by  said  company  in  lieu  thereof,  under  the  direction 
of  the  secretary  of  the  interior,  in  alternate  sections  and  des- 
ifjnated  by  odd  numbers,  not  more  than  ten  miles  beyond  the 
limits  of  said  alternate  sections." 
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The  grant  thus  made  is  accompanied  with  certain  con- 
ditions or  provisos, — these  among  others :  "  That  all  mineral 
lands  be,  and  the  same  are  hereby,  excluded  from  the  oper- 
ations of  this  act,  and  in  lieu  thereof  a  like  quantity  of  un- 
occupied and  unappropriated  agricultural  lauds,  in  odd-num- 
bered sections,  nearest  to  the  line  of  said  road,  may  be 
selected,  as  above  provided ;  and  that  the  word  *  mineral ' 
when  it  occurs  in  this  act  shall  not  be  held  to  include  iron  or 
coal." 

By  the  fourth  section  it  was  enacted  :  "That  whenever  said 
Northern  Pacific  Railway  Company  shall  have  twenty-five 
consecutive  miles  of  anj^  portion  of  said  railroad  and  telegraph 
line  ready  for  the  service  contemplated,  the  president  of  tlie 
United  States  shall  appoiut  three  commissioners  to  examine 
the  same,  and  if  it  shall  appear  that  twenty-five  consecu- 
tive miles  of  said  road  and  telegraph  line  have  been  com- 
pleted in  a  good,  substantial,  and  workmanlike  manner,  us  in 
all  other  respects  required  b}'  this  act,  the  commissioners 
shall  so  report  to  the  president  of  the  United  States  ;  and 
patents  of  lands,  as  aforesaid,  shall  be  issued  to  said  company, 
confirming  to  said  company  the  right  and  title  to  said  lands, 
situated  opposite  to  and  coterminous  with  said  completed 
section  of  said  road  ;  and  from  time  to  time,  whenever  twenty  - 
five  additional  consecutive  miles  shall  have  been  constructed, 
completed,  and  in  readiness  as  aforesaid,  and  certified  by  said 
commissioners  to  the  president  of  the  United  States,  then 
patents  shall  be  issued  to  said  company  conveying  the  ad- 
ditional sections  of  lands  as  aforesaid ;  and  so  on  as  fast  as 
every  twenty-five  miles  of  said  road  is  completed  as  afore- 
said." 

By  the  sixth  section  it  was  enacted  :  "That  the  president  of 
the  United  States  shall  cause  the  lands  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said 
road,  after  the  general  route  shall  be  fixed,  and  as  fast  as 
may  be  required  by  the  construction  of  said  railroad  ;  and 
the  odd  sections  of  land  hereby  granted  shall  not  be  liable 
to  sale  or  entry  or  pre-emption  before  or  after  tliey  are  sur- 
veyed, except  by  said  company,  as  provided  in  this  act ;  but 
tlie  provisions  of  the  act  of  September,  1841,  granting:  pre- 
emption rights,  and  the  acts  amendatory  thereof,  and  of  the 
act  entitled  '  An  act  to  secure  homesteads  to  actual  settlers  on 
the  public  domain,'  approved  May  20,  1862,  shall  be,  and  the 
same  are  hereby,  extended  to  all  other  lands  on  the  line  of 
said  road,  when  surveyed,  excepting  those  hereby  granted  to 
said  company;  and  the  reserved  alternate  sections   shall  not 
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be  sold  by  the  goTernment  at  a  price  less  than  two  doUara 
and  fifty  cents  per  acre,  when  oflfered  for  sale." 

The  complaint  alleges  that  the  general  route  of  the  railroad 
extending  through  Montana  was  fixed  February  21,  1872,  and 
the  lands  in  controversy  were  within  40  miles  of 
DilinZ  *"  such  general  route,  and  were  public  lands  not  re- 
served, sold,  granted,  or  otherwise  appropriated, 
and  were  free  from  pre-emption  or  other  claims  or  rights ; 
that  thereafter,  July  6,  1882,  the  line  of  the  road,  extending 
opposite  and  past  the  described  lands,  was  definitely  fixed, 
and  a  plat  thereof  filed  in  the  office  of  the  commissioner  of  the 
general  land  office,  and  that  the  demanded  parcels  were  with- 
in 40  miles  of  the  line  thus  definitely  fixed ;  that  thereafter 
the  plaintiff  constructed  and  completed  that  portion  of  its 
railroad  and  telegraph  line  extending  over  and  along  the  line 
of  definite  location;  that  thereafter  the  president  of  the 
United  States  appointed  three  commissioners  to  examine  the 
same,  and  they  reported  to  liira  that  that  portion  of  the  rail- 
road and  telegraph  line  haaV  been  completed  in  a  good,  sub- 
stantial, and  workmanlike  manner,  in  all  respects,  as  required 
by  the  act  of  July  2,  1864,  and  the  act  supplementary  thereto 
and  amendatory  thereof ;  that  the  president  accepted  the  line 
as  thus  constructed  and  completed  ;  that  at  the  time  of  filing 
the  plat  of  definite  location  in  the  office  of  the  commissioner 
of  the  general  land  office,  namely,  July  6, 1882,  the  described 
land  was  not  known  mineral  laud,  and  was  more  valuable  for 
grazing  than  for  mining  purposes ;  that  in  1868  all  the  lands 
in  township  10  north,  of  range  4  west,  were  duly  surveyed, 
and  the  township  plat  was,  September  9,  1868,  filed  in  the 
United  States  district  land  office  for  the  district  of  Helena, 
Mont.,  that  being  the  district  in  which  said  township  is  situated, 
and  by  that  survey  the  land  of  the.  township  was  ascertained 
and  determined  to  be  agricultural,  and  not  mineral,  and  that 
said  determination  and  report  have  continually  remained  in 
force  ;  that  after  the  completion  of  the  railroad  the  plaintiff 
listed  the  section,  including  the  lands  described,  and  other 
lands,  as  portions  of  the  grant,  and  on  November  8,  1868, 
filed  the  list  in  the  district  land  office  at  Helena,  and  paid  the 
fees  allowed  by  law  ;  that  the  list  was  accepted  and  approved 
by  the  receiver  and  register,  and  certified  to  the  commissioner 
of  the  general  land  office,  and  has  since  remained  in  the  same 
district  land  office  and  in  the  office  of  the  commissioner; 
that  at  the  time  of  the  acceptance,  approval,  and  allowance  of 
the  list,  and  at  all  times  prior  thereto,  no  part  of  the  land  was 
known  mineral  land,  or  was  of  greater  value  for  mining  pur- 
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poses  than  for  grazing,  agriculttiral,  or  town-site  purposes ; 
that  during  the  year  1888  certain  veins  or  lodes  of  rock  in 
place,  bearing  gold  and  silver  and  other  precious  metals,  were 
discovered  on  said  described  land,  and  thereafter  William  B. 
Wells,  William  Muth,  Harpin  Davies,  and  Bichard  P.  Barden, 
<;itizens  of  the  United  States,  without  the  consent  and  against 
the  will  of  the  plaintiif,  entered  upon  said  land,  and  made 
locations  of  said  veins  and  lodes  upon  certain  lots  thereof,  as 
follows,  to  wit :  The  Vauderbilt  quartz  lode  mining  claim  on 
lot  68,  August  10,  1888 ;  the  Four  Jacks  and  the  New  York 
Central  &  Hudson  Biver  quartz  lode  mining  claims  on  lots  72, 
74,  and  75,  respectively,  May  9,  1889 ;  and  the  Chauncey  M. 
Depew  quartz  lode  mining  claim,  on  lot  73, — all  of  said  lots 
being  within  section  27,  township  10  north,  mnge  4  west; 
that  the  defendants  are  in  possession  of  said  lots,  claiming 
under  said  locations,  through  mesne  conveyances  from  the 
locators,  and  have  been  and  are  extracting  ore  therefrom  ;  and 
that  the  same  are  mineral  lands. 

And  the  complaint  further  alleges  that  the  United  States 
have  failed,  neglected,  and  refused  to  issue  to  the  plaintiff  a 
patent  for  said  laud,  though  all  acts  required  by  law  to  entitle 
the  plaintiff  to  a  patent  have  been  fully  performed  ;  that  the 
title  to  the  premises  has  vested  in  the  plaintiff  under  and  by 
virtue  of  the  acts  of  congress,  and  its  compliance  therewith  ; 
that  the  lots  designated  are  of  the  value  of  over  $6000 ;  and 
that  the  value  of  the  ore  wrongfully  extracted  and  taken  from 
them  by  the  defendants  is  over  $100. 

Wherefore,  the  plaintiff  prays  judgment  against  defendants 
for  the  recovery  of  the  possession  of  the  said  lots,  for  the 
value  of  the  ore  so  extracted,  and  for  costs. 

To  this  complaint  the  defendants  demurred  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  entitle  the  plaintiff  to  the  relief  prayed,  pg^t*- 
The  demurrer  was  argued  before  the  circuit  judge  D^mvrrerto 
ami  the  district  judge  holding  the  circuit  court  of  contpi^in*. 
the  ninth  circuit,  at  Helena,  in  the  state  of  Montana,  and  they 
differed   in  opinion  upon  the  demurrer  ;  the  circuit    judge 
holding  that  it  was  insufficient,  and  should  be  overruled,  and 
the  district  judge  dissenting  therefrom. 

Judgment  was  accordingly  entered,  overruling  the  demur- 
rer, and  the  defendants  were  allowed  10  days  within  which  to 
answer  the  complaint.     But  they  came  into  court,  Faetn-jadp^- 
And  stated  that  they  would  abide  by  their  demur-  »eiitoi 
rer,and  declined  to  file  an  answer,  whereupon  their  **"""'^'««^- 
default  was  entered ;  and,  on  application  of  the  plaintifi^s  at- 
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torneys,  it  was  ordered  that  judgment  be  entered  agaiust 
them  for  the  recovery  of  the  possession  of  the  lots  designated, 
the  value  of  the  ore  taken  therefrom,  and  costs  of  suit,  which 
was  accordingly  done. 

To  the  ruling  of  the  court  in  overruling  the  demurrer,  ex- 
ception was  taken  by  the  defendants,  and  to  reverse  the 
judgment  they  have  brought  the  case  to  this  court  on  writ  of 
error. 

E,  W.  Tocle^  Wm.  Wallace,  M.  t\  Morris ^  W.  W.  Dixon,  Atty. 
Oen.  Miller,  and  AssL  Atty.  Gen.  Shields,  for  plaintiffs  in  error, 

James  McNaught,  A.  H,  Garland,  and  Ja^.  C.  Carter,  for  de- 
fendant in  error, — on  argument  jit  October  term,  1892. 

W.  W,  Dixon  and  Sd,  Gen,  Maxwell,  for  plaintiffs  in  error, 

Jos.  McNaught  and  Jas.  0.  Carter,  for  defendant  in  error,. 
— on  reargument. 

Mr.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  action  is  brought  for  the  possession  of  certain  parcels 
or  lots  of  mineral  land  claimed  by  the  plaintiff  below — the  de- 
fendant in  error  here — as  embraced  in  the  grant  of 
Arcor'jiii  *^®  Uuited  States  of  July  2,  1864.  The  facts  con- 
2,^1864.  "  '  stituting  the  claim  of  the  plaintiff  are  set  forth  at 
length  in  the  complaint,  and  to  their  sufficiency  the 
defendants  demurred,  as  not  constituting  a  cause  of  action  or 
entitling  the  plaintiff  to  the  relief  prayed.  The  lots  are  there 
conceded  to  be  mineral  lands,  and  the  grant  of  the  govern- 
ment applies,  in  terms,  only  to  lands  other  than  mineral. 

To  remove  any  doubt  of  the  intention  of  the  government  to 
confine  its  concession  to  lands  of  that  character,  the  grant  is 
accompanied  with  a  proviso  declaring  that  all  mineral  lands 
are  excluded  from  its  operations.  And  as  if  to  cut  off  every 
possible  suggestion,  by  any  ingenious  and  strained  construc- 
tion, that  mineral  lands  might  be  reached  under  the  legislation 
giving  vast  tracts  of  public  lands  to  states  and  i)rivate  corpo- 
rations, under  the  pretense  of  aiding  public  improvements,  :i 
joint  resolution  w?vs  passed  bv  congress  in  January  of  the  fol- 
lowing year,  d^i  ^ning  "  that  no  act  passed  at  the  first  session 
of  the  thirtv-eif^lith  congress  [that  being  of  the  year  1864} 
granting  lands  to  states  or  corporations  to  aid  in  the  construc- 
tion of  roads,  or  for  other  j)ur poses,  or  to  extend  the  time  of 
grants  heretofore  made,  sliall  be  so  construed  .as  to  embraco 
mineral  lands,  which  in  all  cases  sliall  be  and  are  reserved  o:;- 
cl'^sively  to  the  United  States,  unless  otherwise  specially  ]m-(»- 
vided  in  the  act  or  acts  making  the  grant."     13  Stat.  567. 
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This  provision  should  be  borne  in  mind  when  the  statement 
is  made,  as  it  is,  that  there  has  been  no  reservation  of  mines 
or  minerals  to  the  government 

No  part  of  the  contemplated  road  or  telegraph  line  of  the 
Northern  Pacific  Railroad  Company  had  at  the  passage  of 
this  joint  resolution  been  constructed  or  commenced  ;  and  on 
the  authority  of  the  case  of  Northern  Pac.  B.  Co.  v.  Traill  Co.. 
115  U.  8.  GOO,  23  Am.  &  Eng.  B.  Cas.  364.  Its  provisions  are 
to  be  deemed  an  amendment  of  the  original  act,  and  as  oper- 
ative as  if  originally  incorporated  therein. 

The  action  being  for  the  possession  of  lands  conceded  to  be 
minei'al,  under  the  act  of  congress  of  July  2,  1864,  it  would 
seem  that  the  simple  reading  of  the  granting  clause  and  its 
proviso,  and  the  joint  resolution  mentioned,  would  be  a  suffi- 
cient answer  to  the  complaint,  and  a  sufficient  reason  to  sus- 
tiiin  the  demurrer,  without  further  consideration.  But  the 
plaintiff's  counsel  appear  to  find  in  the  fact  which  they  allege — 
tliat  the  lands  were  not  known  to  be  mineral  at  the  time 
the  plaintiff,  by  the  definite  location  of  the  line  of  its  road, 
was  able  to  identify  the  sections  granted — a  sufficient  ground 
to  avoid  the  limitations  of  the  grants  and  the  prohibitions  of 
the  proviso  and  joint  resolution. 

The  grant  was  of  20  alternate  sections  of  land  designated 
by  odd  numbers,  on  each  side  of  the  road  which  the  plaintiff 
was  authorized  to  construct, — a  tract  of  2,000  miles  in  length, 
and  40  miles  in  width,  constituting  a  territory  of  80,000  square 
miles.  It  is  true  the  grant  was  a  float,  and  the  location  of  the 
sections  could  not  be  made  until  the  line  of  the  proposed 
road  had  become  definitely  fixed.  The  ascertainment  of  the 
location  of  the  sections  in  no  respect  affected  the  nature  of 
the  lands,  or  the  conditions  on  which  their  grant  was  made. 
If  swamp  lauds  or  timber  lands  or  mineral  lands,  previously, 
they  continued  so  afterwards. 

It  is  also  true  that  the  grant  was  one  in  prcesenti,  of  lands 
to  be  afterwards  located.  From  the  immense  territory  from 
which  the  sections  were  to  be  taken,  it  could  not  be  known 
where  they  would  fall  until  the  line  of  the  road  was  estab- 
lished. Then  the  grant  attached  to  them,  subject  to  certain 
specified  exceptions;  that  is,  the  sections,  or  parts  of  sections, 
which  had  been  previously  granted,  sold,  reserved,  occupied 
by  homestead  settlers,  or  pre-empted,  or  otherwise  disposed 
of,  were  excepted,  and  the  title  of  its  other  sections  or  parts 
of  sections  attached  as  of  the  date  of  the  grant,  so  as  to  cut  off 
intervening  claimants.  In  that  sense  the  grant  was  a  present 
one. 
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But  it  was  still,  as  such  grant,  subject  to  the  exception  of 
dranttoftid  mineral  lands  made  at  its  date,  or  then  excluded 
rftiinmds— Ex-  therefrom  by  conditions  annexed.  Whatever  the 
«eptiuu  of  location  of  the  sections,  and  whatever  the  excep- 
miuerai  Undi.  ^jQ^g  ^jJ^qu  arising,  there  remained  that  original  ex- 
ception declared  in  the  creation  of  the  grant.  The  location  of 
the  sections,  and  the  exceptions  from  other  causes,  in  no 
respect  affected  that  one,  or  limited  its  operation.  There  is 
no  language  in  the  act  from  which  an  inference  to  that  effect 
can  be  drawn,  in  the  face  of  its  declaration  that  all  mineral 
lands  are  thereby  **  excluded  from  its  operations  "  and  of  the 
joiut  resolution  of  1865  that  "no  act  of  the  thirty-eighth  con- 
gress [that  is,  of  the  previous  session  of  1864],  granting  lands 
to  states  or  corporations,  to  aid  in  the  construction  of  roads 
or  for  other  purposes,  shall  be  so  construed  as  to  embrace 
mineral  lands." 

The  plaintiff,  however,  appears  to  labor  under  the  persua- 
sion that  only  those  mineral  lands  were  excepted  from  the 
grant  which  were  known  to  be  such  on  the  identifi- 
tii»Uftttd^*ftr«  cation  of  the  granted  sections  by  the  definite  loca- 
minerai-  tion  of  the  proposed  road,  and  the  ascertainment 
When  ir  win  ^fc  ^hat  time  of  the  exceptions  from  them  of  parcels 
Affect  grant.  ^£  j^^^  previously  disposed  of,  and  that  the  want 
of  such  knowledge  operated  in  some  way  to  eliminate  the 
reservation  made  by  congress  of  the  mineral  lands. 

But  how  the  absence  of  such  knowledge,  on  the  ascertain- 
ment of  the  sections  granted,  and  the  parcels  of  land  em- 
braced therein,  previously  disposed  of,  had  the  eifect,  or 
could  have  the  effect,  to  eliminate  the  reservation  of  mineral 
lauds  from  the  act  of  congress,  we  are  unable  to  comprehend. 
Such  a  conclusion  can  only  arise  from  an  impression  that  a 
grant  of  land  cannot  be  made  without  carrying  the  minerals 
therein,  and  yet  the  reverse  is  the  experience  oif  every  day. 

The  granting  of  lands,  either  by  the  government  or  indi- 
viduals, with  a  reservation  of  certain  quarries  therein,  as  of 
marble  or  granite  or  slate,  or  of  certain  mines,  as  of  copper 
or  lead  or  iron,  found  therein,  is  not  an  uncommon  proceed- 
ing ;  and  the  knowledge  or  want  of  knowledge  at  the  time  by 
the  grantee,  in  such  cases,  of  the  property  reserved,  in  no 
respect  affects  the  transfer  to  him  of  the  title  to  it.  No  one 
will  affirm  that  want  of  such  knowledge  on  the  identification 
of  the  lands  granted,  containing  the  reserved  quarries  or 
mines,  would  vacate  the  reservation  ;  and  we  are  unable  to 
perceive  any  more  reason,  from  that  cause,  for  eliminating 
the  reservation  of  minerals  in  the  present  case  from  the  grant 
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of  the  goyernment,  thau  for  eliminating  for  a  like  cause  the 
reservation  of  quarries  or  mines  in  the  cases  supposed. 

And  it  will  hardly  be  pretended  that  congress  has  not  the 
power  to  grant  portions  of  the  public  land  with  a  reservation 
of  any  severable  products  thereof,  whether  minerals  or  quar- 
ries contained  therein,  and  whether  known  or  unknown ;  yet 
such  must  be  the  contention  of  the  plaintiff,  or  its  conclusion 
will  fall  to  the  ground. 

The  cases  cited  in  support  of  the  claim  of  the  plainti£f  only 
show  that  the  identification  of  the  sections  granteu, 
and  of  the  exceptions  therefrom  of  parcels  of  land  ^'•rtmiDpree- 
previously  disposed  of,  leaves  the  title  of  the  re-  piau^**' 
maining  sections,  or  parts  thereof,  to  attach  as  of 
the  date  of  the  grant,   but    has  absolutely  no  other  e£fect. 
Such  is  the  purport,  and  the  sole  purport,  of  the  cases  of  St. 
Paul  &  P.  R  Co.  V.  Northern  Pac.  R.  Co.,  139  U.  S.  105,  and 
Salt  Co.  V.  Tarpey,  142  U.  S.  241,  51  Am.  &  Eng.  E.  Cas.  276, 
cited  by  the  plaintiff. 

In  both  of  those  cases  the  writer  of  this  opinion  had  the 
honor  to  write  the  opinions  of  this  court ;  and  it  was  never 
asserted  or  pretended  that  the}'  decided  anything  whatever 
respecting  the  minerals,  but  only  that  the  title  to  the  lands 
granted  took  effect,  with  certain  designated  exceptions,  as  of 
the  date  of  the  grant.  They  never  decided  anything  else. 
And  what  was  that  title  ?  It  was  of  the  lands  which  at  the 
time  of  the  grant  were  not  reserved  as  minerals,  and  of  the 
lands  which  at  the  time  of  the  location  had  not  been  sold, 
reserved,  or  to  which  a  pre-emption  or  homestead  right  had 
not  attached.  If  one  were  to  sell  land,  reserving  therefrom 
the  minerals  of  gold  or  silver  found  therein,  and  tell  the  pur- 
chaser to  take  the  surveyor,  and  measure  off  the  land,  would 
it  be  urged  or  pretended  that,  the  moment  the  surveyor  ascer- 
tained the  boundaries  of  the  land  sold,  the  reservation  of  the 
minerals  then  undiscovered  would  be  eliminated  ?  Would 
anyone  uphold  the  reasoning  or  the  doctrine  which  would 
assert  such  a  conclusion  ?  And  can  anyone  see  the  difference 
between  the  case  now  before  us  and  the  case  supposed  ? 

Not  a  word  was  said  or  suggested  in  the  cases  cited  about 
the  elimination  of  the  reservation  for  that  cause  ;  and  not 
only  in  the  cases  cited  by  the  plaintiff,  but  in  a  multitude  of 
other  cases,  almost  without  number,  a  like  silence  was  ob- 
served. In  none  of  them  was  it  ever  pretended  that  the  ascer- 
tainment of  the  location  of  the  lands  granted  operated  to  with- 
draw from  the  grant  the  reservation  of  the  minerals  then  un- 
disclosed.    The  grant  did  not  exist  without  the  exception  of 
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mineralB  therefrom,  and  coDgress  has  declared,  in  positive 
terms,  that  the  act  should  not  be  construed  to  embrace  them  ; 
and  there  is  nothing  in  any  of  the  cases  cited  in  the  plaintiiTs 
contention  which  indicates  in  the  slightest  degree  that  the 
original  exception  was  subsequently  qualified. 

It  seems  to  us  as  plain  as  language  can  make  it  that  the  in- 
KzeiisioB  or  tention  of  congress  was  to  exclude  from  the  grant 
mUerfti  laads  actual  mineral  lands,  whether  known  or  unknown, 
— intoBt  of  and  not  merely  such  as  were  at  the  time  known  to 
eoBfrew.  j^^  mineral.  After  the  plaintiff  had  complied  with 
all  the  conditions  of  the  grant,  performed  every  duty  re- 
specting it,  and,  among  other  things,  that  of  definitely  fixing 
the  line  of  the  route,  its  grant  was  still  limited  to  odd  sections 
which  were  not  mineral  at  the  time  of  the  grant,  and  also  to 
those  which  were  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  were  free  from  pre-emption  and  other 
claims  or  rights  at  the  time  the  line  of  the  road  was  definitely 
fixed,  and  was  coupled  with  the  condition  that  all  mineral 
lands  were  excluded  from  its  operation,  and  that  in  lieu 
thereof  a  like  quantity  of  unoccupied  and  unappropriated 
agricultural  lands,  in  odd  sections,  nearest  to  the  line  of  the 
road,  might  be  selected. 

There  is,  in  our  judgment,  a  fundamental  mistake  made  by 
the  plaintiff  in  the  consideration  of  the  grant.  Mineral  lauds 
were  not  conveyed,  but  by  the  grant  itself,  and  the  subse- 
quent resolution  of  congress  cited,  were  specifically  reserved 
to  the  United  States,  and  excepted  from  the  operations  of  the 
grant.  Therefore,  they  were  not  to  be  located  at  all,  and,  if 
in  fact  located,  they  could  not  pass  under  the  grant.  Mineral 
lands  being  absolutely  reserved  from  the  inception  of  the 
grant,  congress  further  provided  that  at  the  time  of  the  loca- 
tion of  the  road  other  lands  should  be  excepted,  viz.,  those 
previously  sold,  reserved,  or  to  which  a  homestead  or  pre- 
emption right  had  attached. 

It  is  difficult  to  perceive  the  principle  upon  which  the  term 
**  known  "  is  sought  to  be  inserted  in  the  act  of 
''•■'"'■•/*■*"*  congress,  either  to  limit  the  extent  of  its  grant  or 
chiiiiffed.  *^®  extent  of  its  mineral,  though  its  purpose  is  ap- 

parent. It  is  to  add  to  the  convenience  of  the 
grantee,  and  enhance  the  value  of  its  grant.  But  to  change 
the  meaning  of  the  act  is  not  in  the  power  of  the  plaintiff,  and 
to  insert  by  construction  what  is  expressly  excluded  is,  in 
terms,  prohibited.  Besides  the  impossibility,  according  to 
recognized  rules  of  construction,  of  incorporating  in  a  statute 
a  new  term, — one  inconsistent  with  its  express  declarations, — 
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there  are  many  reasons  for  holding  that  the  omission  of  the 
word  "  known,"  as  defining  the  extent  of  the  mineral  lauds 
excluded,  was  purposely  intended. 

The  grant  to  the  railroad  company  was,  as  we  have  already 
mentioned,  2,000  miles  in  length  and  40  miles  in  width,  mak- 
ing an  area  of  80,000  square  miles, —a  territory  nearly  equal 
in  extent  to  that  of  Ohio  and  New  York  combined.  This  ter- 
ritory  was  known  to  embrace  in  its  hills  and  mountains  great 
quantities  of  minerals  of  various  kinds,  and,  among  others, 
those  of  gold  and  silver.  It  was  sparsely  inhabited,  and  in 
many  districts  of  large  extent  was  entirely  unoccupied. 

The  policy  of  congress,  as  expressed  in  its  numerous  grants 
of  public  lands  to  aid  in  the  construction  of  rail-  p,>||„of«a». 
roads,  has   always  been  to   exclude  the  mineral  greu  in  ex- 
lands  from  them,  and  reserve  them  for  special  dis-  eiadiDg  mia- 
position,  as   seen   in   the   following   acts,   among  •";"*■** '■ 
others:   Acts  Julv  1,  1862  (12  Stat.  489)  and  of  """•*" '™^- 
July  2,  1864  (13  §tat.  356),  making  grants  to  the  Union  and 
Central  Pacific  Companies ;    Act  July  4,  1866  (14  Stat.  83), 
making  a  grant  to  the  Iron  Mountain  Bailroad  Company  ; 
Act  July  13,  1866  (14  Stat.  94),  making  a  grant  to  the  Placer- 
ville,  etc.,  Eailroad  ;  Act  July  25,  1866  (14  Stat.  239),  making 
a  grant  to  the  California  &  Oregon  Bailroad  (sections  2  and 
10) ;  Act  July  27,  1866  (14  Stat.  292),  making  a  grant  to  the 
Atlantic  &  Pacific  Bailroad  and  to  the  Southern  Pacific  Bail- 
road ;  Act  March  2,  1867  (14  Stat.  548),  making  a  grant  to  the 
Stockton  &  Copperopolis  Bailroad  ;  Act  March  3,  1871   (16 
Stat.  573),  making  a  grant  to  the  Texas  Pacific  Bailroad. 

In  all  of  these  cases,  and  in  all  grauts  of  public  lands  in  aid 
of  railroads,  minerals  (except  iron  and  coal)  have  uniformly 
been  reserved,  and  in  no  instance  has  such  a  graut  been  held 
to  pass  them.  Patents  issued  after  an  examination  and  deter- 
mination of  the  fact  by  the  government  whether  portions  of 
the  land  embraced  in  such  grants  did  or  did  not  contain  other 
minerals,  have  been  held  as  conclusive  in  subsequent  contro- 
versies, and  of  this  we  shall  speak  more  fully  hereafter  ;  but 
grants  in  aid  of  railroads  (and  we  speak  of  no  other  grants) 
before  such  determination  and  issue  of  a  patent  have  never 
been  held  to  pass  other  minerals  than  iron  or  coal,  and  it  is 
only  with  other  minerals,  and  with  lands  containing  them, 
that  we  are  concerned  in  this  case. 

When  the  act  was  passed  making  the  grant  to  the  plaintiff, 
it  would  have  been  impossible  to  state  with  any  accuracy 
what  parts  of  the  tract  contained  minerals,  and  what  did  not. 
That  fact  could  only  be  ascertained  after  extensive  and  caicfj;! 
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explorations ;  and  it  is  not  reasonable  to  suppose  that  con- 
gress would  have  left  that  important  fact  dependent  upon  the 
simple  designation  by  the  plaintiff  of  the  line  of  its  road,  and 
the  possible  disclosure  of  minerals  by  the  way,  instead  of 
leaving  it  to  future  and  special  explorations  for  their  dis- 
covery. 

To  suppose  that  congress  intended  any  such  limitation  would 
be  to  impute  to  it  a  desire  that  its  exclusion  of  minerals  from 
the  grant  should  be  defeated,  which  it  is  impossible  to  admit 

It  is  conceded  that,  in  the  interpretation  of  statutes  like 
the  one  before  us,  reference  may  be  had  not  only  to  the  phys- 
coimtriiiBff  ical  condition  of  the  country,  and  its  surroundings, 
iftDd-frraat  but  that  its  political  conditions  and  necessities 
Jj*'"^**"^''*'  may  also  be  considered.  The  tract  granted  cov- 
sidered.  cred   a   belt   believed    to   be  rich  in  minerals  uf 

gold  and  silver ;  and  the  United  States  were  at  the  time  en- 
gaged in  a  terrific  conflict  for  the  preservation  of  the  Union, 
incurring  an  immense  debt,  exceeding  $2,000,000,000,  and 
many  of  their  citizens  engaged  in  the  struggle  looked  forward 
hopefully  and  confidently  to  this  source  for  relief  to  the 
burdened  treasury. 

And  we  cannot,  with  reason,  suppose  that  under  these  cir- 
cumstances the  United  States  intended  that  the  control  of 
this  source  of  wealth  and  relief  should  be  taken  from  them. 
It  passes  belief  that  they  could  have  deliberately  designed,  in 
this  hour  of  sore  distress,  and  fearful  pressure  upon  their 
finances,  to  give  away,  to  a  corporation  of  their  own  creation, 
not  only  an  imperial  domain  in  land,  but  the  boundless  wealth 
that  might  lay  buried  in  the  mineral  regions  covered  by  80,- 
000  square  miles.  They  knew  that  the  mineral  belt  over 
which  the  proposed  railroad  was  to  pass  was  almost  entirely 
unexplored.  They  therefore  retained  from  their  grant  the 
mineral  lands,  whether  known  or  unknown,  and  left  the  dis- 
covery of  the  minerals  to  future  explorations,  and  their  dis- 
position to  future  legislation. 

We  can  never  admit  that,  at  the  time  and  under  the  circum- 
stances upon  which  the  grant  was  made,  congress  intended 
that  its  clear  words  of  exclusion  of  minerals  should  be  inter- 
preted to  mean  the  exact  reverse ;  thaj:  when  it  declared  that 
**  no  act  of  congress  granting  lands  in  aid  of  railroads  "  passed 
during  the  session  of  1864  (the  session  at  which  the  grant 
under  consideration  was  made)  should  **  be  construed  to  em- 
brace minerals,"  it  meant  that  such  act  might  be  so  construed. 
Never  has  it  as  yet  fallen  to  congress  to  deceive  bj^  its  legis- 
lation and  juggle  in  this  way. 
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To  incorporate  the  term  "  known  *'  into  the  act,  and  add  it 
to  the  description  of  the  mineral  excepted,  would  also  con- 
travene a  settled  rule  in  the  construction  of  grants  like  tiie 
one  before  us, — that  nothing  will  pass  to  the  grantee,  by 
implication  or  inference,  unless  essential  to  the  use  and  enjoy- 
ment of  the  thing  gi'anted,  and  that  exceptions  intended  for 
the  benefit  of  the  public  are  to  be  maintained,  and  liberally 
construed. 

As  justly  observed  by  counsel  for  the  defendants  in  their 
very  able  brief,  "the  reservation  in  the  grant  of  mineral 
lands  was  intended  to  keep  them  under  government  control 
for  the  public  good,  in  the  development  of  the  mineral  re- 
sources of  the  country,  and  the  benefit  and  protection  of  the 
miner  and  explorer,  instead  of  compelling  him  to  litigate  or 
capitulate  with  a  stupendous  corporation,  and  ultimately  suc- 
cumb to  such  terms,  subject  to  such  conditions,  and  amenable 
to  such  servitudes  as  it  might  see  proper  to  impose.  The 
government  has  exhibited  its  beneficence  in  reference  to  its 
mineral  lands  as  it  has  in  the  disposition  of  its  agricultural 
lands,  where  the  claims  and  rights  of  the  settlers  are  fully  pro- 
tected. The  privilege  of  exploring  for  mineral  lands  was  in 
full  force  at  the  time  of  the  location  of  the  defiuite  line  of  the 
road,  and  was  a  right  reserved  and  excepted  out  of  the  grant 
at  that  time." 

Some  weight  is  sought  to  be  given  by  counsel  of  the  plain- 
tiff to  the  allegation  that  the  lands  in  controversy 
are  included  in  the  section  which  was  surveyed  in  un*«u:r»»t«d 
1868,  and  a  plat  thereof  filed  by  the  surveyor  in  the  -b/  irkom  de- 
local  land  office  in  September  of  that  year  from  termiaedand 
which  it  is  asserted  that  the  character  of  the  land  ^^^' 
was   ascertained   and   determined,  and  reported  to  be  agri- 
cultural and  not  mineral.     But  the  conclusive  answer  to  such 
alleged  determination  and  report  is  that  the  matters  to  which 
they  relate  were  not  left  to  the  surveyor  general.     Neither  he 
nor  any  of   his   subordinates   was   authorized  to  determine 
finally  the  character  of  any  lands  granted,  or  make  any  bind- 
ing report  thereon.     Information  of  the  character  of  all  lands 
surveyed  is  required  of  surveying  officers,  so  far  as  knowledge 
respecting  them  is  obtained  in  the  course  of  their  duties,  but 
they  are  not  clothed  with  authority  to  especially  examine  as 
to  these  matters  outside  of  their  other  duties,  or  determine 
them,  nor  does  their  report  have  any  binding  force.     It  is 
simply  an  addition  made  to  the  general  information  obtained 
from  different  sources  on  the  subject. 

In  Cole  V.  Markley,  2  Dec.  Dep.  Int.  847-849,  Mr.  Teller, 
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when  secretary  of  the  interior,  in  a  communication  to  the 
-commissioner  of  the  general  land  office,  speaks  at  large  of  the 
notations  of  surveyors,  and  says  :  "  Public  and  official  informa- 
tion was  the  object  of  these  notations,  with  a  view  to  prevent- 
ing entry  until  the  facts  are  finally  determined.  They  should 
be,  and  they  are,  only  prima  facie  evidence,  and  subject  to  be 
rebutted  by  satisfactory  proof  of  the  real  character  of  the 
laud." 

The  determination  of  the  chaiacter  of  the  land  granted  by 
congress,  in  any  case,  whether  agricultural  or  mineral  or 
swamp  or  timber  land,  is  placed  in  the  officers  of  the  land 
department,  whose  action  is  subject  to  the  revision  of  the 
commissioner  of  the  general  land  office,  and,  on  appeal  from 
him,  by  the  secretary  of  the  interior.  Under  their  direction 
and  supervision,  the  actual  character  of  the  land  may  be  de- 
termined and  fully  established.  The  effect  of  a  patent  issued 
by  them  under  the  authority  of  congress,  as  to  such  matters, 
we  shall  presently  consider. 

In  the  present  case  the  mineral  character  of  the  lands  in 
controversy  is  conceded.  They  are  alleged  in  the  complaint 
to  be  mineral  lands  containing  gold  and  silver  and  other 
precious  metals. 

Nor  is  there  any  force  in  the  averments  that  in  November, 
SftDie-Actoof  1868,  the  plaintiff  listed  the  section  embracing  the 
local  laud  mineral  lauds  in  controversy,  with  other  sections, 
regiRternot  as  portious  of  its  grant,  and  filed  the  lists  in  the 
determinatire.  \qq^\  j^nd  officc  at  Helena,  and  paid  the  receiver's 
fees  for  filing  the  same,  and  that  the  register  and  receiver 
accepted,  allowed,  and  approved  the  list,  and  certified  the 
same  to  the  commissioner  of  the  general  land  office,  and  that 
no  part  of  the  fees  has  ever  been  refunded. 

The  act  of  congress  does  not  provide  that  selections  of  the 
lands  by  the  plaintiff,  as  a  part  of  its  grant,  shall,  in  any 
respect,  change  its  purport  and  effect,  and  eliminate  any  of  its 
reservations ;  nor  does  it  empower  the  officers  of  the  local  land 
office  to  accept  the  list  as  conclusive  with  respect  to  such  grant, 
in  any  particular.  There  was  therefore  no  obligation  on  the 
part  of  anyone  to  refund  to  the  plaintiff  the  fees  paid  on  filing 
the  list  mentioned,  when  an  attempt  is  made  to  do  away  with 
its  supposed  effect. 

There  is,  in  our  opinion,  no  merit  in  any  of  the  positions 
advanced  by  the  plaintiff  in  support  of  its  claim  to  the  mineral 
lands  in  controversy.  The  language  of  the  grant  to  the  plain- 
tiff is  free  from  ambiguity.  The  exclusion  from  its  operation 
of  all  mineral  lands  is  entirely  clear,  and,  if  there  were  any 
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doubt  respecting  it,  the  established  rule  of  constructioD  appli- 
cable to  statutes  making  such  grants  would  compel  a  construc- 
tion favorable  to  the  grantor. 

Some  reference  should  be  made  here  to  the  language  used 
in  the  case  of  Deffeback  v.  Hawke,  115  U.  S.  399,  and 
Davis'  Adm'r  v,  Weibbold,  139  U.  S.  507,  as  it  is  ^;i'I["J,'^" 
contended    that  it  is  in  conflict    with    the   views  tiaVaUiied. 
expressed  in  the  present  case.     If  so,  the  writer  of 
this  opinion,  who  was  also  the  writer  of  the  opinions  in  both 
of  the  cases  cited,  must  take  the  responsibility  of  any  conflict 
with  the  views  now  expressed.     It  is  more  important  that  the 
court  should  be  right  upon  later  and  more  elaborate  consider, 
ation  of  the  cases  than  consistent  with  previous  declarations. 
Those  doctrines  only  will  eventually   stand  which  bear  the 
strictest  examination,  and  the  test  of  experience. 

The  case  of  Defifeback  v.  Hawke  arose  in  this  wise :  The 
plaintiff  asserted  title  to  mineral  lands  under  a  patent  of  the 
United  States,  founded  upon  an  entry  under  the  laws  of 
congress,  for  the  sale  of  mineral  lands.  The  defendant,  not 
having  the  legal  title,  claimed  a  better  right  to  the  premi&es 
by  virtue  of  a  previous  occupation  of  them  by  his  grantor  as 
a  lot  on  a  portion  of  the  public  lands  appropriated  and  used 
as  a  town-site ;  that  is,  settled  upon  for  purposes  of  trade  and 
business,  and  not  for  agriculture,  and  laid  out  into  streets, 
lots,  blocks,  and  alleys  for  that  purpose.  And  it  was  held  by 
this  court  that  no  title  from  the  United  States  to  land  known 
at  the  time  of  sale  to  be  valuable  for  its  minerals  of  gold, 
silver,  cinnabar,  or  copper  could  be  obtained  under  the  pre- 
emption or  homestead  laws,  or  the  town-site  laws,  or  in  any 
other  way  than  as  prescribed  by  the  laws  specially  authoriz- 
ing the  sale  of  such  lands. 

These  three  cases — those  under  the  pre-emption  and  home- 
stead laws  and  town-site  act — were  classed  together.  It  was 
found  that,  under  the  pre-emption  and  homestead  act,  lands 
containing  known  saline  deposits  and  mines  could  not  be 
purchased.  In  the  town-site  act  it  was  provided  that,  by 
virtue  of  its  provisions,  no  title  could  be  acquired  to  any  mine 
of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  mining 
claim  or  possession  held  under  existing  laws ;  and,  under  the 
mineral  act  of  congress,  it  was  provided  that,  in  all  cases,  lands 
valuable  for  minerals  should  be  reserved  from  sale,  except  as 
otherwise  expressly  provided. 

The  court  held  that  under  those  acts,  land  could  be  pur- 
chased which  was  not  known  to  be  mineral ;  and  from  this  the 
inference  was  drawn  that  only  lands  known  at  the  time  of  the 
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sale  to  be  valuable  for  miuerals,  could  be  excluded,  and,  if 
they  were  not  thus  known  to  be  valuable  for  minerals,  a  sale 
might  be  had. 

This  was  not  a  case  arising  upon  a  grant  like  the  one  under 
consideration  at  present ;  but,  inasmuch  as  the  law  of  congress 
authorized  lands  valuable  for  minerals  to  be  sold  geuerally 
under  the  mineral  act,  and  excluded  from  sale  mineral  lamls 
when  claimed  for  homesteads  or  pre-emption  or  for  town-sites, 
it  was  thought  that  these  conflicting  provisions  of  law  would 
be  reconciled  by  simply  excluding  from  the  sale  lands  known 
at  the  time  to  be  mineral.  But  that  case  has  no  bearing  upon 
the  present  one,  involving  the  construction  of  an  act  of  con- 
gress declaring,  in  express  terms,  that  no  mineral  lands  shall 
be  conveyed  by  the  grant  made. 

The  case  of  Davis'  Adm'r  v.  Weibbold  was  an  action  on  the 

Sart  of  a  mineral  claimant  wJio  had  obtained  a  patent  in 
anuary,  1880,  of  a  parcel  of  land  within  the  exterior  limits  of 
Butte  town-site,  subsequently  to  the  patent  for  the  town-site. 
When  the  entry  of  the  town-site  was  had,  and  the  patent 
issued,  and  a  sale  was  thereafter  made  to  the  defendant  of  the 
lots  held  by  him,  it  was  not  known — at  least,  it  does  not 
appear  that  it  was  known — that  there  were  any  valuable  min- 
erals lands  within  the  town-site ;  and  the  question  was 
whether,  in  the  absence  of  this  knowledge,  the  defendant,  wha 
claimed  under  the  town-site  patent,  could  be  deprived,  by  the 
laws  of  the  United  States,  of  the  premises  purchased  and 
occupied  by  him,  because  of  a  subsequent  discovery  of  min- 
erals in  them,  and  the  issue  of  a  patent  to  the  discoverer, 
under  whom  the  plaintiff  claimed. 

The  court  said  that  the  declaration  that  no  title  could  be 
acquired,  under  the  provisions  relating  to  such  town  sites, 
and  the  sale  of  lands  therein,  to  any  mine  of  gold,  silver, 
cinnabar,  or  copper,  or  to  any  valid  mining  claim  or  posses- 
sion held  under  existing  laws,  would  seem,  on  first  impres- 
sion, to  constitute  a  reservation  of  such  mines  in  the  land 
sold,  and  of  mining  claims  on  them,  to  the  United  States. 
But  such  was  held  not  to  be  the  necessary  meaning  of  the 
terms  used.  In  strictness,  they  imported  only  that  the  pro- 
visions by  which  the  title  to  the  land  in  such  town  sites  was 
transferred  should  not  be  the  means  of  passing  a  title  also  to 
mines  of  gold,  silver,  cinnabar,  or  copper  in  the  land,  or  to 
valid  mining  claims  or  possessions  thereon,  but  that  they 
were  to  be  read  in  connection  with  the  clause  protecting  ex- 
isting rights  to  mineral  veins,  and  with  the  qualification  uni- 
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formly   accompauying    exceptions   iu    acts    of    congress    of 
mineral  lands  from  grant  or  sale. 

Tiius  read,  the  court  held  that  they  merely  prohibited  the 
passage  of  title,  under  the  provisions  of  the  town-site  laws,  to 
mines  of  gold,  silver,  cinnabar,  or  copper  which  were  known 
to  exist  on  the  issue  of  the  town-site  patent,  and  to  mining 
claims  and  mining  possessions,  in  respect  to  which  such  pro- 
ceedings had  been  taken,  under  the  law  or  the  custom  of 
miners,  as  to  render  them  valid,  creating  a  property  right  in 
the  holder,  and  not  to  prohibit  the  acquisition  for  all  time  of 
mines  which  then  lay  buried,  unknown,  in  the  depths  of  the 
earth.  The  patent  for  the  town  site  was  therefore  held  to 
cover  minerals  subsequently  discovered  in  the  lands  patented. 
The  patent  was,  in  law,  a  declaration  that  minerals  did  not 
exist  in  the  premises  when  it  was  issued,  and  the  subsequent 
acquisition  of  minerals  in  the  town  site  was  within  the  specific 
authorization  of  the  act  of  congress  that  all  valuable  minerals 
should  be  open  for  exploration  and  sale. 

There  is  a  marked  distinction  between  that  case,  under  the 
town-site  law,  and  the  present  case  under  a  grant  of  congress 
excluding  mineral  lands  from  its  operation,  although  it  is 
conceded  that  some  of  the  language  used  is  broader  than  the 
necessities  of  the  case  required.  Yet  the  effect  given  to  the 
town  site  patent  will  be  found  not  inconsistent  with  the  views 
hereafter  expressed  in  the  present  case. 

Some  effect  is  also  sought  to  be  given  to  the  fact  that  con- 
gress authorized  the  Northern  Pacific  Bailroad  Company  to 
place  a  mortgage  upon  its  entire  property.    Admit-  gn^i^j^ 
ting  that  such  is  the  fact,  the  conclusion  claimed  ftothoruiaff 
does  not  follow.     Congress  thereby  only  author-  Undgrmoito 
ized  a  mortgage  upon  the  property  granted  to  the  *•  "ort^aged. 
company,  which  was  the  lands,  without  minerals.     The  mort- 
gage could  not  cover  more  than  the  property  granted. 

So,  also,  it  is  said  that  the  states  and  territories  through 
which  the  road  passes  would  not  be  able  to  tax  the  Antiiorixed 
property  of  the  company  unless  they  could  tax  the  power  to  ux 
whole  property, — minerals  as  well  as  lands.     We  »*»ff««ti»» 
do  not  see  why  not.      The   authority  to  tax  the  "••"•"•■• 
property  granted  to  the  company  did  not  give  authority  to 
tax  the   minerals,  which   were   not  granted.     The   property 
could  be  appraised  without  including  any  consideration  of  the 
minerals.     The  value  of  the  property  excluding  the  minerals 
could  be  as  well  estimated  as  its  value  including  them.     The 
property  could  be  taxed  for  its  value  to  the  extent  of  the 
title,  which  is  of  the  land. 
1  (N.  8.)  A.  &  E.  K.  Cas.— 34 
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The  grant  under  consideration  is  one  of  a  public  nature. 
It  covers  an  immense  domain,  greater  in  extent  than  the  area 
of  some  of  our  larger  states,  and  it  must  be  strictly 
uTbertrictT^  construed.  It  would  seem  from  the  frequencj- 
roHstrued.  ^^th  which  we  havc  announced  this  doctrine,  that 
it  should  be  forever  closed  against  further  ques- 
tion, but,  as  the  most  extravagant  pretensions  are  made  in  th^ 
plaintiffs  construction  of  the  present  grant,  we  will  venture  to 
refer  to  one  or  two  of  the  impoi*tant  judicial  declarations  on 
that  subject. 

The  general  rule,  when  grants  relate  to  matters  of  public 
interest,  is  thus  forcibly  expressed  by  Chief  Justice  Takey  : 
"  The  object  and  end  of  all  government,"  said  the  chief  jus- 
tice, speaking  for  the  court,  is  to  promote  the  happiness  and 
prosperity  of  the  community  by  which  it  is  established  ;  and 
it  can  never  be  assumed  that  the  government  intended  to 
diminish  its  power  of  accomplishing  the  end  for  which  it  was 
created.  *  *  *  The  continued  existence  of  a  government 
would  be  of  no  great  value,  if,  by  implications  and  presump- 
tions, it  was  disarmed  of  the  powers  necessary  to  accomplish 
the  ends  of  its  creation,  and  the  functions  it  was  designed  to 
perform  transferred  to  the  hands  of  privileged  corporations." 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  5o7. 

In  Leavenworth,  L.  &  G.  R.  Co.  v.  U.  S.,  92  U.  S.  733,  this 
court  said  :  "  The  rules  which  govern  the  interpretation  of 
legislative  grants  *  *  *  *^pply  ^^  ^^^^  to  grants  of 
Sftne-iiius-  lands  to  states  to  aid  in  building  railroads  as  to 
tntue  euei.  grants  of  special  privileges  to  private  corporations. 
In  both  cases  the  legislature,  prompted  by  the 
supposed  wants  of  the  public,  confers  on  others  the  means  of 
securing  an  object,  the  accomplishment  of  which  it  desires  to 
promote,  but  declines  to  undertake.  *  *  *  If  the  terms  are 
plain  and  unambiguous,  there  can  be  no  difficulty  in  inter- 
]ireting  them  ;  but  if  they  admit  of  different  meanings, — one 
of  extension,  and  one  of  limitation, — they  must  be  accepted  in 
a  sense  favorable  to  the  grantor." 

In  Railroad  Co.  ^^  Barney,  113  TJ.  S.  618,  5  Sup.  Ct.  606, 
speaking  of  the  construction  of  legislative  grants,  the  court 
:said  :  "  They  are  to  receive  such  a  construction  as  will  carry 
out  the  intent  of  congress,  however  difficult  it  might  be  to  give 
full  effect  to  the  language  used,  if  the  grants  were  by  instru- 
ments of  private  conveyance.  To  ascertain  that  intent,  we 
must  look  tg  the  condition  of  the  country  when  the  acts  were 
passed,  as  well  as  to  the  purpose  declared  on  their  face,  and 
read  all  parts  of  them  together." 
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The  earnest  contention  of  the  counsel  of  the  plaintiff  arises 
principally,  we  think,  from  an  unfounded  apprehension  that 
<our  interpretation  will  lead  to  uncertainty  in  the  titles  of  the 
country.  If  the  exception  of  the  government  is  not  limited  to 
known  minerals,  the  title,  it  is  said,  may  be  defeated  years 
after  the  land  has  passed  into  the  hands  of  the  grantee,  and 
improvements  of  great  extent  and  value  have  been  made  upon 
its  faith.  It  is  conceded  to  be  of  the  utmost  importance  to 
the  prosperity  of  the  country  that  titles  to  land,  and  to  min- 
erals in  them,  shall  be  settled,  and  not  be  the  subject  of  con- 
stsLut  and  ever-recurring  disputes  and  litigatiou,  to  the  dis- 
turbance of  individuals,  and  the  annoyance  of  the  public. 

We  do  not  think  that  any  apprehension  of  disturbance  in 
titles  from  the  views  we  assert  need  arise.  The  law  places 
under  the  supervision  of  the  interior  department,  power  of  Und 
4ind  its  subordinate  officers,  acting  under  its  direc-  departmeut 
tion,  the  control  of  all  matters  affecting  the  disposi-  ®^«''  p"*»"« 
tion  of  the  public  lands  of  the  United  States,  and  '*"*"' 
the  adjustment  of  private  claims  to  them  under  the  legislation 
of  congress.  It  can  hear  contestants,  and  decide  upon  the 
respective  merits  of  their  claims.  It  can  investigate  and 
settle  the  contentions  of  all  persons  with  respect  to  such 
claims.  It  can  hear  evidence  upon,  and  determine,  the  char- 
iicter  of  lands  to  which  different  parties  assert  a  right ;  and 
when  the  controversy  before  it  is  fully  considered,  and 
Glided,  it  can  issue  to  the  rightful  claimant  the  patent  pro- 
vided by  law,  specifying  that  the  lands  are  of  the  character 
for  which  a  patent  is  authorized.  It  can  thus  determine 
whether  the  lands  called  for  are  swamp  lands,  timber  lands, 
agricultural  lands,  or  mineral  lands,  and  so  designate  them  in 
the  patent  which  it  issues.  The  act  of  congress  making  the 
grant  to  the  plaintiff  provides  for  the  issue  of  a  patent  to  the 
grantee  for  the  land  claimed ;  and  as  the  grant  excludes  min- 
-eral  lands,  in  the  direction  for  such  patent  to  issue,  tlie  land 
office  can  examine  into  the  character  of  the  lands,  and  desig- 
nate it  in  its  conveyance. 

It  is  the  established  doctrine,  expressed  in  numerous  de- 
cisions of  this  court,  that  wherever  congre^ss  has  provided  for 
the  disposition  of  any  portion  of  the  public  lands,   |>„i,|„„  ©r 
of  a  particular  character,  and  authorizes  the  offi-  land  depart- 
cers  of  the  land  department  to  issue  a  patent  for  ■»*«»   when 
such  land   upon   ascertainment   of   certain   facts,  •"**"«* ■'»''^•• 
that  department  has  jurisdiction  to  inquire  into  and  determine 
as  to  the  existence  of  such  facts,  and  in  the  absence  of  fraud. 
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imposition,  or  mistake  its  determination  is  conclusive  against 
collateral  attack. 

In  Smelting  Co.  v.  Kemp,  104  U.  S.  651,  this  court  thus 
spoke  of  the  land  department  in  the  transfer  of  public  lands  : 
"  The  patent  of  the  United  States  is  the  conveyance 
Same-niB8-  hj  whicli  the  nation  passes  its  title  to  portions  of 
tratire  eases,  the  public  domain.  For  the  transfer  of  that  title 
the  law  has  made  numerous  provisions,  designat- 
ing the  persons  who  may  acquire  it,  and  the  terms  of  ita 
acquisition.  That  the  provisions  may  be  properly  carried  out» 
the  land  department,  as  part  of  the  administrative  and  execu- 
tive branch  of  the  government,  has  been  created  to  supervise 
all  the  various  proceedings  taken  to  obtain  the  title,  from 
their  commencement  to  their  close.  In  the  course  of  their 
duty  the  officers  of  that  department  are  constantly  called 
upon  to  hear  testimony  as  to  matters  presented  for  their  con- 
sideration, and  to  pass  upon  its  competency,  credibility,  and 
weight.  In  that  capacity  they  exercise  a  judicial  function, 
and  therefore  it  has  been  held  in  various  instances  by  this 
court  that  their  judgment  as  to  matters  of  fact  properly  de- 
terminable by  them  is  conclusive,  when  brought  to  their 
notice  in  a  collateral  proceeding.  Their  judgment  in  such 
cases  is,  like  that  of  other  special  tribunals  upon  matters 
within  their  jurisdiction,  unassailable,  except  by  a  direct  pro- 
ceeding for  its  correction  or  annulment.  The  execution  and 
record  of  the  patent  are  the  final  acts  of  the  officers 
of  the  government  for  the  transfer  of  its  title;  and,  as 
they  can  be  lawfully  performed  only  after  certain  steps  have 
been  taken,  that  instrument,  duly  signed,  countersigned,  and 
sealed,  not  merely  operates  to  pass  the  title,  but  is  in  the 
nature  of  an  official  declaration,  by  that  branch  of  the  gov- 
ernment to  which  the  alienation  of  the  public  lands,  under 
the  law,  is  intrusted,  that  all  the  requirements  preliminary  to 
its  issue  have  been  complied  with.  The  presumptions  thus 
attending  it  are  not  open  to  rebuttal  in  an  action  of  law." 

In  Steele  v.  Refining  Co  ,  106  U.  S.  450,  the  language  of 
the  court  was  that :  "  The  land  department,  as  we  have  re- 
peatedly said,  was  established  to  supervise  various  proceed- 
ings whereby  a  conveyance  of  the  title  from  the  United  States 
to  portions  of  the  public  domain  is  obtained,  and  to  see  that 
the  requirements  of  different  acts  of  congress  are  fully  com- 
plied with.  Necessarily,  therefore,  it  must  consider  and  pass 
upon  the  qualification  of  the  applicant,  the  acts  he  has  per- 
formed to  secure  the  title,  the  nature  of  the  land,  and  whether 
it  is  of  the  class  which  is  open  to  sale.     Its  judgment  upon 
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these  matters  is  that  of  a  special  tribiiual,  aud  is  unassailable, 
except  by  direct  proceedings  for  its  annulment  or  limitation." 

In  Heath  v.  Wallace,  138  U.  S.  573,  11  Sup.  Ct.  380,  it  was 
held  that  "the  question  whether  or  not  lands  returned  as 
*  subject  to  periodical  overflow  *  are  *  swamp  and  overflowed 
lauds'  is  a  question  of  fact,  properly  determinable  by  the 
land  department;"  and  Mr.  Justice  Lamar  added:  "It  is 
settled  by  an  unbroken  line  of  decisions  of  this  court  in  land 
jurisprudence  that  the  decisions  of  that  department  upon 
matters  of  fact  within  its  jurisdiction  are,  in  the  absence  of 
fraud  or  imposition,  conclusive  and  binding  on  the  courts  of 
the  country." 

If  the  land  department  must  decide  what  h.iids  shall  not 
be  patented,  because  reserved,  sold,  granted,  or  otherwise 
appropriated,  or  because  not  free  from  pre-emption  or  other 
-claims  or  rights  at  the  time  the  line  of  tlie  road  is  definitely 
fixed,  it  must  also  decide  whether  lands  are  excepted  because 
they  are  mineral  lands.  It  has  always  exercised  this  jurisdic- 
tion in  patenting  lands  which  were  alleged  to  be  mineral,  or 
in  refusing  to  patent  them  because  the  evidence  was  insuffi- 
cient to  show  that  they  contained  minerals  in  such  quantities 
as  to  justifiy  the  issue  of  the  patent. 

If,  as  suggested  b^  counsel,  when  the  secretary  of  the  inte- 
rior has  under  consideration  a  list  of  lauds  to  be  patented  to 
the  Northern  Pacific  Bailroad  Company,  it  is  shown  that  part 
of  said  lands  contain  minerals  of  gold  and  silver,  discovered 
since  the  company's  location  of  its  road  opposite  thereto,  he 
would  not  perform  his  duty,  stated  in  Knight  v.  Association, 
142  U.  S.  178,  as  the  "supervising  agent  of  the  government, 
to  do  justice  to  all  claims,  and  preserve  the  rights  of  the 
people  of  the  United  States,"  by  certifying  the  list,  until  cor- 
rected in  accordance  with  the  discoveries  made  known  to  the 
department.  He  would  not  otherwise  discharge  the  trust 
reposed  in  him  in  the  administration  of  the  law  respecting 
tlio  public  domain. 

There  are  undoubtedly  many  cases  arising  before  the  land  de- 
partment, in  the  disposition  of  the  public  lands,  where  it  will 
bo  a  matter  of  much  difficulty,  on  the  part  of  its  officers,  to 
ascertain  with  accuracy  whether  the  lands  to  be  disposed  of 
are  to  be  deemed  mineral  lands  or  agricultural  lands ;  and  in 
such  cases  the  rule  adopted,  that  they  will  be  considered 
mineral  or  agricultural  as  they  are  more  valuable  in  the  oue 
•class  or  the  other,  may  be  sound.  The  officers  will  be  gov- 
erned by  the  knowledge  of  the  lands  obtained  at  the  time,  as 
to  tlieir  real  character.     The  determination  of   the  fact  by 
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those  officers  that  they  are  one  or  the  other  will  be  consid- 
ered  as  conclusive. 

In  the  case  of  Bailroad  Co.  v.  Valentine,  11  Dec.  Dep.  Int. 
238,  246,  the  late  secretary  of  the  interior,  Mr.  Noble,  speaks 
of  the  practice  of  the  land  department  in  issuing- 
?«Vd*dr«rtV'  patents  to  raih'oad  lauds.  His  language  is  :  "The 
uMt.  *'  '  very  fact,  if  it  be  true,  that  the  office  of  the  patent 
is  to  define  and  identify  the  land  granted,  and  to 
evidence  the  title  which  vested  by  the  act,  necessarily  implies, 
that  there  exists  jurisdiction  in  some  tribunal  to  ascertain  and 
determine  what  lands  were  subject  to  the  grant,  and  capable 
of  passing  thereunder.  Now,  this  jurisdiction  is  in  the  land 
department ;  and  it  continues,  as  we  have  seen,  until  the  lands 
have  been  either  patented  or  certified  to  or  for  the  use  of 
the  railroad  company.  By  reason  of  this  jurisdiction,  it  has 
been  the  practice  of  that  department,  for  many  years  past,  to 
refuse  to  issue  patents  to  railroad  companies  for  lands  found 
to  be  mineral  in  character  at  any  time  before  the  date  of 
patent  Moreover,  I  am  informed  by  the  officers  in  charge  of 
the  mineral  division  of  the  laud  department  that,  ever  since 
the  year  1867  (the  date  when  that  division  was  organized),  it 
has  been  the  uniform  practice  to  allow  and  maintain  mineral 
locations  within  the  geographical  limits  of  railroad  grants, 
based  upon  discoveries  made  at  any  time  before  patent,  or 
certification  where  patent  is  not  required.  This  practice  hav- 
ing been  uniformly  followed  and  generally  accepted  for  so 
long  a  time,  there  should  be,  in  my  judgment,  the  clearest 
evidence  of  error,  as  well  as  the  strongest  reasons  of  policy 
and  justice  controlling,  before  a  departure  from  it  should  be 
sanctioned.     It  has,  in  effect,  become  a  rule  of  property." 

It  is  true  that  tlie  patent  has  been  issued  in  many  instances 
without  the  investigation  and  consideration  Avhich  the  public 
interest  requires ;  but  if  that  has  been  done  without  fraud, 
though  unadvisedly,  by  officers  of  the  government  charged 
with  the  duty  of  supervising  and  attending  to  the  prep- 
aration and  issue  of  such  patents,  the  consequence  must  be 
borne  by  the  government,  until,  by  further  legislation,  a 
stricter  regard  to  their  duties  in  that  respect  can  be  enforced 
upon  them. 

The  fact  remains  that  under  the  law  the  duty  of  determin- 
ing the  character  of  the  lauds  granted  by  congress,  and  stating 
it  in  instruments  transferring  the  title  of  the  government  to 
the  grantees,  reposes  in  officers  of  the  land  department.  Un- 
til such  patent  is  issued,  defining  the  character  of  the  land 
granted,  and  showing  that  it  is  non-mineral,  it  will  not  comply 


'^^  rS"*^]  ^^^^  GRANTS  535 

Bardeo  v.  Northern  Pac.  R.  Co.  Delay  In  latnlng  Patent 

with  the  act  of  congress  in  which  the  grant  before  ns  was 
made  to  plaintiff.  The  grunt,  even  when  all  the  acts  required  of 
t}ie  grantees  are  performed,  only  passes  a  title  to  non-mineral 
lauds ;  but  a  patent  issued  in  proper  form,  upon  a  judgment 
rendered  after  a  due  examination  of  the  subject  by  officers  of 
the  laud  department  charged  with  its  preparation  and  issue, 
that  the  lands  were  uon-mineral,  would,  unless  set  aside  and 
auuulled  by  direct  proceedings,  estop  the  government  from 
contending  to  the  contrary,  and,  as  we  have  already  said,  in 
the  abseuce  of  fraud  in  the  officers  of  the  department,  would 
be  conclusive  in  subsequent  proceedings  respecting  the  title. 

The  delay  of.  the  government  in  issuing  a  patent  to  the 
plaintiff,  of  which  great  complaint  is  made,  does 
not  affect  the  power  of  the  company  to  assert  in  |^'y  *'   u  t 
the  meantime,  by  possessory  action   (as    held  in  _!Kir^t'** 
Salt  Co.  V,  Tarpey,  142  U.  S.  241,  12  Sup.  Ct.  158), 
its  right  to  lands  which  are  in  fact  non-mineral.  But  such  delay, 
as  well  observed,  cannot  have  the  effect  of  en  titling  it  to  recover, 
as  is  contended  in  this  case,  lands  which  it  admits  to  be  min- 
eral.    The  government  cannot  be  reasonably  expected  to  issue 
its  patent,  and  it  is  not  authorized  to  do  so,  without  excepting 
mineral  lands,  until  it  has  had  an  opportunity  to  have  the 
country,  or  that  part  of  it  for  which  a  patent  is  sought,  suffi- 
ciently explored  to  justify  its  declaration  in  the  pateut,  which 
would  be  taken  as  its  determination,  that  no  mineral  lands 
exist  therein. 

On  the  other  hand,  an  affirmance  of  the  judgment  in  this 
case  would  eularge  the  graut  of  the  goverumeut,  agaiust  its 
oft-repeated  exception  of  mineral  lands,  and  give' to 
the  plaintiff  the  vast  mineral  wealth  of  the  estates  .inriiiattceor 
through  which  the  grant  passes.     It  would  render  jadfrment 
the  plaintiff  corporation  imperial  in  its  resources, —  '>«i»w  u  this 
one  that  would  far  outshine  "  the  wealth  of  Ormus 
and  of  Ind."     And,  as  counsel  justly  observes,  the  same  rule 
would  apply  to  all  our  transcontinental  railroads,  and  give  to 
them  nearly  all  our  mineral  lands,  when  congress  has,  time 
and  a<;ain,  declared  that  thev  should  have  no  mineral  lands, 
and  that  no  act  of  congress  should  be  construed  to  give  them 
any,  and  that  they,  "  in  all  cases,  shall  be  and  are  reserved 
exclusively  to  the  United  States,  unless  otherwise  specially 
provided  in  the  act  or  acts  makiucc  the  pfrant." 

It  is  unnecessary  to  pursue  this  subject  any  further.  We 
will  onlv  observe  that  we  do  not  notice  the  numerous  assertions 
made  in  the  argument  of  the  plaintiff  as  to  what  has  been 
decided  by    this  court,    and    what    is    the    settled   rule,   iu 
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cases  of  railroad  grants  by  congress  embracing  mineral  landsj 
the  correctness  of  which  we  do  not  admit.  The  official  re- 
jiorts  will  disclose  wherein  the  errors  lie,  sufficiently  for  the 
attainment  of  accuracy  of  statement  in  matters  of  judicial 
decision. 

The  plaintiff  in  this  case,  not  having  a  patent,  and  relying 
solely  upon  its  grant,  which  gives  no  title  to  the  minerals 
within  any  of  its  lands,  shows  by  its  complaint  no  cause  of 
action  for  the  possession  of  the  mineral  lands  claimed.  The 
demurrer  of  the  defendants  should  have  been  sustained,  and 
judgment  entered  thereon  in  their  favor. 

Ic  follows  that  the  judgment  of  the  circuit  court  in  this  case 
must  be  reversed,  and  the  cause  remanded  to  that  court,  with 
directions  to  sustain  the  demurrer  of  the  defendants,  and  enter 
judgment  thereon  in  their  favor,  with  costs ;  and  it  is  so 
ordered. 

Mr.  Justice  Brewer  (dissenting). — I  dissent  from  the  opinion 
and  judgment  of  the  court  in  this  case.  The  burden  of  the 
opinion  seems  to  be  that  the  magnitude  of  that 
Dissentiag  which  is  supposed  to  pass  by  the  grant,  as  con- 
optttion.  strued  by  defendant  in  error,  is  so   great  that  it 

cannot  be  believed  that  congress  intended  to  make 
such  a  donation,  and  therefore  rules  of  decision,  repeatedly 
affirmed,  and  hitherto  the  settled  law  in  the  construction  of 
such  grants,  are  set  aside,  and  a  new  rule  established, — 
whether  applicable  to  this  grant  alone,  or  also  hereafter  to 
be  considered  as  applicable  to  the  whole  body  of  law  in 
respect  to  public  lauds,  I  know  not,  nor  is  it  affirmed.  I  re- 
spectfully insist  that  the  magnitude  of  the  loss  supposed  to 
result  to  the  government  is  a  mere  chimera  of  the  imagina- 
tion,— tgnotum  pro  magnifico, — and  that,  even  if  it  be  ever  so 
great,  it  furnishes  no  ground  for  a  departure  from  settled 
rules  and  established  law. 

The  grant  of  land  to  the  Northern  Pacific  Eailroad  Com- 
pany is  enormous.  No  one  disputes  that.  But,  before  being 
appalled  by  its  magnitude,  it  is  fitting  that  a  comparison  hi' 
made  between  it  and  others,  accepted  and  construed  without 
fear  of  results.  If  it  be  said  that  its  total  area  is  vastly  in 
excess  of  that  of  any  other  congressional  grant,  it  must  at  the 
same  time  be  remembered  that  the  length  of  the  road,  in  aid 
of  whose  construction  it  was  made,  is  also  greatly  in  excess 
of  that  of  any  other  road  theretofore  or  since  thus  aided. 

The  onh'  fair  method  of  comparison  is  that  by  mile.  Tested 
in  that  way,  it  is  the  same  as  other  grants.     Texas    Pacific 
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Bailroad  Grant,  16  Stat.  573.  And  it  is  only  twice  as  large  as 
that  to  the  Union  Pacific  Bailroad  and  the  Central  Pacific 
Bailroad ;  and  they,  in  addition,  were  aided  by  the  bonds  of 
the  nation  to  the  amount  of  $16,000  a  mile,  with  an  increase, 
in  the  mountainous  portions  of  the  road,  to  $32,000  per  mile. 
I  aflirm  that  the  value  of  the  grant,  unquestioned  hitherto, 
to  the  Union  Pacific  Bailroad  and  the  Central  Pacific  Bail- 
road Companies,  was  greater  per  mile  than  that  to  the  North- 
ern  Pacific  Bailroad  Company,  and  that  this  defendant  in 
error  would  at  any  time  have  been  glad  to  make  an  exchange 
therefor,  mile  for  mile. 

It  is  true  that  the  country  through  which  this  proposed 
road  was  to  run  was  in  1864  an  unknown  and  uninhabited 
region,  but  I  deduce  therefrom  a  conclusion  the  very  oppo- 
site of  that  drawn  in  the  opinion  of  the  court.  The  corpo- 
ration, the  recipient  of  this  grant,  would  never  have  moved  in 
the  construction  of  the  road  if  it  had  not  supposed  that,  upon 
the  definite  location  of  its  line,  it  would  receive,  in  accordance 
with  the  rulings  of  this  count,  an  absolute  and  unquestioned  title 
to  all  the  lands  witliin  the  limits  of  its  grant,  at  that  time  not 
taken  by  homestead  or  pre-emption  right,  and  not  known  to 
be  mineral  lands,  and  tnus  excepted  from  the  operation  of 
the  grant. 

Neither  would  the  mortgage  placed  upon  the  road  and  its 
land  grant,  as  authorized  by  the  act  of  congress,  have  ever 
successfully  appealed  to  the  confidence  of  the  possessors  of 
money,  except  upon  like  belief.  The  limits  of  the  place  lands 
were  fixed  by  the  terms  of  the  act,  and  also  the  limits  of  the 
indemnity  lands. 

If,  at  the  time  of  the  definite  location,  there  was  no  certainty 
as  to  what  lauds  within  the  place  limits  passed  by  the  grant, 
there  was  also  an  equal  uncertainty  as  to  what  lands  within 
the  indemnity  limits  could  be  selected,  and  an  absolute  im- 
possibility of  making  any  selection,  because  of  ignorance  as 
to  the  extent  of  the  loss  in  the  place  limits ;  and  when  it  is 
afiirraed  that  at  the  time  of  the  definite  location  there  was  no 
certainty  as  to  whether  any  lands  passed  by  this  grant,  either 
within  the  place  or  indemnity  limits,  the  assertion  is,  neces- 
sarily, that  the  mortgagees  were  invited  to  loan  their  money 
upon  a  security,  of  the  existence  of  any  part  of  which  there 
was  no  certainty,  and  could  not  be  any  certainty,  until  after 
congress,  by  a  subsequent  act,  had  appropriated  money  for 
an  exploration,  of  which  there  is  no  hint  in  the  granting  act. 

Such  an  assertion  is  <*quivalent  to  saying  that  eonsjress  in- 
vited parties  to  lend  upon  real-estate  security,  the  title  to  no 
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acre  of  which  no  act  of  mortgagor  or  mortgagee  conld  ever 
certainly  secure.  It  may  be  that,  in  the  far  days  to  come 
(and  30  years  have  passed  since  the  passage  of  the  act  without 
any  eifort  on  the  part  of  congress  in  that  direction),  it  shall 
suit  congress  to  appropriate  money  for  an  exploration  of  the 
character  of  these  lands  ;  and  it  may  then  be  found  that  every 
quarter  section,  though  not  known  to  be  when  the  line  was 
deiiuitely  located  and  the  road  fully  constructed,  is  in  fact 
possessed  of  minerals,  and  therefore  excepted  from  the  opera- 
tion of  the  grant.  I  respectfully  submit  that  it  ought  not  to 
be  imputed  to  congress  that  it  invited  a  loan  on  securities- 
which  might  turn  out  to  be  but  apples  of  Sodom, — beautiful 
to  the  eyes,  but  ashes  to  the  taste. 

Much  is  said  of  the  possible  mineral  wealth  within  the  area 
of  this  grant,  and  we  are  told  that,  when  the  government  was 
in  financial  stress  caused  by  the  war,  it  is  not  to  be  supposed 
that  congress  would  willingly  throw  away  this  enormous 
mineral  wealth ;  but  surely  that  suggestion  has  not  even  the 
semblance  of  force.  There  has  been  no  reservation  of  mines 
or  minerals  to  the  government.  On  the  contrary,  the  entire 
purpose  in  respect  to  mines  has  been  and  is  expressed  in  the 
two  rules :  First,  ordinary  lands  are  given  to  all  willing  to 
make    homesteads    of  them,  and  sold  to  others    for    $1.25 

Eer  acre,  and,  Avhen  conveyed,  carried  all  mines  and  minerals 
eneath  the  surface ;  second,  as  to  the  ungranted  and  still 
public  lauds,  they  are  open  to  exploration  by  individuals,  and 
the  discoverer  of  mines  is  entitled  to  purchase  the  land  era- 
bracing  the  mines  on  tbe  payment  of  $5  per  acre,  if  the  mine 
is  a  lode  or  vein,  and  $2.50  an  acre  if  it  is  a  placer  mine. 

Obviously,  no  visions  of  an  undiscovered  "  wealth  of  Ormus 
or  of  Ind,"  out  of  which  the  debts  of  the  war  were  to  be  paid, 
floated  before  the  eyes  of  congress  when  this  legislation  was 
pending,  and  prompted  the  exception  of  mineral  lands.  The 
only  purpose  was  to  secure  to  the  individual  explorer  an  op- 
portunity to  search  for  the  as  yet  undiscovered  mines.  Bnt 
that  purpose  was  no  more  significant  and  no  stronger  than  that 
to  secure  to  the  individual  emigrant  the  opportunity  to  acquire 
a  homestead,  or  to  pre-empt  a  farm  ;  and  this  right,  as  always 
held,  expired  when  the  definite  location  of  the  road  was  made. 
Under  what  theory  can  it  be  said  that  it  was  more  important, 
and  more  within  the  thought  of  congress,  to  give  time  to  the 
individual  to  hunt  through  the  country  in  pursuit  of  mines, 
than  to  the  emigrant  pioneer  to  locate  a  home  or  purchase  a 
farm  ? 

But  it  is  said  that  congress  never  meant  that  this  vast  min- 
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eral  wealth  should  pass  to  this  corporation,  and  that  the  in- 
dividual must  contract  with  that  corporation  for  the  parcliase 
of  any  mine.  And  yet  with  a  strange  inconsistency,  as  it 
seems  to  me,  before  the  opinion  is  closed,  it  is  declared,  in 
eifect,  that  congress  meant  that  when  the  president  slionld 
.  issue  a  patent  the  mineral  wealth,  vast  as  it  is  supposed  to  be, 
should  then  pass  to  the  corporation.  If  congress,  by  its  legis- 
lation, excluded  mineral  lands  from  the  scope  of  this  grant 
then,  surely,  no  executive  officer  is  authorized  to  convey  min- 
eral lands,  and  even  the  patent  of  the  president  passes  no  title 
thereto. 

The  concession  that  a  patent  conveys  the  mines,  as  incident 
to  the  conveyance  of  the  laud,  is  a  concession  that  the  lan- 
guage of  the  grant,  excluding  from  the  operation  of  the  grant 
mineral  lundH,  is  not  to  be  taken  absolutely,  and  leaves  the 
only  difference  between  the  opinion  of  the  court  and  my  own 
that  of  the  time  as  to  which  the  identification  of  the  lauds  as 
mineral  lands  is  to  be  had. 

Coming  to  the  matter  of  iudentiti cation,  the  rule  uniformly 
laid  down  heretofore  in  the  coustroction  of  all  railroad  grants, 
including  those  with  like  exception  of  mineral  lands,  has  been 
that  the  identification  takes  place  at  the  time  of  the  definite 
location. 

Out  of  the  multitude  of  cases  in  which  this  doctrine  has 
been  laid  down,  I  quote  from  one  in  which  this  very  grant  to 
the  Northern  Pacific  was  under  consideration. 

In  St.  Paul  &  P.  R.  Co.  v.  Northern  Pae.  B.  Co.,  139  U.  S. 
1, 5,  it  was  said  :  "  As  seen  by  the  terms  of  the  third  section  of 
the  act,  tlie  grant  is  one  im  prceaenti ;  that  is,  it  purports  to 
pasci  a  present  title  to  the  lands  designated  by  alternate  sec- 
tions, subject  to  such  exceptions  and  reservations  as  may 
arise  from  sale,  grant,  pre-emption,  or  other  disposition  previ- 
ous to  the  time  the  definite  route  of  the  road  is  fixed.  *  *  • 

"This  is  the  construction  given  to  similar  grants  by  this 
court,  where  the  question  has  often  been  considered.  Indeed, 
it  is  so  well  settled  as  to  be  no  longer  open  to  discussion. 
Schulenbei^)'.  Harrimau,  21  Wall.  44,  60;  Leavenworth,  L.  & 
G.  R.  Co.  V.  U.  S.,  92  U.  S.  733 :  Missouri.  K.  A  T.  Ev.  Co.  v. 
Kansas  Pac.  R  Co.,  97  U.  S.  491 ;  Kailroad  Co.  «.  Baldwin, 
103  U.  S.  426,  2  Am.  A  Eng.  R.  Cas.  510.  *  *  • 

"It  is  contended  that  they  are  qualified  and  restricted  liy 
the  provision  of  tlie  fourtli  section,  that,  whenever  tweiity-fivo 
miles  of  the  road  are  completed  in  a  pood,  substantial,  nud 
workmanlike  manner,  and  the  commissioners  appointed  to 
jBxamine  the  same  have  made  a  report  to  that  effect  t>>  the 
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president,  patents  shall  be  issued  *  confirming  to  said  company 
the  right  and  title  to  said  lands,  situated  opposite  to,  and 
coterminous  with,  said  completed  section  of  said  road.'     This 
provision,  it  is  urged,  is  inconsistent  with  the  theory  that  a 
title  to  the  lands  had  previously  vested  in  the  company.     We 
do  not  think  so.     There  are  many  reasons  why  patents  should 
be  issued  upon  the  completion  of  each  section  of  the  road. 
They  would  not  only  identify  the  lands  as  coterminous  with 
the  completed  section,  but  they  would  be  evidence  that,  as  to 
that  portion  of  the  road,  the  conditions  of  the  grant  had  been 
complied  with,  and  that  it  was  thus  freed  from  an}'  liability 
to  forfeiture  for  a  disregard  of  them.     They  would  also  ob- 
viate the  necessity  of  any  further  evidence  of  the  grantee's 
title.     As  deeds  of  further  assurance,  they  would  thus  be  of 
great  value,  in  giving  quiet  and  peace  to  the  grantee's  posses- 
sion.    There  are  many  instances  in  the  legislation  of  congress 
where  patents  are  authorized  to  be  issued  to  parties  in  further 
assurance  of  their  title,  notwithstanding  a  previous  legislative 
grant  to  them,  or  a  legislative  confirmation  of  a  previously 
existing  claim.     The  previous  grant  or  confirmation  is  in  no 
respect  impaired  thereby,  or  its  construction  affected.     See, 
on  this  point,  Langdeau  v.  Hanes,  21  Wall.  521 ;  Wright  v. 
Eoseberry,  121  U.  S.  488,  497." 

I  refer  also  to  the  case  of  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 
51  Am.  &  Eng.  B.  Cas.  276.  That  was  a  case  involving  the 
<3onstruction  of  the  grant  to  the  Central  Pacific  Railroad  Com 
pany,  which  grant,  as  the  one  before  us,  excluded  from  its 
operation  mineral  lands.  No  patent  had  issued  for  the  par- 
ticular tracts.  The  plaintiff  claimed  by  lease  from  the  Central 
Pacific  Riiilroad  Company,  and  brought  an  action  of  ejectment 
against  the  defendant  in  possession.  The  trial  court  charged 
the  jury  that,  although  no  patent  had  been  issued,  on  the  de- 
finite location  of  the  line  of  the  road  the  title  to  the  lauds 
within  the  place  limits  passed  to  the  company,  unless  they 
had  been  previously  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  or  a  pre-emption,  homestead,  swamp- 
land, or  other  lawful  claim  had  attached  to  them,  or  they  were 
known  to  be  mineral  lauds,  or  were  returned  as  such.  A 
judgment  rendered  in  favor  of  the  plaintiff  upon  such  an  in- 
struction was  sustained  by  this  court,  and  it  was  distinctly 
held  that  a  full  title  had  passed  to  the  railroad  company. 
There  was  no  pretense  in  that  case  of  any  ruling  as  to  the 
character  of  the  land  by  the  interior  department,  or  any  de- 
termination by  the  secretary  of  the  interior  that  this  was  not 
mineral  land. 
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In  disposing  of  the  case  this  court  said  :  "By  the  terms  of 
the  act  making  the  grant  the  contention  of  the  defendant  is 
not  supported.  Those  terms  import  the  transfer  of  a  present 
title, — not  one  to  be  made  in  the  future.  They  are  that  *  there 
be  and  is  hereby  granted'  to  the  company  every  alternate 
section  of  the  lauds.  No  partial  or  limited  interest  is  desig- 
nated, but  the  lands  themselves  are  granted,  as  they  are  de- 
scribed by  the  sections  mentioned.  Whatever  interest  the 
United  States  possessed  in  the  lands  was  covered  by  those 
terms,  unless  they  were  qualified  by  subsequent  provisions, — 
a  position  to  be  presently  considered. 

"In  a  great  number  of  cases,  grants  containing  similar 
terms  have  been  before  this  court  for  consideration.  They 
have  always  received  the  same  construction, — that,  unless  the 
terms  are  restricted  by  other  clauses,  they  import  a  grant  in 
prcesenti,  carrying  at  once  the  interest  of  the  grantor  in  the 
lauds  described.  Schulenberg  v.  Harriman,  21  Wall.  44; 
Leavenworth,  L.  &  G.  K  Co.  v.  U.  S.,  92  U.  S.  733. 

"  In  Wiscousin  Cent.  E.  Co.  v.  Price  Co.,  133  U.  S.  496,  41 
Am.  &  Eug.  K.  Cas.  669,  referring  to  the  different  acts  of  con- 
gress making  grants  to  aid  in  the  construction  of  railroads^ 
we  stated  that  they  were  similar  in  their  general  provisions, 
and  had  been  before  this  court  for  consideration  at  different 
times ;  and,  of  the  title  they  passed,  we  said :  *The  title  con- 
ferred was  a  present  one,  so  as  to  insure  the  donation  for  the 
construction  of  the  road  proposed  against  any  revocation  by 
congress,  except  for  non-performance  of  the  work  within  the 
period  designated, — accompanied,  however,  with  such  restric- 
ti.ius  upon  the  use  and  disposal  of  the  lands  as  to  prevent  their 
diversion  from  the  purposes  of  the  grant.' 

"  As  the  sections  granted  were  to  be  within  a  certain  dis- 
tance on  each  side  of  the  line  of  the  contemplated  railroad,, 
they  could  not  be  located  until  the  line  of  the  road  was  fixed. 
The  grant  was  therefore  in  the  nature  of  a  float;  but  when  the 
route  of  the  road  was  definitely  fixed  the  sections  granted 
became  susceptible  of  identification,  and  the  title  then  at- 
tached as  of  the  date  of  the  grant,  except  as  to  such  parcels 
as  had  been  in  the  mean  time,  under  its  provisions,  appro- 
priated  to  other  purposes. 

"That  doctrine  is  very  clearly  stated  in  the  Leavenworth 
Case,  cited  above,  where  the  language  of  the  grant  was  iden- 
tical with  that  of  the  one  under  consideration,  and  the  court 
said  :  'There  be  and  is  hereby  granted  '  are  words  of  absolute 
donation,  and  import  a  grant  in  prcesenti.  This  court  has 
held  that  they  can  have  no  other  meaning ;  and  the  land  de-^ 
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partment,  on  this  interpretation  of  them,  has  uniformly  ad- 
ministered every  previous  similar  grant.  They  vest  a  present 
title  in  the  state  of  Kansas  (the  grantee  named),  though  a  sur- 
vey of  the  lands  and  a  location  of  the  road  are  necessary  to 
give  precision  to  it,  and  attach  it  to  any  particular  tract.  The 
grant  then  becomes  certain,  and,  by  relation,  has  the  same 
effect  upon  the  selected  parcels  as  if  it  had  specifically  de- 
scribed them. 

'*  The  terms  used  in  the  granting  clause  of  the  act  of  con- 
gress, and  the  interpretation  thus  given  to  them,  exclude  the 
idea  that  they  are  to  be  treated  as  words  of  contract  or 
promise,  rather  than,  as  they  naturally  import,  as  words  in- 
dicating an  immediate  transfer  of  interest.  The  title  trans- 
ferred is  a  legal  title,  as  distinguished  from  an  equitable  or 
inchoate  interest." 

It  is  a  misconstruction  of  the  decision  to  sa}-  that  the  court 
only  held  that  an  action  could  be  maintained  for  the  posses- 
sion of  lands  not  mineral ;  for  it  was  neither  alleged  nor 
proved  that  the  lauds  were  not  mineral,  but  simply  that  at 
the  date  of  the  definite  location  thev  were  not  known  to  be 
mineral.  The  same  allegation  and  proof  could  have  been 
made  in  this  case  if  the  action  had  been  brought  two  years 
before  the  discovery  of  the  mineral,  and  four  years  after  the 
definite  location  ;  and  the  court  then,  under  the  authority  of 
the  Tarpey  Case,  would  have  been  compelled  to  sustain  a 
judgment  in  favor  of  the  company,  declaring  it  the  owner  of 
the  land,  while  now  it  enters  the  very  opposite  judgment, — 
that  the  company  is  not  the  OAvner. 

So,  in  the  Tarpey  Case,  if,  the  day  after  the  opinion  of  this 
court  had  been  announced,  some  enterprising  explorer  had 
discovered  a  mine  of  value  within  the  limits  of  the  tract  in 
controversy  in  that  case,  following  this  opinion,  the  court 
would  have  been  compelled  to  hold  that  the  company  had  no 
title, — never  had  had  any  title, — although  it  had  affirmed  a 
judgment  declaring  that  it  had  the  title. 

It  is  impossible  to  uphold  such  a  difference  of  ruling  on 
anything  equivalent  to  a  condition  subsequent;  for,  as  held 
in  Schulenberg  v.  Harrinian,  21  Wall.  44,  no  one  can  take 
advantage  of  the  non-performance  of  such  a  condition  but  the 
grantor  or  his  heirs  or  successors,  and  the  government  has 
taken  no  action  in  respect  to  the  title  to  this  tract  since  the 
discovery  of  the  mineral. 

These  decisions  could  be  supplemented  by  a  score  and  more 
in  which  the  same  doctrine  has  been  affirmed  and  reaffirmed, 
until,  as  said  in  the  quotation  first  above  made,  '*it  is  so  well 
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settled  as  to  be  no  longer  open  to  discussion.'*  All  these 
authorities  are,  in  effect,  wholly  overthrown  by  this  decision ; 
for  there  is  no  identification  of  the  lands  passing  by  the  grant, 
unless  it  is  known,  and  can  be  known,  at  the  time  what  lands 
pass.  Take  any  particular  mile  of  the  road.  On  either  side 
of  the  line,  as  located,  there  are  20  alternate  sections  within 
the  place  limits.  By  the  rule  now  laid  down,  the  title  to  no 
one  of  these  20  sections  passes  to  the  company,  because  it  is 
not  known  absolutely  which  are  mineral  lands.  So  far  as 
known,  none  may  be  mineral ;  and  yet,  as  in  this  case  before 
us,  six  years  after  that  line  of  definite  location,  an  exploration 
develops  the  fact  of  minerals,  and  then  it  is  declared  that  the 
title  did  not  pass. 

When  you  simply  say,  as  the  court  does  in  this  opinion,  that 
out  of  those  20  sections  there  shall  pass  the  title  to  such 
lands  as  shall  thereafter  be  found  or  be  determined  by  the 
secretary  of  the  interior  to  be  non-mineral  lands,  you  say,  in 
effect,  that  there  is  no  identification  of  a  single  tract. 

This  court  has  hitherto  said  that  when  the  line  of  definite 
location  was  fixed  the  lauds  granted  were  identified.  That 
means,  if  it  means  anything,  that  the  particular  tracts  which 
passed  by  the  grant  were  disclosed.  Now  it  is  said  that  they 
are  not  disclosed,  and  cannot  be  identified  as  passing  by  the 
grant  until  it  shall  be  affirmatively  proved  that  they  do  not 
contain  mines,  or  the  secretary  of  the  interior  has  determined 
that  they  are  not  mineral  lauds.  There  is,  therefore,  at  the 
time,  no  identification  of  the  particular  lands  which  pass,  as 
has  always  heretofore  been  declared. 

It  is  true,  as  suggested,  that  it  is  no  uncommon  thing  to 
make  a  grant  of  lauds  with  a  reservation  of  mines  or  minerals ; 
and,  if  such  were  the  reservation  in  this  case,  there  would  be 
no  question  as  to  the  matter  of  identification.  But  there  is, 
in  this  case,  no  reservation  of  mines  or  miuerals.  No  land 
passes  with  a  reservation  of  anything  underneath  the  surface. 
There  is  simply  an  exception  of  mineral  lands  from  the  opera- 
tion of  the  graut,  and  there  has  got  to  be  something  to  sepa- 
rate and  distinguish  one  class  of  lands,  to  wit,  mineral  lands, 
from  the  other  non-mineral  lands,  before  there  is  any  iden- 
tification as  to  any  lands.  So,  unless  there  is  that  which,  at 
the  time  of  the  defiuit<^  location,  distinguishes  lands  non- 
mineral  from  lands  mineral,  there  is  no  identification  of  any 
particular  tract  as  passing  under  this  grant. 

In  the  case  of  Davis'  Adm'r  v.  Weibbold,  139  U.  S.  507,  this 
court  said:  "It  would  seem  from  this  uniform  construction 
of  that  department  of  the  government  specially  intrusted  with 
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supervision  of  proceedings  required  for  the  alienation  of  the 
public  lands,  including  those  that  embrace  minerals,  and  also 
of  the  courts  of  the  mining  states, — federal  and  state, — whose 
attention  has  been  called  to  the  subject,  that  the  exception  of 
mineral  lands  from  grant  in  the  acts  of  congress  should  be 
considered  to  apply  only  to  such  lands  as  were  at  the  time  of 
the  grant  known  to  be  so  valuable  for  their  minerals  as  to 
justify  expenditure  for  their  extraction." 

And  again,  on  page  519,139  U.  S. :  "The  exceptions  of 
mineral  lands  from  pre-emption  and  settlement,  and  from 
grants  to  states  for  universities  and  schools,  for  the  construc- 
tion of  public  buildings,  and  in  aid  of  railroads  and  other 
works  of  internal  improvements,  are  not  held  to  exclude  all 
lands  in  which  minerals  may  be  found,  but  only  those  where 
the  mineral  is  in  sufficient  quantity  to  add  to  their  richness, 
and  to  justify  expenditure  for  its  extraction,  and  known  to  be 
so  at  the  date  of  the  grant." 

It  is  probably  unnecessary,  in  view  of  this  declaration  as  to 
the  uniform  construction  by  the  land  department,  to  refer  to 
any  specific  rulings  therein,  and  yet  the  following  illustrations 
may  not  be  amiss  :  By  the  act  of  March  3, 1853  (10  Stat.  244), 
it  was  provided  (section  6)  "  that  all  the  public  lands  in  the 
state  of  California,  whether  surveyed  or  unsurveyed,  *  *  * 
excepting  also  the  lands  claimed  under  any  foreign  grant  or 
title,  and  the  mineral  lands,  shall  be  subject  to  the  pre-emp- 
tion laws  of  fourth  September,  1841,  with  all  the  exceptions, 
conditions,  and  limitations  therein,  except  as  is  herein  other- 
wise  provided.*'  In  a  circular  of  instructions  issued  to  the 
registers  and  receivers  in  California,  October  12,  1853,  con 
struing  this  act,  Commissioner  Wilson  defines  the  above  ex- 
ception of  "mineral  lands'*  as  ** lands  on  which  are  situated 
any  known  salines  or  mines."     1  Lester,  Land  Laws,  p.  698. 

In  State  v.  Foley,  4  Copp,  Landowner,  this  question,  as 
stated  by  Secretary  Schurz,  was  presented,  arising  under  the 
congressional  grant  of  school  lands  to  the  state  of  California : 
"Did  the  title  to  lands  in  said  sections  vest  in  the  state,  upon 
survey,  if  their  mineral  character  was  unknown  at  the  time, 
and  the  same  were  regarded  by  the  officers  of  the  government 
as  ordinary  public  lands,  not  reserved  or  otherwise  appropri- 
ated, but  subject  to  disposal  under  the  general  laws  of  the 
United  States?" 

And  this  was  his  answer :  "  In  compliance  with  the  doctrine 
established  by  the  courts,  it  must,  I  think,  be  held  that  the 
title  vested  in  the  state  at  the  date  of  the  survey,  when  the 
land  was  not  known  to  be  mineral,  or  was  not  treated  as  such 
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by  the  government.  If,  following  the  doctrines  of  the  courts, 
the  grant  of  school  lauds  takes  effect  at  the  date  of  survey, 
can  the  character  of  the  land,  subsequently  determined, 
change  or  affect  said  title?  If  it  can,  for  how  long  a  period 
can  such  change  be  affected  ?  If  for  three  years,  wny  not  for 
ten  or  fifty,  or  after  the  title  derived  from  the  state  has  been 
transmitted  through  numerous  grantees?  For  lands  con- 
fessedly not  mineral  at  the  date  of  survey  may,  many  years 
thereafter,  be  ascertained,  through  the  improvements  in  min- 
ing  operations,  to  be  valuable  as  mineral  lands.  To  maintain 
such  a  doctrine  might  result  in  placing  in  jeopardy  the  title 
held  by  grantees  to  all  the  school  lands  in  California,  and 
could  only  be  authorized  by  the  most  positive  and  clearly- 
expressed  provisions  of  law.  In  my  opinion,  there  is  nothing 
in  the  act  which  can  thus  be  interpreted.  I  must  therefore 
hold  that  the  discovery  of  the  mineral  character  of  the  land 
in  sections  16  and  36,  subsequent  to  survey,  does  not  defeat 
the  title  of  the  state  to  the  same,  as  school  lands.*' 

Again,  the  land  department  can  acquire  no  knowledge  as  to 
-whether  these  lands  are  mineral  or  not,  except  by  exploration  ; 
and  that  requires  the  labor  of  explorers,  and  the  payment  of 
their  compensation  therefor.  That  congress  never  contem- 
plated that  there  should  be  any  such  exploration,  as  a  condi- 
tion of  passage  of  title,  is  evident  from  the  fact  that  30  years 
have  passed  since  the  date  of  this  grant;  32  years  since  the 
date  of  the  grant  to  the  Union  Pacific  and  Central  Pacific 
Bailroad  Companies,  which  also  excluded  mineral  lauds, — and 
never  has  an  act  been  passed,  or,  even  so  far  as  we  are  advised, 
a  bill  offered  in  congress,  contemplating  the  appropriation  of 
a  single  dollar  for  such  an  exploration. 

Aside  from  an  exploration  conducted  by  the  government, 
at  its  expense,  the  only  way  that  knowledge  could  be  acquired 
would  be  through  the  personal  efforts  of  individual  explorers. 
Was  it  contemplated  by  this  act  that  the  secretary  of  the 
interior  should  have  authority  to  .wait  so  long  as  he  saw  fit 
for  the  results  of  these  individual  explorations,  before  finding 
and  determining  that  any  particular  tract  was  mineral  or  not  ? 
Assuredly,  a  suggestion  of  such  a  purpose  on  the  part  of  con-  j 
gress  would  border  closely  on  disrespect  to  the  intelligence  j 
and  integrity  of  that  body. 

But  congress  knew  that  provision  had  already  been  made 
for  ascertaining  the  character  of  these  lands.  Rev.  St.  §  2395, 
contains  these  provisions : 

"  Seventh.  Every  surveyor  shall  note  in  his  field-book   the 
trne  situations  of  all  mines,  salt  licks,  salt  springs,  and   mill 
1  (N.  p.)  A.  &  E.  R.  Cas.— 35 
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seats  which  come  to  his  knowledge,  all  water  courses  oyer 
which  the  line  he  runs  may  pass,  and  also  the  quality  of  the 
lands. 

'*  Eighth.  These  field-books  shall  be  returned  to  the  sur- 
veyor-general, who  shall  cause  therefrom  a  description  of  the 
whole  lands  surveyed  to  be  made  out  and  transmitted  to  the 
officers  who  may  superintend  the  sales.  He  shall  also  cause 
a  fair  plat  to  be  made  of  the  townships  and  fractional  parts 
of  townships  contained  in  the  lands,  describing  the  subdivis- 
ions thereof,  and  the  marks  of  the  corners.  This  plat  shall 
be  recorded  in  books  to  be  kept  for  that  purpose ;  and  a  copy 
thereof  shall  be  kept  open  at  the  surveyor-general's  office  for 
public  information,  and  other  copies  shall  be  sent  to  the  places 
of  the  sale,  and  to  the  general  land  office." 

By  the  act  of  July  26,  1866  (14  Stat.  251),  the  mineral  lands 
of  the  public  domain  were  declared  to  be  free  and  open  to 
exploration  or  occupation,  and  provision  was  made  for  the 
entry  and  patenting  of  a  vein  or  lode  of  quartz  or  other  rock 
in  place,  bearing  gold,  silver,  cinnabar,  or  copper. 

In  a  circular  of  instructions  issued  under  this  act  January 
14,  1867,  the  commissioner  says  of  section  11 : 

*'  In  order  to  enable  the  department  properly  to  give  effect 
to  this  section  of  the  law,  you  will  cause  your  deputy  survey- 
ors to  describe  in  their  field-notes  of  surveys,  in  addition  to 
the  data  required  to  be  noted  in  the  printed  manual  of  sur- 
veying instructions,  on  pages  17  and  18,  the  agricultural  lands, 
and  represent  the  same  on  township  plats  by  the  designation 
of  'Agricultural  Lands.'  "  2  Lester,  Land  Laws,  317. 

It  is  true  that  such  survey  and  report  only  give  what  are 
the  surface  indications  of  the  tracts,  but  any  other  examin- 
ation and  exploration  for  discovering  minerals  beneath  the 
surface  require,  as  any  one  can  see,  a  large  expenditure  of 
money ;  and  it  may  well  be  believed  that  congress,  knowing 
that  the  surveys  which  were  already  provided  for  would  dis- 
close the  character  of  the  lands,  so  far  as  they  could  be  dis- 
closed by  the  surface  appearances,  meant  that  the  field  books 
returned  to  the  land  department,  containing  that  information, 
should  be  that  which  snould  guide  in  the  identification  of  the 
tracts  at  the  time  of  the  definite  location,  as  mineral  or  not 
mineral.  * 

Again,  the  section  by  which  the  land  grant  was  made  to  the 
[Northern  Pacific  Railroad  Company,  after  defining  the  place 
limits  of  the  grant,  and  providing  for  the  definite  location  of 
the  line  of  the  road,  contained  this  clause  (13  Stat.  p.  368) : 

"  And  whenever,  prior  to  said  time,  any  of  said  sections 
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or  parts  of  sections  shall  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  or  pre-empted,  or  otherwise 
<lisposed  of,  other  lands  shall  be  selected  by  said  company  in 
lieu  thereof,  under  the  direction  of  the  secretary  of  the  in- 
terior, in  alternate  sections,  and  designated  by  odd  numbers, 
not  more  than  ten  miles  beyond  the  limits  of  said  alternate 
sections." 

But  unless  at  the  time  of  that  definite  location  there  was  an 
identification  of  the  particular  lands  within  the  place  limits 
which  passed,  how  could  there  be  any  selection  in  the 
indemnity  limits  ?  Take  this  particular  tract  in  controversy 
before  us.  If,  after  the  definite  location,  the  company  had 
applied  to  the  secretary  for  a  selection  of  land  within  the 
indemnity  limits  in  lieu  of  this  tract,  would  not  the  secretary 
have  been  compelled  to  refuse  such  selection,  on  the  ground 
that,  so  far  as  was  known,  this  was  not  mineral  land,  and 
therefore  passed  by  the  grant? 

And  if  now,  after  the  lapse  of  six  years,  mineral  is  discov- 
ered, and  it  is  adjudged  that  the  title  does  not  pass,  is  it  not 
possible — nay,  probable — that,  when  selection  is  sought  of 
lands  within  the  indemnitj'  limits,  it  will  be  found  that  all  have 
been  taken  by  homestead  or  pre-emption  ?  Or,  if  not,  and  a 
selection  is  made  of  any  particular  tract  within  those  limits, 
will  not  the  land  thus  selected,  and  supposed  to  pass  to  the 
■company,  come  within  the  rule  here  announced,— that  if, 
before  the  patent  shall  issue,  mines  be  discovered,  it  must  be 
adjudged  non-mineral  land,  and  therefore  not  passing  by  the 
selection?  In  other  words,  the  title  to  no  lands' within  the 
place  limits  passes,  because  it  is  unknown  whether  they  are 
mineral  or  not,  and  no  selection  can  be  made  within  the  in- 
demnity limits,  because  it  is  not  known  how  much  the  defi- 
ciency IS. 

Again,  in  section  4  of  the  same  act,  it  is  provided  that  after 
the  completion  of  25  consecutive  miles  of  road,  commissioners 
«hall  be  appointed  by  the  president  to  examine  as  to  whether 
the  road  nas  been  completed  in  a  substantial  and  workman- 
like manner,  and  if  they  make  a  favorable  report— 

'*  Patents  of  lands,  as  aforesaid,  shall  be  issued  to  said 
company,  confirming  to  said  company  the  right  and  title  to 
said  lands,  situated  opposite  to,  and  coterminous  with,, said 
completed  section  of  said  road ;  and,  from  time  to  time,  when- 
ever twenty-five  additional  consecutive  miles  shall  have  been 
constructed,  completed,  and  in  readiness  as  aforesaid,  and 
verified  by  said  commissioners  to  the  president  of  the  United 
States,  then  patents  shall  be  issued  to  said  company  convey- 
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ing  the  additional  sections  of  land  as  aforesaid,  and  so  on  as 
fast  as  every  twenty-five  miles  of  said  road  is  completed  as 
aforesaid." 

If  language  can  make  anything  plain,  it  is  that,  when  the 
commissioners  have  reported  favorably  as  to  the  construction 
of  any  25  consecutive  miles  of  road,  the  right  to  a  patent 
exists.    It  was  said  in  Stark  v.  Starrs,  6  Wall.  402,  418 : 

'*  The  right  to  a  patent  once  vested  is  treated  by  the  govern- 
ment, when  dealing  with  the  public  lands,  as  equivalent  to  a 
patent  issued.  When,  in  fact,  the  patent  does  issue,  it  relates 
back  to  the  inception  of  the  right  of  the  patentee,  so  far  as  it 
m^  be  necessary  to  cut  off  intervening  claimants." 

When  this  case  was  argued  before  us  at  the  last  term,  it 
was  conceded  by  the  attorney-general  that,  if  it  was  not  known 
that  the  lands  were  mineral  at  the  time  of  that  report,  the  title 
then  passed.  Such  a  concession  on  the  part  of  the  govern- 
ment, if  now  recognized,  would  compel  an  affirmance  of  this 
judgment ;  for,  at  the  time  the  commissioners  made  report  as 
to  the  25  consecutive  miles  adjacent  to  this  tract,  no  mineral 
had  been  discovered,  and,  so  far  as  known,  the  land  was  not 
mineral.  But  the  court,  in  this  opinion,  repudiates  such  con- 
cession, and  holds  that  the  matter  of  determination  remains 
open  until  the  very  issue  of  the  patent. 

Again,  by  a  resolution  of  May  31,  1870  (16  Stat.  378),  the 
Northern  Pacific  Bailroad  Company  was  authorized  to  issue 
its  bonds  secured  by  mortgage  upon  its  entire  property.  Did 
congress  mean  to  imply  that  at  that  time  no  specific  tracts 

Sassed  by  the  mortgage,  but  only  such  as  might  thereafter  be 
etermined  by  the  land  department  to  be  non-mineral?     That 
resolution  contained  also  this  provision : 

"Provided,  that  all  lands  hereby  granted  to  said  company 
which  shall  not  be  sold  or  disposed  of  or  remain  subject  to' 
the  mortgage  by  this  act  authorized,  at  the  expiration  of  five 
years  after  the  completion  of  the  entire  road,  shall  be  subject 
to  settlement  and  pre-emption  like  other  lands,  at  a  price  to 
be  paid  to  said  company  not  exceeding  two  dollars  and  fifty 
cents  per  acre." 

How  could  the  company  sell  any  particular  tract,  unless  at 
the  time  the  purchaser  knew  that  the  title  of  the  company  was 
perfect?  And  if  the  company  had  failed  to  place  its  mort- 
gage, as  it  most  certainly  would  liave  failed  if  tne  construction 
now  contended  for  had  been  believed  to  be  the  true  construc- 
tion of  this  grant,  then,  by  the  terras  of  this  provision,  at  the 
end  of  five  years  from  the  completion  of  the  road  any  tract 
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would  be  open  to  settlement  and  pre-emption,  as  are  the  public 
lands  of  the  government. 

Again,  it  is  abundantly  well  settled  that  lands,  the  title  to 
which  remain  in  the  government,  are  not  subject  to  taxation. 
Can  it  be  that  congress  contemplated  that  the  territories  and 
states  which  should  be  organized  along  the  line  of  this  trans- 
continental highway  should  not  be  able  to  tax  any  alternate  sec- 
tions within  the  place  limits  of  this  grant  until  such  time  as  it 
should  appropriate  money  for  an  exploration  as  to  their 
character. 

Take  this  particular  tract  for  illustration  :  In  1872  the  line 
of  definite  location  was  fixed.  Apparently,  it  was  within  the 
terms  of  the  grant ;  but  it  is  now  adjudged  that  no  title  passed 
to  the  Northern  Pacific,  but  remained  in  the  government. 
W;is  the  land  subject  to  taxation  during  the  six  years  prior  to 
the  discovery  of  the  mines?  Will  it  be  said  that  congress 
intended  that  the  Northern  Pacitic  should  pay  the  taxes  on 
all  the  lands  so  situated,  taking  the  chances  in  the  future  of 
some  of  them  proving  to  be  non-mineral  ?  Would  such  injus- 
tice be  imputed  to  congress,  even  as  against  a  corporation  ? 
Suppose  the  Northern  Pacific  did  not  pay,  and  some  party 
purchased  the  land  at  a  tax  sale.  Has  he  lost  his  money  be- 
cause the  land  now  proves  to  be  mineral  lands,  and  therefore 
still  the  property  of  the  government?  Or,  if  the  state  is  under 
obligation  to  refund  the  money  thus  improperly  collected  in 
the  way  of  taxes,  what  then  results  ?  The  state  or  county  has 
regulated  its  tax  levy  and  its  expenditures  upon  the  supposi- 
tion that  these  lands  were  subject  to  taxation.  If  the  title 
has  not  passed  from  the  government,  they  are  not  taxable,  and 
a  new  burden  must  be  cast  upon  the  property  of  individuals 
within  the  territorial  limits  to  make  good  the  unexpected 
deficiency  of  public  funds. 

It  is  well  known,  in  the  history  of  this  and  similar  land 
grants,  that  there  was  an  earnest  effort  to  relieve  many  of  the 
lauds  from  the  burdens  of  state  taxation, — an  effort  which 
brought  to  this  court  the  cases  of  Kansas  Pac.  B.  Co.  v,  Pres- 
cott,  16  Wall.  603,  and  Union  Pac.  E.  Co.  v.  McShane,  22 
Wall.  444.  This  litigation  was  carried  on,  on  the  part  of  the 
railroad  companies,  under  the  superintendence  and  direction 
of  Hon.  John  P.  Usher,  who  was  secretary  of  the  interior  at 
the  time  of  the  passage  of  these  land-grant  acts,  than  whom, 
perhaps,  no  one  was  more  familiar  with  the  land  laws  of  the 
United  States;  and  during  all  that  litigation  there  was  not 
even  a  suggestion  that  the  absolute  transfer  of  the  titlj  at 
the  time  of  the  definite  location  was,  as  to  any  particular  tract, 
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delayed  by  the  question,  thereafter  to  be  determined,  as  to 
whether  the  lands  were  mineral  or  not. 

Turning  to  legislation  other  than  that  respecting  railroad 
land  grants,  we  find  by  section  2258  of  the  Kevised  Statntea 
that  pre-emptions  are  not  allowed  of  "  lauds  on  which  are  situ- 
ated any  known  salines  or  mines."  In  section  2302,  in  ref- 
erence  to  homesteads,  it  is  enacted  :  '*  Nor  shall  any  mineral 
lands  be  liable  to  entry  and  settlement  under  its  provisions." 
Section  2392,  in  reference  to  town  sites,  reads  :  "  No  title  shall 
be  acquired  under  the  foregoing  provisions  of  this  chapter  to 
any  mine  of  gold,  silver,  cinnabar,  or  copper ;  or  to  any  valid 
mining  claim  or  possession  held  under  existing  laws/'  In 
one  of  these  three  clauses  the  word  *'  known"  is  used,  but  not 
in  the  others.  Is  thereby  any  difference  intended  as  to  what 
shall  be  excepted  from  the  scope  of  the  authority  to  acquire 
lands  ?  That  in  reference  to  town  sites,  as  heretofore  decided 
in  Davis'  Adm'r  v.  Weibbold,  139  U.  S.  507,  11  Sup.  Ct.  628, 
includes  only  known  mines. 

I  deem  it  unnecessary  to  pursue  this  discussion  further. 
Many  other  considerations  of  equal  significance  might  be  ad- 
duced. It  is  enough  to  say,  in  conclusion,  that  the  uniform 
and  settled  rule  of  decision,  heretofore,  has  been  that  identi- 
fication of  the  particular  tracts  which  pass  under  a  grant  waa 
complete  at  the  time  of  the  definite  location  cf  the  line  of  the 
road.  Congress,  with  a  knowledge  of  that  frequent  ruling, 
has  never,  by  any  act,  directed  a  change.  It  is  to  be  pre- 
sumed that  the  legislation  of  the  various  states  has  been  cast 
upon  that,  as  the  law  of  the  land. 

To  now  overthrow  that,  and  establish  a  new  rule,  not 
merely  unsettles  the  question  of  title  to  the  lands  within  this 
vast  area,  but  it  may  produce  complications  which  we  do  not 
now  perceive,  in  the  rights  of  individuals  and  counties,  and 
even  of  the  states,  along  the  line  of  tl»ifl  road.  If  ever  there  was 
a  case  in  which  the  rule  stare  decisis  should  prevail,  this  is 
one. 

I  therefore  dissent  from  the  opinion  and  judgment  in  this 
case,  and  am  authorized  to  say  that  Mr.  Justice  Gray  and 
Mr.  Justice  Shiras  concur  in  this  dissent. 
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Adams  (Louis  B.)  et  ci. 

V. 

Eeed  (Edward  A.)  et  oL 
(Supreme  Court  of  Utahf  Jwie  8,  1895.) 

Land  Grants  to  Railroads  [(1)  p.  602]— Exception  of  Mineral  Lands. — 
Under  au  act  of  congress  (July  1,  1862)  granting  certain  lands  to  a  rail- 
road company,  but  providing  **  that  all  mineral  lands  shall  be  excepted 
from  the  operation  of  this  act,"  the  railroad  company  has,  until  a  distinct 
location  of  its  road  and  the  consequent  identification  of  the  land  earned 
thereby,  and  prior  to  the  issuance  of  a  patent  therefor,  only  a  defeasible 
title.     {Page  552.) 

Same— Effect  of  Issuance  of  Patent. — The  issuance  of  a  patent  to  land 
is  conclusive  evidence,  in  the  absence  of  fraud,  that  the  government  re- 
gards the  land  as  freed  from  all  reservations,  and  it  is  a  remission  of  any 
claim  the  government  may  possess  to  such  land.    (Page  556.) 

Conveyance  by  Railway  Company  of  Land  Received  by  Grant— Reserva- 
tions Therein— Construction  of  Deed. — A  deed  executed  by  a  railroad  com- 
pany to  certain  lands,  reserving  *'  the  right  to  prospect  for  coal  and  other 
minerals  within  and  underlying  said  lands,  and  to  mine  and  remove  the 
same  if  found,"  does  not  convey  a  perfect  title  in  fee  simple ;  and  the  exe- 
cution by  the  railroad  company  to  the  grantees  of  a  quit-claim  deed, 
wherein  it  released  '*all  right,  claim  *  *  *  it  may  have  in  or  to  any  coal 
which  may  hereafter  be  found  upon  or  beneath  the  surface  of  said  land," 
does  not  cure  the  defect,  for  the  reason  that  it  releases  less  than  was 
reserved.     {Page  558.) 

Appeal  from  Fourth  district  court.     Affirmed. 

Bennetty  Marshall  &  Bradley  and  Kimball  <i  Kimball^  for  ap- 
pellants. 
Richards  dc  MajoMUlan  and  H,  IL  Henderson^  for  respondents. 

King,  J. — The  plaintiffs  allege  in  their  complaint  that  in 
March,  1890,  they  were  the  owners  and  entitled  to  the  posses- 
sion of  certain  land  in  Weber  county  ;  that  on  the  ^^^^^ 
27th  of  said  month  they  sold  said  estate  to  defend-  ©■?•■• 
ants,  and  executed  a  warranty  deed,  but  by  mistake  said 
property  was  described  as  being  in  township  6,  instead  of  5 ; 
that  on  the  29th  of  September,  1891,  as  soon  as  said  mistake 
was  discovered,  they  made  a  quit-claim  deed  to  defendants^ 
correctly  describing  the  land  intended  to  be  conveyed,  which 
they  tendered  to  deifendants,  and  now  bring  into  court ;  that. 
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in  part  payment  for  said  land,  defendants  executed  two  prom- 
issory notes,  which  were  secured  by  a  mortgage  on  the  land, 
but  which  mortgage  contained  the  same  error  in  description 
as  said  deed.  Plaintiffs  pray  for  the  reformation  of  the  mort- 
gage, and  for  its  foreclosure. 

Defendants  answered  and  filed  a  cross  complaint,  in  which 
they  averred  that  relying  upon  the  representations  of  plain- 
tiffs that  they  owned,  and  had  a  good  title  in  fee 
puui!*""  simple  to,  4^  acres  of  land,  lying  near  Ogden  city, 
and  without  investigating  the  title  or  seeing  the 
land,  they  purchased  an  undivided  two  thirds  interest,  and 
executed  the  mortgage  described  in  plaintiffs'  complaint  in 
part  payment  of  the  purchase  price  ;  that  subsequently  they 
ascertained  that  plaintiffs  were  not  the  owners  of,  and  did  not 
have  an  indefeasible  and  fee-simple  title  to,  said  land,  or  any 
title  to  the  land  conveyed ;  that  thereupon  they  demanded 
back  the  amount  paid  to  plaintiffs,  and  the  surrender  and 
cancellation  of  the  notes  given  in  part  payment ;  that  said 
representations  as  to  title  were  false  and  fraudulent,  which 
plaintiffs  there  and  then  knew,  and  were  made  to  deceive  de- 
fendants. There  are  further  allegations  in  the  cross  com- 
plaint with  respect  to  the  character  of  plaintiffs'  title  and  the 
fraudulent  representations.  Defendants  pray  that  the  mort- 
gage and  notes  be  canceled  and  delivered  up. 

The  principal  questions  presented  for  our  determination 
are : 

First :  Did  the  Union  Pacific  Railway  Company  have  a  fee- 
simple  title  to  the  land  claimed  in  township  5, 
GMetuted.  -^jii^jji  plaintiffs  attempted  to  convey  to  defend- 
ants? 

Second  :  If  so,  was  this  title  conveyed  to  defendants  ? 

Third  :  If  the  above  questions  are  determined  negatively, 
then  was  there  such  fraud  upon  the  part  of  plaintiffs  as  to  be 
the  foundation  for  the  rescission  of  the  contract  between 
plaintiffs  and  defendants  ? 

Fourth  :  Do  the  facts  of  the  case  show  a  rescission  ? 

First :  By  the  act  of  congress  passed  July  1,  1862,  certain 
lauds  were  granted  to  the  Union  Pacific  Railroad  Company 
for  the  purpose  of  aiding  in  the  construction  of  a 
Land  grant-  transcontinental  railroad.  The  language  of  the 
4uiy^i!!'i802.  grant  is  :  "  There  be  and  is  hereby  granted  to  the 
said  company  *  *  *  every  alternate  section  of 
public  land  designated  by  odd  numbers  to  the  amount  of  five 
alternate  sections  per  mile  on  each  aide  of  the  railroad  on  the 
line  thereof,  and  within  the  limits  of  ten  miles  on  each  side  of 
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said  road,  not  sold,  reserved,  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  pre-emption  or  homestead  claim 
would  have  attached  at  the  time  the  line  of  said  road  is  defi- 
nitely fixed :  provided  that  all  mineral  lands  shall  be  excepted 
from  the  operations  of  this  act.'* 

It  is  admitted  that  the  land  in  controversy  in  this  suit  is 
within  this  grant,  and  that  no  patent  has  ever  been  issued 
therefor. 

The  court  below,  adopting  the  findings  of  the  referee,  found 
that  the  land  has  been  and  still  is  used  for  agricultural  pur- 

f>oses ;  also  that  no  exploration  or  examination  has  been  made 
or  coal  or  minerals  of  any  kind.  Appellants'  contention  is 
that  the  act  of  congress  above  referred  to  was  a  grant  in 
prcRsentiy  and  passed  the  present  legal  title — at  least  as  soon 
as  the  road  was  constructed,  and  the  identification  of  the  sec- 
tions became  possible — to  all  of  the  lands  embraced  within  it, 
except  those  to  which  a  pre-emption  or  homestead  claim  had 
attached,  and  which  were  not  known  to  contain  mineral. 
Kespondents'  claim  is  that  no  exploration  or  examination 
having  been  made  by  the  government  to  ascertain  whether 
the  lands  were  mineral  or  non-mineral,  and  no  patent  having 
been  issued,  an  imperfect  and  defeasible  title  passed  by  the 
grant  to  the  railroad  company. 

Our  attention  is  invited  to  numerous  cases  decided  by  the 
supreme  court  of  the  United  States,  and  other  courts,  wherein 
this  and  similar  grants  to  railroad  companies  are  construed. 
The  language  of  these  decisions  seems,  to  the  writer  of  this 
opinion,  clear  and  unambiguous.  By  many  it  is  declared  that 
by  their  terms  these  grants  import  a  grant  in  prcesentij  carry- 
ing at  once  the  interest  of  the  grantor  in  the  lands  described, 
and,  while  the  grant  is  in  the  nature  of  a  *'  float,"  when  the 
route  of  the  road  is  definitely  fixed  the  lauds  granted  become 
susceptible  of  identification,  and  the  title  attaches  as  of  the 
date  of  the  grant,  and  has  the  same  effect  upon  the  selected 
parcels  as  if  they  had  been  specifically  described  in  the  acts 
of  congress.  To  me  it  seems  there  is  much  force  in  this  con- 
tention of  appellants. 

The  Union  Pacific  Railroad  has  been  completed  for  more 
than  a  Quarter  of  a  century.  The  government  has  not  explored 
the  lands  to  ascertain  whether  they  contain  minerals.  There 
is  nothing  to  evidence  a  purpose  upon  its  part  to  make  such 
exploration.  The  railroad  was  entitled  to  a  patent  as  soon  as 
the  commissioners  appointed  by  the  president  of  the  United 
States  reported  the  completion  and  equipment  of  the  road. 
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The  supreme  court  of  the  United  States  has  declared,  in 
effect,  that  patents  are  unnecessary  to  divest  the 
MHJcS^w^to  United  States  of  its  title,  and  invest  the  grantee 
TMt title.  therewith.  Patents  "*  *  ♦  identify  the  lands  as 
coterminous  with  the  completed  section,  but  they 
would  be  evidence  that,  as  to  that  portion  of  the  road,  the 
conditions  of  the  grant  had  been  complied  with.  ♦  *  *  As 
deeds  of  further  assurance,  they  would  thus  be  of  great  value,, 
in  giving  quiet  and  peace  to  the  grantee's  possession."  St. 
Paul  &  P.  K.  Co.  V.  Northern  Pac.  E.  Co.,  139  U.  S.  1. 

The^  decisions  cited  by  appellants  seem  to  have  regarded 

the  mineral  reservations  in  these  grants  as  reaching  only  such 

lands  as  were  known  to  contain  minerals  at  the 

TfttioB.  '***'*  ^'^^  ^^  *^®  grant.  But  it  would  be  profitless  to 
enter  into  a  discussion  of  this  phase  of  the  subject,, 
and  analyze  the  authorities  collated,  for  the  reason  that  tbey 
are  ably  considered  and  exhaustively  treated  by  Mr.  Justice 
Bkeweb  in  his  dissenting  opinion  in  the  case  of  Barden  t;. 
Bail  way  Co.,  154  U.  S.  332.  The  writer  of  this  opinion  ac- 
knowledges the  almost  unanswerable  arguments  adduced  by 
the  learned  justice,  but  recognizes  that  this  court  is  bound  by 
the  majority  opinion  in  that  case.  But  it  must  be  confessed 
that  this  opinion  cannot  easily  be  reconciled  with  very  many 
utterances  of  that  high  tribunal. 

Appellants'  counsel  insist  that  the  case  last  cited  is  not 
decisive  of  the  point  now  under  consideration.  Counsel  for 
respondents  contends,  with  equal  vehemence,  that  under  tbis 
decision,  until  patent  issues,  no  indefeasible  title  to  the  lands 
within  the  grant  passes  to  the  grantee. 

An  examination  of  the  grant  to  the  Northern  Pacific  Rail- 
road Company  shows  that  the  words  there  employed  are 
almost  identical  with  those  found  in  the  grant  to  the  Union 
Pacific.  The  words  in  the  former  are,  "  to  every  alternate 
section  of  public  land  not  mineral " ;  and  the  following 
proviso  is  attached  to  the  granting  section  of  the  act :  "  Pro- 
vided, that  all  mineral  lands  be  and  the  same  are  hereby  ex- 
cluded from  the  operations  of  this  act,"  etc. 

Applying  the  doctrine  enunciated  in  the  Barden  Case,  it 
would  seem  that  at  any  time  before  exploration 
itrMt!'*^"  ^'^  for  minerals  and  the  issuance  of  patents,  the 
government  can,  upon  the  discovery  of  minerals 
within  the  land  granted,  not  only  refuse  patent  for  such  lands 
as  contain  mineral,  but  dispose  of  them  to  others  than  the 
grantee   or  its  vendees,   and   that  such  grantee   or  vendees 
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would  not  possess  an  indefeasible  title  to  all  the  lands  em- 
braced within  the  grant. 

In  the  Barden  Case,  just  cited,  the  court  held  that  the 
words  quoted  were  an  exclusive  reservation  of  all  minerals  to 
the  United  States,  and  that  it  was  immaterial  whether  there 
was  knowledge  of  the  existence  of  mineral  deposits ;  if  dis- 
covered at  any  time  before  patent,  no  title  passed  from  the 
government.  Some  of  the  cases  upon  which  appellants  rely 
are  considered  and  explained. 

Speaking  of  St.  Paul  &  P.  B.  Co.  v.  Northern  Pac.  B.  Co., 
139  U.  S.  1,  and  Salt  Co.  v.  Tarpey,  142  U.  S.  241,  51  Am.  & 
Eng.  B.  Cas.  276,  the  court  say  :  "  In  both  of  these  cases  the 
writer  of  this  opinion  had  the  honor  to  write  the  opinions  of 
this  court,  and  it  was  never  asserted  or  pretended  that  they 
decided  anything  respecting  the  minerals,  but  only  that  the 
title  to  the  lands  granted  took  effect,  within  certain  designated 
exceptions,  as  the  date  of  the  grant.  They  never  decided 
anything  else  ;  and  what  was  that  title  ?  It  was  of  the  lands 
which  at  the  time  of  the  location  had  not  been  sold,  reserved, 
or  to  which  a  pre-emption  or  homestead  right  had  not 
attached.  "^  "^  *  It  seems  to  us  as  plain  as  the  language  can 
make  it  that  the  intention  of  congress  was  to  exclude  from  the 
grant  actual  mineral  lands,  whether  known  or  unknown,  and 
not  merely  such  as  were  at  the  time  known  to  be  mineral. 
*  *  *  Mineral  lands  were  not  conveyed,  but  by  the  grant  of 
congress  itself,  and  the  subsequent  resolution  of  congress 
cited,  they  were  specifically  reserved  to  the  United  States,  and 
excepted  from  the  operations  of  the  grant.  Therefore  they 
were  not  to  be  located  at  all,  and,  if  in  fact  located,  they 
could  not  pass  under  the  grant.  *  *  *  When  the  act  was 
passed  it  would  have  been  impossible  to  state  with  any 
accuracy  what  parts  of  the  tract  contained  minerals,  and  what 
did  not.  That  fact  could  only  be  ascertained  after  extensive 
and  careful  explorations.  *  *  *  The  determination  of  the 
character  of  the  land  granted  by  congress  in  any  case,  whether 
agricultural  or  mineral,  is  placed  in  the  hands  of  the  officers 
of  the  laud  department,  whose  action  is  subject  to  the  revision 
of  the  commissioners  of  the  general  laud  office,  and  an  appeal 
lies  from  them  to  the  secretary  of  the  interior.  Under  their 
direction  and  supervision  the  actual  character  of  the  land  may 
be  determined  and  fully  established." 

The  court  then  quotes  from  the  opinion  of  Mr.  Noble,  late 
secretary  of  the  interior,  in  the  case  of  Bailroad  Co.  v.  Valen- 
tine, 1 1  Land  Dec.  Dep.  Int.  238.  The  language  is  as  follows : 
"  Moreover,  I  am  informed  by  the  officers  in  charge  of  the 
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mineral  division  of  the  land  department  that  ever  since  the 
year  1867  *  *  *  it  has  been  the  uniform  practice  to  allow 
and  maintain  mineral  locations  within  the  geographical  limits 
of  railroad  grants,  based  upon  discoveries  made  at  any  time 
before  patent,  or  certification,  where  patent  is  not  required." 

It  seems  very  clear  from  these  decisions  that  while  the 
wtaes  title  grant  to  the  Union  Pacific  Company  was  one  in 
TMttnnder  prcBsentiy  and,  as  to  the  lands  embraced  within  its 
■iinerai  reMr-  limits  which  wcre  not  within  the  exceptions  or 
TatioMi.  reservations,  the  title  took  effect,  upon  identifica- 

tion, as  of  the  date  of  the  grant,  but  as  to  lands  containing 
minerals,  whether  known  or  unknown,  no  title  passed,  and 
the  failure  of  the  government  to  explore,  or  issue  patents,  and 
the  great  lapse  of  time,  have  not  ripened  a  defective  title  into 
an  indefeasible  one.  This  being  true,  until  patent  issues 
there  would  be  uncertainty  as  to  the  character  of  one's  title. 
The  land  might  be  used  exclusively  for  agricultural  purposes; 
the  grantee  and  its  vendees  might  regard  it  as  utterly  devoid 
of  mineral,  men  of  science  might  unanimously  agree  that  it 
was  barren  of  mineral  wealth  ;  still  it  is  possible  mysterious 
nature  mav  have  impregnated  the  soil  with  its  richest  wealth. 

While  tne  patent  does  not  change  the  character  of  the  land, 
it  IS  more  than  an  assurance  of  title.     It  is  conclu- 
patent!  ^^^^  evidence,  when  no  fraud  exists,  that  the  govern- 

ment regards  the  land  as  freed  from  the  reserva- 
tion, and  it  is  a  remission  of  any  claim  the  government  may 
possess  by  reason  of  mineral  deposits  upon  the  land.  There 
can  be  no  doubt  but  that  this  view  attaches  an  element  of  un- 
certainty to  the  land  granted,  as  well  as  the  holdings  carved 
out  of  it. 

Mr.  Justice  Brey^r,  in  his  dissenting  opinion,  says  :  ''  Take 
any  particular  mile  of  the  road,  on  either  side  of  the  line,  as 
located,  there  are  twenty  alternate  sections  within  the  place 
limits.  By  the  rule  now  laid  down  [speaking  of  the  majority 
opinion  of  the  court]  the  title  to  no  one  of  these  twenty  sec- 
tions passes  to  the  company,  because  it  is  not  known  abso- 
lutely which  are  mineral  lands.  So  far  as  known  none  may  be 
mineral,  and  yet,  as  in  this  case  before  us,  six  years  after  that 
line  of  definite  location  and  exploration  develops  the  fact  of 
minerals,  and  then  it  is  declared  that  the  title  did  not  pass. 
"When  you  simply  say,  as  the  court  does  in  this  opinion,  that 
out  of  those  twenty  sections  there  shall  pass  the  title  to  such 
lands  as  shall  thereafter  be  found  or  be  determined  by  the 
secretary  of  the  interior  to  be  non-mineral  lands,  you  say,  in 
effect,  that  there  is  no  identification  of  a  single  tract" 
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It  is  claimed  by  counsel  for  appellants  that  tlie  supreme 
court  of  the  territory,  in  the  case  of  Tarpey  v.  Salt  Co.,  & 
Utah  494,   decided   that  all   lands,  whether  sur- 
veyed and  selected,  or  not,  within  the  grant  limits,  *^,fl!^""' 
J)assed  to  the  grantee  and  clothed  it  with  a  perfect  Imt, 
egal  title.     An  examination  of  that  case  does  not 
fully  sustain  counsel's  statement.     The  court  regarded  the 
grant  as  conferring  a  perfect  legal  title  in  prcesentiy  as  distin- 
guished from  an  equitable  or  inchoate  interest  arising  upon  a 
contract  or  promise  of  the  government.     But  this  declaration 
is  somewhat  modified  by  the  expression  which  is  the  impor- 
tant announcement  in  the  opinion.     It  is  this  :    "  We  think  it 
is  now  beyond  controversy  that,  where  the  question  is  pre- 
sented as  it  is  here, — where  no  right  of  tne  government, 
reserved  in  the  act  making  the  grant,  is  involved, — it  grants 
the  legal  title  in  proesenti  to  all  the  lands  iiicluded  in  the 
grant,  whether  surveyed  or  selected,  or  not."    A  right  of  the 
government  is  involved  in  the  reservation  found  in  the  act  of 
J  aly  1,  1862.     The  minerals  were  reserved  to  the  sovereign. 

We  agree  with  this  view,  that,  aside  from  the  reservations 
in  the  grant,  a  legal  title  passed  to  the  grantee  for  all  the 
lands  covered  by  the  grant.  If  the  Union  Pacific  obtained  a 
title  less  than  fee  simple  by  this  grant, — aud  we  think  it  did, — 
the  exact  character  of  it  is  not  now  in  question.  We  will 
observe,  however,  that  under  the  authority  of  Tarpey  v.  Salt 
Co.,  supra,  the  delay  in  issuing  the  patent,  or  omission  of  the 
government  to  explore  and  decide  as  to  the  mineral  character 
of  lands,  would  not  prevent  the  grantee  from  occupying  and 
holding  the  lands,  and  maintaining  possessory  actions  against 
trespassers.  A  fee  simple  estate  is  the  largest  in  land  known 
to  the  law.  It  is  an  absolute  estate,  in  perpetuity,  and 
excludes  any  qualification,  restriction,  or  limitation. 

From  the  foregoing  it  is  apparent  that,  if  the  lands  in  con- 
troversy in  this  case  are  devoid  of  minerals,  then  the  grantee 
possesses  a  perfect  legal  title.     If  they  contain  ciianujurof 
minerals,  aside  from  coal  and  iron,  the  railroad  title  nnder 
company  has   no  title  whatever.     Yet,  as  stated  Mineral  reier* 
above,  the  Barden  Case  leads  to  the  position  that,  '»*'•■• 
if  there  be  undiscovered  mineral  when  patent  issues,  the  pre- 
sumption becomes  conclusive  that   it  is  barren  of  mineral 
wealth.     The  failure  to  discover  minerals,  and  the  conclusive- 
ness of  this  presumption,  confer  an  indefeasible  title,  though 
in  fact  deposits  of  mineral  wealth  may  abound  in   p^*eater 
quantities  than  in  the  famous  El  Dorado.    The  railroad*s  title, 
tiien,  to  this  land,  is  subject  to  be  defeated.    At  most,  its 
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title  is  a  base  or  determinable  fee.  It  may  coutinae  foreyer, 
or  it  may  be  determiued  at  auj  moment,  prior  to  the  issaauce 
of  patent,  upon  the  discovery  of  mineral.  And  the  case  of 
Ankeny  v.  Clark,  148  U.  S.  345,  supports  the  view  announced 
in  the  Barden  Case,  viz.,  that  until  patent  issues  the  title  is 
imperfect  in  the  grantee. 

Second  :  itespondents  contend  that,  even  if  the  title  of  the 
railroad  company  were  free  from  imperfections,  the  varions 
^^  conveyances  executed  by  it  and  its  trustees  and 

right  M^rot'  grantees  did  not  pass  a  fee-simple  title  to  plaiutiffii. 
tMt  n>r  Bii.  We  think  the  evidence  clearly  establishes  the  trutb 
*reii-Titi*  of  this  contention.  It  is  not  necessary  to  examiue 
eoiTtjcd.  j^jj  jjjg  defects  in  the  chain  of  title  between  tlie 
railroad  company  and  the  plaintiffs,  but  we  will  content  our- 
selves with  a  single  reference.  In  the  deed  from  the  railroad 
company  to  plaintiffs  the  following  reservation  appears: 
"  Reserving,  however,  to  the  said  Union  Pacific  Bailway  Com. 
puny  the  right  to  prospect  for  coal  and  other  minerals  within 
and  underlying  said  lands,  and  to  mine  and  remove  the  same, 
if  found ;  and  for  this  purpose  it  shall  have  the  right  of  way 
over  and  across  said  lands,  and  space  necessary  for  the  con- 
duct of  said  business  thereon,  without  charge  or  liability  for 
damage  therefor." 

This  is  an  incumbrance — an  easement — upon  the  land. 
The  grantee's  title  did  not  protect  it  from  invasions  and  tres- 
passes as  oft-repeated  as  the  grantor  desired.  While  the  fee 
passed  to  the  grantee,  assuraing  that  it  was  held  by  the  grantor, 
it  was  a  servient  estate.  The  mere  statement  of  the  resen'a- 
tiou  suffices  to  show  the  incompleteness  of  the  estate  conveyed 
to  plaintiffs. 

But  counsel  insist  that  the  deed  executed  by  the  railroad 
company  on  the  2d  of  November,  1891,  cured  this  defect.  The 
findings  show  that  after  the  defendants  had  claimed  a  rescis- 
sion of  the  contract,  because  no  fee-simple  title  passed  to 
them,   the  railroad  company  executed  a  quitclaim  deed  to 

Elaiutiffs,  wherein  it  released  "all  right,  claim.  *  *  *  it  may 
ave  in  or  to  any  coal  which  may  thereafter  be  found  upon 
or  beneath  the  surface  of  said  land.  *  *  *  It  being  the  inten- 
tion of  this  deed  to  relinquish  any  rights  which  the  said  Union 
Pacific  Railway  Company  may  have  riiaiii'  ^  LUHky.l'ia'l  hy 
virtue  of  the  coal  reservation  *  *  *  imlui  "^  ^glnfid  nf 
October  18,  1889."  IBi      % 

It  will  be  observed  that  the  company  m  be 

right  to  enter  upon  the  lands  and  pro^^po c  0, 

but  "other  minerals  within  and  underlyin  « 
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quitclaim  deed  only  relinquished  the  right  to  prospect  and 
mine  for  coal.  It  is  clear  that,  even  if  the  release  had  been 
in  time, — that  is,  prior  to  defendants'  notice  of  rescission, — 
it  is  insufficient.    It  releases  less  than  was  reserved. 

Third :  The  finding  of  the  referee  upon  this  question  was 
that  the  plaintiffs  informed  defendants  that  thej  owned,  and 
had  a  good  title  in  fee  simple  to,  440  acres  of  land  ^  .  ^  .,  ^ 
lying  west  of  Ogden  city,  which  said  land  so  re-  MuJepreMM- 
f  erred  to  was  the  land  intended  to  be  conve^^ed  to  utiou  or  title, 
defendants,  and  that  the  defendants  had  not  seen  -coy«rrnctio« 
said  lands,  and  were  not  acquainted  with  the  title,  ^'^*^' 
but  that  plaintiffs  promised  that  they  would  furnish  defend- 
ants with  an  abstract  of  title  to  said  land;  that  defend- 
ants believed,  relied,  and  acted  upon  the  representations  of 
plaintiffs,  and,  without  investigating  the  title,  purchased  an 
undivided  two  thirds  interest  therein,  which  purchase  defend- 
ants would  not  have  made  if  they  had  not  believed  said 
representations ;  that  said  representations  were  untrue. 

The  conclusion  of  law  based  upon  this  finding  is  that  the 
representations  made  to  defendants  concerning  the  title  were 
untrue,  and  a  fraud,  in  law,  upon  the  defendants. 

Appellants  contend  that  this  finding  and  conclusion  show 
that  there  was  no  "moral"  fraud;  that  there  was  simply  in- 
nocent misrepresentation  as  to  title;  and  that  where  there  is 
a  partial  failure  of  title,  or  a  defect  therein,  coupled  with  in- 
nocent misrepresentation  as  to  such  title,  a  court  of  equity 
will  not  rescind,  where  the  contract  has  been  executed. 

The  learned  counsel  for  plaintiffs  insist  that  the  findings 
and  conclusions  of  law  show  that  the  plaintiffs  are  entirely 
exonerated  from  moral  turpitude,  or  anything  that  indicates 
mala^fides. 

It  is  true,  there  is  no  direct  finding  of  a  scienter  in  the  mis- 
representations, but  it  seems  equally  clear  that  plaintiffs  are 
not  wholly  exculpated  from  wrong  in  the  transaction.  Plain- 
tiffs knew  that  defendants  had  never  seen  the  land,  and  that 
they  were  unac(]^uainted  with  the  title.  They  knew  that  the 
purchase  was  being  made  entirely  upon  their  representations 
respecting  the  title  and  its  indefeasioility.  The  conclusion  of 
the  referee  is  not  equivalent  to  a  declaration  that  plaintiffs 
were  innocent  in  their  affirmations  of  the  unimpeachable  char- 
acter of  their  title. 

But,  conceding  the  construction  placed  upon  the  findings 
and  conclusion  of  law  above  referred  to  is  the  correct  one,  the 
question  presents  itself  whether,  under  the  facts,  there  is 
^ground  for  equitable  relief  in  behalf  of  defendants.     Counsel 
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for  appellants  assume  that  the  facts  in  this  case  show  an  exe- 
cutea  contract,  and  learnedly  argue  that  equity  will  not  decree 
rescission  of  an  executed  contract,  in  the  absence  of  moral 
fraud,  and  that  where  the  contract  is  a  warranty  deed,  and  it 
is  executed  by  the  necessary  parties,  the  purchaser  has  bo 
remedy,  either  in  law  or  in  equity,  in  respect  of  defects  in  the 
title,  or  quantity  or  quality  of  the  estate,  which  are  not  cov- 
ered by  the  vendor's  covenants. 

If  the  facts  of  this  case  show  an  executory  contract  only,  it 
is  not  necessary  to  the  determination  of  this  case  that  we  de- 
cide whether  there  is  "legal,"  as  distinguished  from  "moral,'* 
fraud,  or  what  remedies  are  afforded  the  purchaser  in  exe- 
cuted contracts,  where  there  is  fraud  or  breach  of  covenants, 
because  it  is  conceded,  when  the  contract  is  still  executory, 
the  power  of  equity  to  decree  rescission  is  ample. 

Is  the  transaction  between  the  parties  to  this  suit  an  exe- 
cuted or  executory  contract?  "A  contract  is  executory  when 
the  thing  agreed  has  not  been  done.  It  is  executed  when  tbe 
thing  has  been  done.  *  *  *  One  who  has  begun  to  do  what  he 
promised,  but  has  not  finished,  has  executed  his  undertaking 
in  part."     Bish.  Cont.  §  624. 

Conceding  that  plaintiffs  had  a  fee-simple  title  to  the  land 
intended  to  be  conveyed,  the  deed  contained  a  description  of 
wholly  different  land.  The  land  which  defendants 
HitdeiieripiioB  agreed  to  purchase  was  not  conveyed.  They  con- 
iii  deed~Eff«et.  tractcd  for  a  warranty  deed  to  a  certain  tract  of 
land.  The  contract  was  not  fully  performed  by 
plaintiffs.  It  was  executory.  The  writing  or  deed  amounted 
to  only  a  contract  to  convey  the  land  which  plaintiffs  claimed 
to  own,  and  in  equity  would  be  enforceable,  and,  if  the  evi- 
dence was  sufficient,  would  warrant  a  decree  of  specific  per- 
formance. It  was  a  contract  executory,  conveying  a  chose  in 
action,  not  a  contract  executed,  conveying  a  chose  in  posses- 
sion. 2  Bl.  Coram,  p.  443 ;  McDonald  v.  Hewett,  15  Johns. 
349.  No  right  in  rem  was  created.  The  only  rights  existing 
were  in  personam. 

If  the  contract  between  the  parties  had  been  executed,  they 
would  no  longer  have  been  bound  by  a  contractual  tie. 
Rights  would  have  been  acquired  in  property  which  would 
have  extinguished  the  contract,  on  showing  that  it  was  incom- 
plete. Executory,  the  rights  were  in  personam.  They  were 
seeking  to  enforce  a  chose  in  action.  "An  executory  contract 
is  one  in  which  a  party  binds  himself  to  do,  or  not  to  do,  a 
particular  thing."     Fletcher  v.  Peck,  6  Cranch,  137. 

Plaintiffs'  warranty  deed  was  a  contract,  in  which   they 
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bound  themselveH  to  convey  the  laud.     Defendants  agreed  to 

Jmrehase.  But  parol  evidence  would  be  required  to  estab- 
ish  the  correct  description.  It  was  a  defective  deed,  contain- 
ing  land  which  neither  of  the  parties  understood  was  conveyed 
or  agreed  to  be  conveyed,  it  was  therefore  only  a  contract 
to  convey,  and  was  executory.  A  defective  deed  is  an  ex- 
ecutory contract,  and  ''  it  is  a  familiar  rule  that  a  defective 
deed  may  be  treated  in  equity  as  an  agreement  to  convey,  and 
performance  enforced ;  and,  where  it  is,  we  think  *  *  *  that 
it  stands  on  the  same  footing  as  an  executory  contract  to  con- 
vey." Hanson  v.  Michelson,  19  Wis.  535 ;  Petesch  v.  Hams- 
bach,  48  Wis.  447 ;  Eaton  v.  Eaton,  15  Wis.  284 ;  Mastin  v. 
Halley,  61  Mo.  200 ;  Fitch  v.  Gosser,  54  Mo.  274. 

In  the  case  of  Hunt  v.  Bousmanier's  Adm'rs,  1  Pet.  13,  the 
court  say :  **  There  are  certain  principles  of  equity  applicable, 
to  this  question  which,  as  general  principles,  we  ^qviubie 
hold    to    be   incontrovertible.     The   first  is   that  jariMiietion 
where  an  instrument  is  drawn  and  executed,  whiSh  over  defMti?© 
professes  or  is  intended  to  carry  into  execution  an  ^•**"* 
agreement,  in  writing  or  by  parol,  previously  entered  into, 
but  which,  by  mistake  of  the  draftsman,  either  as  to  equity  or 
law,  does  not  fulfil,  or  violates,  the  manifest  intention  of  the 
parties  to  the  agreement,  equity  will  correct  the  mistake,  so 
as  to  produce  a  conformity  of  the  instrument  to  the  agreement. 
The  reason  is  obvious.     The  execution  of  agreements  fairly 
and  legally  entered  into  is  one  of  the  peculiar  branches  of 
equity  jurisprudence ;  and  if  the  instrument  which  intended 
to  execute  the  agreement  be,  for  any  cause,  insufficient  for 
that  purpose,  the  agreement  remains  as  much  unexecuted  as 
if  one  of  the  parties  had  refused  altogether  to  comply  with 
his  engagement.*' 

And  in  the  case  of  Walden  v.  Skinner,  101  U.  S.  585,  this 
language  is  adopted,  and  the  principle  reaffirmed. 

In  the  ckse  of  Conrad  v.  Schwamb,  53  Wis.  872,  plaintiffs 
brought  an  action  to  recover  a  tract  of  land.  A  deed  had 
been  executed  to  defendant.  The  grantors  intended  to  con- 
vey certain  land  in  fee,  but,  by  mistake,  it  was  described  a^ 
beingin  a  different  quarter  section.  The  court  say  :  "  The  deed, 
*  *  *  although  it  did  not  convey  the  land  intended,  must 
be  treated  in  equity,  as  an  executor^'  contract  *  *  *  to  convey 
such  land.  *  *  *  Hence  *  *  *  Schwamb  might  have  main- 
tained an  action  against  Felton  *  *  *  to  compel  Felton  spe- 
cifically to  perform  his  executory  contract  to  convey  the  land 
claimed,  so  far  as  he  could  perform  it."  And  the  quitclaim 
deed,  correctly  describing  the  land,  tendered  to  defendants 
I  (N.  8.)  A.  &  E.  R.  Cas— 36 
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after  the  discovery  of  tLe  mistake  iu  the  first  deed,  did  not 
answer  the  contract  and  fully  execute  it.  Besides,  the  defend- 
ants had,  a  few  days  prior  thereto,  elected  to  rescind  the 
contract,  and  had  demanded  back  the  amount  paid,  and  the 
surrender  of  the  notes  held  by  plaintiffs. 

From  the  foregoing  authorities,  we  are  of  the  opinion  that 
the  facts  in  this  case  do  not  constitute  an  executed  contract. 
The  transaction  between  the  parties,  we  think,  evi- 
equity  to  de-  deuces  an  executory  contract,  and  that  equity  has 
eree  reMimioii  power  to  decree  a  rescission.  We  are  not  deter- 
of  exeeotory  mining  what  mala  praxis  is  sufficient  to  entitle  one 
contract.  ^^  rescind  an  executed  contract ;  for,  as  stated,  the 

transaction  in  this  case  shows  an  executory  contract,  and  we 
believe  the  rule  to  be  well  settled  that  material  representations 
which  are  untrue,  though  innocently  made,  or  the  conceal- 
ment of  material  facts  by  mistake  or  inadvertence,  when  relied 
on  and  which  have  become  the  foundation  of  the  active  rela- 
tions between  the  parties,  operate  as  a  "  surprise  and  imposi- 
tion," and  constitute  such  fraud  as  will  move  a  court  of 
equitv  to  decree  a  rescission  of  an  executory  contract  1 
Storf ,  Eq.  §  193 ;  1  Beach,  Eq.  Jur.  §§  69,  93 ;  Bish.  Cont.  § 
662 ;  Clark,  Cont.  p.  339 ;  2  Pom.  Eq.  Jur.  §§  883,  887,  889 ; 
Derrv  v.  Peek,  14  App.  Cas.  337 ;  Arkwright  v.  Newbold,  17 
Ch.  Div.  320 ;  Traill  v.  Baring,  4  De  Gex,  J.  &  S.  318 ;  Ship  v. 
Crosskill,  L.  E.  10  Eq.  73  ;  Cooley,  Torts  (2d  Ed.)  p.  682 ;  Hex- 
ten  V,  Bast,  125  Pa.  St.  52 ;  Furnace  Co.  v.  Moffatt,  147  Mass. 
403 ;  Wells  v.  McGeoch,  71  Wis.  196 ;  De  Frees  v.  Carr,  8 
Utah  488 ;  Cotzhausen  v,  Simon,  47  Wis.  106 ;  Grant  ^^ 
Law,  29  Wis.  99 ;  Knowlton  v.  Amy,  47  Mich.  204 ;  Bullitt  v. 
Farrar,  42  Minn.  8 ;  Litchfield  v.  Hutchinson,  117  Mass.  195 ; 
Smith  V.  Eichards,  13  Pet.  26 ;  2  Warv.  Vend.  §  18. 

"  As  a  rule,  all  representations  which  are  untrue,  and  which 
materially  affect  the  value  of  the  property  which  forms  the  sub- 
ject of  the  contract,  will  furnish  grounds  for  a  rescission,  even 
though  they  may  have  been  made  without  fraudulent  intent." 
2  Warv.  Vend.  §  18 ;  Allen  v.  Hart,  72  111.  104 ;  Bennett  r. 
Judson,  21  N.  Y.  238 ;  Mulvey  v.  King,  39  Ohio  St.  491 ; 
Wilcox  V,  University,  32  Iowa,  369 ;  Alvarez  v.  Brannan,  7 
Cal.  503. 

The  facts  in  this  case  show  that  the  representations  of 
plaintiffs  as  to  the  character  of  their  title  to  the  land  were 
more  than  mere  expressions  of  opinion.  They  were  affirma- 
tions of  a  material  fact,  and  inducements  to  the  contract. 
Being  untrue  and  material,  they  are  fraudulent.  Cressler  v. 
Bees,  27  Neb.  515 ;  Conlan  v.  Eoemer,  52  N.  J.  L.  63. 
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Fourth  :  There  is  no  controversy  in  regard  to  the  materi- 
ality of  the  representations  made  respecting  the  title,  nor  is 
it  contended  that  defendants  did  not  act  in   due 
season,  in  giving  uotice  of  the  rescission  after  the4„^^|^"j2|,j^„ 
discovery  of  the  defect  in  the  title ;  but  plaintiffs 
urge  that,  the  defendants  not  haviug  tendered  back  a  deed  of 
the  property  conveyed,  there  was  no  recission.     The  rule  is, 
no  doubt,  that  the  parties  must  be  placed  in  statu  quo  before 
a  rescission  can  be  eiiectuated.     Having  decided  that  the  war- 
ranty deed  executed  by  the  plaintiffs  was  merely  an  executory 
contract,  it  follows  that  defendants  had  nothing  to  return  to 
plaintiffs  in  order  to  place  them  in  statu  quo. 

The  referee  found  that  the  land  described  in  the  warranty 
deed  was  not  owned  by  plaintiffs,  and  the  conveyance  exe- 
cuted by  them  certainly  created  no  cloud  upon  the  own- 
er's title,  if  there  was  an  owner.  Plaintiffs  conveyed  nothing 
to  defendants.  Their  deed  was  worthless,  except  that  it 
might  be  the  basis  of  an  action  in  equity  for  specific  per- 
formance, or  the  foundation  of  a  suit  at  law,  after  reformation, 
for  a  breach  of  the  vendor's  covenants.  Plaintiffs  having 
parted  with  nothing  of  value,  defendants  had  nothing  to  re- 
turn, and  in  such  case  the  failure  to  tender  that  which  was 
valueless  cannot  be  interposed  to  prevent  a  rescission  of  the 
contract.  Bish.  Cont.  §  679.  The  referee  finds  that  the  de- 
fendants never  actually  occupied  any  of  the  land  sought  to 
be  conveyed,  but  that  plaintiffs  were  in  possession  of  the 
same. 

We  think  that  the  record  clearly  discloses  that  the  defend- 
ants did  all  that  was  required  by  law,  upon  their  part,  in  order 
to  justify  a  decree  of  rescission  by  the  court. 

We  find  no  error  in  the  record,  and  therefore  affii^m  the 
judgment  of  the  lower  court,  with  costs. 

Merbitt,  C.J.,  concurs.    Babtch,  J.,  concurs  in  the  result. 
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The  supreme  court  of  the  United  States  has  declared,  in 
effect,  that  patents  are  unnecessary  to  divest  the 
»!!L!^rx^u>  United  States  of  its  title,  and  invest  the  grantee 
TMt  title.  therewith.  Patents  "  *  ♦  *  identify  the  lands  as- 
coterminous  with  the  completed  section,  but  they 
would  be  evidence  that,  as  to  that  portion  of  the  road,  tbe 
conditions  of  the  grant  had  been  complied  with.  ♦  *  *  As^ 
deeds  of  further  assurance,  they  would  thus  be  of  great  value,, 
in  giving  quiet  and  peace  to  the  grantee's  possession."  St 
Paul  &  P.  K.  Co.  V.  Northern  Pac.  E.  Co.,  139  U.  S.  1. 

The  decisions  cited  by  appellants  seem  to  have  regarded 
the  mineral  reservations  in  these  grants  as  reaching  only  such 
lands  as  were  known  to  contain  minerals  at  the 
itxum.  "**'"  iivaei  of  the  grant.  But  it  would  be  profitless  to 
enter  into  a  discussion  of  this  phase  of  the  subject, 
and  analyze  the  authorities  collated,  for  the  reason  that  they 
are  ably  considered  and  exhaustively  treated  by  Mr.  Justice 
Brewer  in  his  dissenting  opinion  in  the  case  of  Barden  v. 
Bail  way  Co.,  154  U.  S.  332.  The  writer  of  this  opinion  ac- 
knowledges the  almost  unanswerable  arguments  adduced  by 
the  learned  justice,  but  recognizes  that  this  court  is  bound  by 
the  majority  opinion  in  that  case.  But  it  must  be  confessed 
that  this  opinion  cannot  easily  be  reconciled  with  very  many 
utterances  of  that  high  tribunal. 

Appellants'  counsel  insist  that  the  case  last  cited  is  not 
decisive  of  the  point  now  under  consideration.  Counsel  for 
respondents  contends,  with  equal  vehemence,  that  under  this 
decision,  until  patent  issues,  no  indefeasible  title  to  the  lands 
within  the  grant  passes  to  the  grantee. 

An  examination  of  the  grant  to  the  Northern  Pacific  Rail- 
road Company  shows  that  the  words  there  employed  are 
almost  identical  with  those  found  in  the  grant  to  the  Union 
Pacific.  The  words  in  the  former  are,  "  to  every  alternate 
section  of  public  land  not  mineral " ;  and  the  followiug 
proviso  is  attached  to  the  granting  section  of  the  act :  "  Pro- 
vided, that  all  mineral  lands  be  and  the  same  are  hereby  ex- 
cluded from  the  operations  of  this  act,"  etc. 

Applying  the  doctrine  enunciated  in  the  Barden  Case,  it 
would  seem  that  at  any  time  before  exploration 
mnt!***"  *'  for  minerals  and  the  issuance  of  patents,  the 
government  can,  upon  the  discovery  of  minerals 
within  the  land  granted,  not  only  refuse  patent  for  such  lands 
as  contain  mineral,  but  dispose  of  them  to  others  than  the 
grantee   or  its  vendees,   and   that  such  grantee  or  vendees 
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would  not  possess  an  indefeasible  title  to  all  the  lands  em- 
braced within  the  grant. 

In  the  Barden  Case,  just  cited,  the  court  held  that  the 
words  quoted  were  an  exclusive  reservation  of  all  minerals  to 
the  United  States,  and  that  it  was  immaterial  whether  there 
was  knowledge  of  the  existence  of  mineral  deposits ;  if  dis> 
covered  at  any  time  before  patent,  no  title  passed  from  the 
government.  Some  of  the  cases  upon  which  appellants  rely 
are  considered  and  explained. 

Speaking  of  St.  Paul  &  P.  R.  Co.  v.  Northern  Pac.  B.  Co., 
139  U.  S.  1,  and  Salt  Co.  v.  Tarpey,  142  U.  S.  241,  51  Am.  & 
Eng.  B.  Cas.  276,  the  court  say  :  "  In  both  of  these  cases  the 
writer  of  this  opinion  had  the  honor  to  write  the  opinions  of 
this  court,  and  it  was  never  asserted  or  pretended  that  they 
decided  anything  respecting  the  minerals,  but  only  that  the 
title  to  the  lands  granted  took  effect,  within  certain  designated 
exceptions,  as  the  date  of  the  grant.  They  never  decided 
anything  else  ;  and  what  was  that  title  ?  It  was  of  the  lands 
which  at  the  time  of  the  location  had  not  been  sold,  reserved, 
or  to  which  a  pre-emption  or  homestead  right  had  not 
attached.  ^  ^  *  It  seems  to  us  as  plain  as  the  language  can 
make  it  that  the  intention  of  congress  was  to  exclude  from  the 
grant  actual  mineral  lands,  whether  known  or  unknown,  and 
not  merely  such  as  were  at  the  time  known  to  be  mineral. 
*  *  *  Mineral  lands  were  not  conveyed,  but  by  the  grant  of 
congress  itself,  and  the  subsequent  resolution  of  congress 
cited,  they  were  specifically  reserved  to  the  United  States,  and 
excepted  from  the  operations  of  the  grant.  Therefore  they 
were  not  to  be  located  at  all,  and,  if  in  fact  located,  they 
could  not  pass  under  the  grant.  *  *  *  When  the  act  was 
passed  it  would  have  been  impossible  to  state  with  any 
accuracy  what  parts  of  the  tract  contained  minerals,  and  what 
did  not.  That  fact  could  only  be  ascertained  after  extensive 
and  careful  explorations.  *  *  *  The  determination  of  the 
character  of  the  land  granted  by  congress  in  any  case,  whether 
agricultural  or  mineral,  is  placed  in  the  hands  of  the  officers 
of  the  land  department,  whose  action  is  subject  to  the  revision 
of  the  commissioners  of  the  general  land  office,  and  an  appeal 
lies  from  them  to  the  secretary  of  the  interior.  Under  their 
direction  and  supervision  the  actual  character  of  the  land  may 
be  determined  and  fully  established." 

The  court  then  quotes  from  the  opinion  of  Mr.  Noble,  late 
secretary  of  the  interior,  in  the  case  of  Bailroad  Co.  v.  Valen- 
tine, 11  Land  Dec.  Dep.  Int.  238.  The  language  is  as  follows : 
"  Moreover,  I  am  informed  by  the  officers  in  charge  of  the 
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mineral  division  of  the  land  department  that  ever  since  the 
year  1867  *  *  *  it  has  been  the  uniform  practice  to  allow 
and  maintain  mineral  locations  within  the  geographical  limits 
of  railroad  grants,  based  upon  discoveries  made  at  any  time 
before  patent,  or  certification,  where  patent  is  not  required." 

It  seems  very  clear  from  these  decisions  that  while  the 
wheD  title  grant  to  the  Union  Pacific  Company  was  one  in 
TMtiaider  prcBseixti,  and,  as  to  the  lands  embraced  within  its 
mineral  reier-  limits  which  were  not  within  the  exceptions  or 
TAtioat.  reservations,  the  title  took  effect,  upon  identifica- 

tion, as  of  the  date  of  the  grant,  but  as  to  lauds  containing 
minerals,  whether  known  or  unknown,  no  title  passed,  and 
the  failure  of  the  government  to  explore,  or  issue  patents,  and 
the  great  lapse  of  time,  have  not  ripened  a  defective  title  into 
an  indefeasible  one.  This  being  true,  until  patent  issues 
there  would  be  uncertainty  as  to  the  character  of  one's  title. 
The  land  might  be  used  exclusively  for  agricultural  purposes; 
the  grantee  and  its  vendees  might  regard  it  as  utterly  devoid 
of  mineral,  men  of  science  might  unanimously  agree  that  it 
was  barren  of  mineral  wealth  ;  still  it  is  possible  mysterious 
nature  may  have  impregnated  the  soil  witli  its  richest  wealth. 

While  the  patent  does  not  change  the  character  of  the  land, 
„^_^  ^  it  IS  more  than  an  assurance  of  title.     It  is  conclu- 

patent.  ^^^^  evidence,  when  no  fraud  exists,  that  the  govern- 

ment regards  the  land  as  freed  from  the  reserva- 
tion, and  it  is  a  remission  of  any  claim  the  government  may 
possess  by  reason  of  mineral  deposits  upon  the  land.  There 
can  be  no  doubt  but  that  this  view  attacnes  an  element  of  un- 
certainty to  the  land  granted,  as  well  as  the  holdings  carved 
out  of  it. 

Mr.  Justice  Brewer,  in  his  dissenting  opinion,  says  :  *'  Take 
any  particular  mile  of  the  road,  on  either  side  of  the  line,  as 
located,  there  are  twenty  alternate  sections  within  the  place 
limits.  By  the  rule  now  laid  down  [speaking  of  the  majority 
opinion  of  the  court]  the  title  to  no  one  of  these  twenty  sec- 
tions passes  to  the  company,  because  it  is  not  known  abso- 
lutely which  are  mineral  lands.  So  far  as  known  none  may  be 
mineral,  and  yet,  as  in  this  case  before  us,  six  years  after  that 
line  of  definite  location  and  exploration  develops  the  fact  of 
minerals,  and  then  it  is  declared  that  the  title  did  not  pass. 
When  you  simply  say,  as  the  court  does  in  this  opinion,  that 
out  of  those  twenty  sections  there  shall  pass  the  title  to  such 
lands  as  shall  thereafter  be  found  or  be  determined  by  the 
secretary  of  the  interior  to  be  non-mineral  lands,  you  say,  in 
effect,  that  there  is  no  identification  of  a  single  tract" 


^R  Cm"^]  ^^^^  GRANTS  667 

Adams  «.  Reed  Kinoral  BMerratloB 

It  is  claimed  by  counsel  for  appellants  that  the  supreme 
court  of  the  territory,  in  the  case  of  Tarpey  v.  Salt  Co.,  & 
Utah  494,   decided  that  all   lands,  whether  sur- 
veyed and  selected,  or  not,  within  the  grant  limits,  *J^,fl^'*' 
{>assed  to  the  grantee  and  clothed  it  with  a  perfect  ^rait. 
egal  title.     An  examination  of  that  case  does  not 
fully  sustain  counsel's  statement.     The  court  regarded  the 
grant  as  conferring  a  perfect  legal  title  in  prcesenti,  as  distin- 
guished from  an  equitable  or  inchoate  interest  arising  upon  a 
contract  or  promise  of  the  gOTernment.     But  this  declaration 
is  somewhat  niodified  by  the  expression  which  is  the  impor- 
tant announcement  in  the  opinion.     It  is  this  :    ''  We  think  it 
is  now  beyond  controversy  that,  where  the  question  is  pre- 
sented as  it  is  here, — where  no  right  of  the  government, 
reserved  in  the  act  making  the  grant,  is  involved, — it  grants 
the  legal   title  in  prcesenti  to  all  the  lands  included  in  the 
grant,  whether  surveyed  or  selected,  or  not."    A  right  of  the 
government  is  involved  in  the  reservation  found  in  the  act  of 
July  1,  1862.     The  minerals  were  reserved  to  the  sovereign. 

We  agree  with  this  view,  that,  aside  from  the  reservations 
in  the  grant,  a  legal  title  passed  to  the  grantee  for  all  the 
lands  covered  by  the  grant.  If  the  Union  Pacific  obtained  a 
title  less  than  fee  simple  by  this  grant, — and  we  think  it  did, — 
the  exact  character  of  it  is  not  now  in  question.  We  will 
observe,  however,  that  under  the  authority  of  Tarpey  v.  Salt 
Co.,  supra,  the  delay  in  issuing  the  patent,  or  omission  of  the 
government  to  explore  and  decide  as  to  the  mineral  character 
of  lands,  would  not  prevent  the  grantee  from  occupying  and 
holding  the  lands,  and  maintaining  possessory  actions  against 
trespassers.  A  fee  simple  estate  is  the  largest  in  land  known 
to  the  law.  It  is  an  absolute  estate,  in  perpetuity,  and 
excludes  any  qualification,  restriction,  or  limitation. 

From  the  foregoing  it  is  apparent  that,  if  the  lands  in  con- 
troversy in  this  case  are  devoid  of  minerals,  then  the  grantee 
possesses  a  perfect  legal  title.     If   they  contain  cfc^^rmcurof 
minerals,  aside  from  coal  and  iron,  the  railroad  tiiieauder 
company  has   no  title  whatever.     Yet,  as  stated  miierairwer- 
above,  the  Barden  Case  leads  to  the  position  that,  •»"•■• 
if  there  be  undiscovered  mineral  when  patent  issues,  the  pre- 
sumption becomes  conclusive  that   it  is  barren  of  mineral 
wealth.     The  failure  to  discover  minerals,  and  the  conclusive* 
ness  of  this  presumption,  confer  an  indefeasible  title,  through 
in  fact  deposits  of  mineral  wealth  may  abound  in   gieater 
quantities  than  in  the  famous  El  Dorado.    The  railroad's  title, 
then,  to  this  land,  is  subject  to  be  defeated.    At  most,  its 
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(hereinafter  called  the  Ontonagon  Company  *\  two  corpora- 
tions created  under  the  laws  of  the  state  ot  Michigan,  so 
much,  respectively,  of  said  grant,  as  was  intended  to  aid  in 
the  construction  of  the  road  between  Marquette  and  the  state 
line  and  that  between  Ontonagon  and  the  state  line. 

The  language  of  the  act  making  the  transfer  is  emphatic  as 
to  the  division  between  the  two  companies.  It  reads :  "  In 
like  manner  all  the  lands,  franchises,  rights,  powers,  and 
privileges  which  are  or  may  be  granted  and  conferred,  in  pur- 
suance of  said  act  of  congress,  to  aid  in  the  construction  of  a 
railroad  from  Marquette  to  the  Wisconsin  state  line,  be,  and 
the  same  are  hereby,  vested  fully  and  completely  in  the  Mar- 
quette and  State  Line  Railroad  Company ;  in  like  manner  all 
the  lands,  franchises,  rights,  powers,  and  privileges,  which  are 
or  may  be  granted  and  conferred  in  pursuance  of  said  act  of 
congress,  to  aid  in  the  construction  of  a  railroad  from  Onton- 
agon to  the  Wisconsin  state  line,  are  hereby  vested  fully  and 
completely  in  the  Ontonagon  and  State  Line  Railroad  Com- 
pany." 

By  the  same  act  a  board  of  control  was  created  to  supervise 
the  disposition  of  the  granted  lands,  and  in  section  11  it  was 
provided  that  on  the  failure  by  the  respective  companies  to 
construct  their  lines  of  road,  or  any  part  thereof,  in  the  time 
and  manner  required,  the  ''  said  board  of  control  shall  have 
the  power,  and  it  is  hereby  made  their  duty,  to  declare  said 
lands,  so  far  as  they  have  not  been  sold  in  good  faith,  forfeited 
to  the  state,  and  said  board  of  control  are  hereby  required  to 
confer  said  lands  upon  some  other  competent  party,  under  the 
general  regulations  and  restrictions  of  this  act." 

The  grant  to  the  state  of  Wisconsin  was  conferred  by  its 
legislature  upon  the  Chicago,  St.  Paul  &  Fond  du  Lac  llail- 
Faetn  contfn-  road  Company,  an  Illinois  and  Wisconsin  corpora- 
^^'  tion  ;  and  on  March  27,  1857,  that  corporation  was 

consolidated  with  the  Marquette  Company  and  the  Ontonagon 
Company,  the  consolidated  company  taking  the  name  of  the 
Chicago,  St.  Paul  &  Fond  du  Lac  Railroad  Company.  No 
question  is  made  as  to  the  validity  of  this  consolidation. 
Neither  the  Ontonagon  nor  the  Marquette  Company  filed  any 
map  of  location,  but  the  consolidated  company  (hereinafter 
called  the  **Fond  du  Lac  Company")  on  November  30,  1867, 
filed  in  the  general  laud  office  two  maps  of  definite  location, 
one  of  the  Wisconsin  part  of  its  road,  and  the  other  of  the 
Michigan  portion.  On  the  latter  the  roads  from  Marquette 
and  Ontonagon  were  located  so  as  to  unite  some  five  or  six 
jiiiles   above  the  Wisconsin  state   line,  so  that  the  two  maps 
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together  showed  a  single  continuous  line  from  Fond  du  Lac 
through  Wisconsin,  and  to  a  point  in  Michigan  five  or  six 
miles  above  the  state  line,  where  it  separated  into  two 
branches,  one  going  to  Marquette  and  the  other  to  Onton- 
agon. 

The  Fond  du  Lac  Company  built  no  road, — at  least,  none  in 
Michigan.  On  April  6,  1857,  it  executed  a  mortgage  covering 
all  its  property,  including  the  land  grants  in  Michigan  and 
Wisconsin.  Subsequently,  foreclosure  proceedings  were  had, 
and  by  proper  conveyances  all  the  title  of  the  Fond  du  Lac 
Company  passed  to  the  Chicago  &  Northwestern  Bailway 
Company,  the  last  conveyance  being  executed  on  July  1, 
1859.  On  December  12,  1861,  the  interior  department  certi- 
£ed  to  the  state  of  Michigan  certain  lands  along  the  lines  of 
these  roads  in  satisfaction  of  the  grants  made  by  the  act  of 
Juue  3,  1856.  These  lands  were  certified  in  four  lists, — one, 
of  lands  within  the  six-mile  limits  of  the  Ontonagon  &  State 
Line  Branch  (clear).  This  list  included  142,430.2o  acres,  and 
among  the  lauds  so  certified  was  the  tract  in  controversy  in 
this  case. 

On  March  4,  1861,  the  legislature  of  the  state  of  Michigan, 
<$ontem plating  a  change  of  route  from  Marquette  to  the  Wis- 
'Consin  state  line,  passed  an  act  (Laws  Mich.  1861,  p.  123),  the 
preamble  and  first  section  of  which  are  as  follows : 

'*  Whereas,  the  Marquette  and  State  Line  Railroad  Com- 
pany have  heretofore  consolidated  with  the  Chicago,  St.  Paul 
and  Fond  du  Lac  Railroad  Company,  of  Wisconsin,  and  said 
company  having  become  insolvent,  and  all  its  property  in 
Wisconsin  transferred  to  another  company  :  and  whereas,  the 
most  practicable  route  for  a  railroad  connecting  Lake  Superior 
with  the  system  of  railroads  in  Wisconsin,  should  be  located 
on  a  different  route  from  the  one  heretofore  partially  selected, 
namely :  from  Marquette  to  the  mouth  oi  the  Menominee 
river ;  therefore, 

"  Sec.  1.  The  people  of  the  state  of  Michigan  enact,  that  for 
the  purpose  of  placing  the  aforesaid  lauds,  franchises,  rights, 
powers  and  privileges,  which  are  or  may  be  granted  in  pur- 
suance of  said  act  of  coDgress,  approved  June  third,  eighteen 
hundred  and  fifty-six,  to  aid  in  the  construction  of  a  railroad 
from  Marquette  to  the  Wisconsin  state  line,  near  the  mouth 
of  the  Menomiuee  river,  in  a  position  to  encourage  the  early 
construction  of  said  road,  do  hereby  repeal  so  much  of  sec- 
tion two  of  *  An  act  to  repeal  section  twenty  of  an  act  <lispo8- 
ing of  certaiu  lands  for  railroad  purposes,  approved  Febiuary 
fourteenth,  eighteen  hundred  and  fifty-seven,'  approved  Feb- 
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ruarj  fifteenth,  eighteen  hundred  and  fifty-nine,  as  relates  to 
the  extension  of  the  time  to  complete  the  first  section  of 
twenty  miles  of  the  Marquette  and  State  Line  Railroad,  or 
any  other  act  amendatory  thereto,  and  do  hereby  place  the 
same  in  charge  of  the  board  of  control,  who  shall  have  power, 
and  is  hereby  made  their  duty,  to  confer  said  lands,  fran- 
chises, rights,  powers,  and  privileges  upon  some  other  compe- 
tent party  or  company  under  the  general  regulation  and  re- 
strictions of  an  act  disposing  of  certain  grants  of  land  made 
to  the  state  of  Michigan  for  railroad  purposes  by  an  act  of 
congress  approved  June  third,  eighteen  hundred  and  fifty-six, 
and  approved  February  fourteenth,  eighteen  hundred  and 
fifty-seven,  and  all  acts  amendatory  thereto." 

Nothing  was  said  in  this  act  about  the  Ontonagon  Company 
or  the  road  from  Ontonagon  to  the  state  line.  In  order  to 
carry  intD  efiect  this  contemplated  change  of  route,  the  Chi- 
cago &  Northwestern  Railway  Company  promoted  the  for- 
mation of  the  Peninsula  Railroad  Company,  a  corporation 
organized  unde/  the  laws  of  the  state  of  Michigan ;  and  on 
April  24,  1862,  tie  Peninsula  Company  applied  to  the  Michi- 
gau  board  of  control  to  transfer  to  it  the  land  grant  thereto- 
fore bestowed  by  the  state  upon  the  Marquette  Company, 
which  application  vas  endorsed  by  the  Chicago  &  Northwest, 
em  Railway  CompaLV,  whereupon  the  board  of  control  made 
the  followiDg  order : 

"  It  is  now  ordered  by  thir  board  that  all  the  lands,  fran- 
chises, rights,  powers,  and  privileges  which  are  or  may  be 
granted  in  pursuance  of  said  act  of  congress  approved  June 
3,  1856,  to  aid  in  the  constrattion  of  a  railroad  from  Mar- 
quette to  the  Wisconsin  state  Une,  be,  and  the  same  are 
hereby,  conferred  upon  the  said  Peninsula  Railroad  Company^ 
under  the  regulations  and  restrictions  of  an  act  approved 
February  14, 1857,  entitled  *  An  act  disposing  of  certain  grants 
of  laud  made  to  the  state  of  Michigan  for  railroad  purposes 
by  act  of  congress  approved  June  3,  1856,'  and  of  all  acts 
amendatory  thereto." 

And  at  the  same  time  it  passed  a  resolution,  the  material 
portion  of  which  is  as  follows : 

"  Resolved,  that  this  board  of  control  of  railroad  land 
grants  for  the  state  of  Michigan  do  hereby  recommend  and 
Facts  coutin-  request  that  congress  do  authorize  the  relocation 
ned.  of  the  lands  granted  for  the  purposes  of  the  line 

of  road  from  Marquette  to  the  Wisconsin  state  line  so  as  to 
conform  to  the  new  line  that  shall  be  surveyed  and  adopted 
by  the  said  Peninsula  Railroad  Company,  terminating  at  tbe 
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moath  of  the  Menominee  river,  and  to  the  same  effect  and 
extent  as  if  such  grant  had  been  originally  intended  to  em- 
brace the  route  so  designated  and  the  same  had  been  origi- 
nally conferred  upon  said  Peninsula  Bailroad  Company." 

Ou  July  5,  1862,  evidently  with  a  view  to  carry  out  the  wish 
of  the  state  of  Michigan,  as  expressed  in  the  act  of  March  4, 
1861,  and  the  resolution  of  trie  board  of  control,  congress 
passed  a  joint  resolution  (12  Stat.  620),  whose  first  section  is 
in  these  words : 

**  Resolved  by  the  senate  and  house  of  representatives  of 
the  United  States  of  America  in  congress  assembled,  that  the 
words  '  Wisconsin  state  line,'  in  the  first  section  of  an  act 
entitled  *  An  act  making  a  grant  of  lands  to  the  state  of  Michi- 
gan, in  alternate  sections,  to  aid  in  the  construction  of  rail- 
roads  in  said  state,'  approved  June  third,  eighteen  hundred 
and  fifty-six,  shall,  Avithout  forfeiture  to  said  state  or  ita 
assigns  of  any  rights  or  benefits  under  said  act  or  exemption 
from  any  of  the  conditions  or  obligations  imposed  thereby^ 
be  construed  to  authorize  the  location  of  the  line  of  railroad 
provided  for  in  said  act  from  Marquette,  on  Lake  Superior, 
to  the  Wisconsin  state  line,  upon  any  eligible  route,  from  the 
township  of  Marquette  aforesaid,  to  a  point  on  the  Wisconsin 
state  line,  near  the  mouth  of  the  Menominee  river,  and  touch- 
ing at  favorable  points  on  Green  Bay,  with  a  view  of  securing 
a  railroad  available  for  military  purposes  from  Green  Bay  to 
the  waters  of  Lake  Superior.  And  the  line  of  railroad  as  now 
located  in  pursuance  of  said  act  from  Marquette  to  the  Wis- 
consin state  line,  according  to  the  records  of  the  general  land 
ofiice,  is  hereby  authorized  to  be  changed  so  as  to  conform  to 
the  route  above  indicated ;  which  line,  when  surveyed  and  the 
maps  and  plans  thereof  filed  in  the  proper  office,  as  required 
under  said  act  of  June  third,  eighteen  hundred  and  fifty-six, 
shall  confer  the  same  rights  upon  and  benefits  to  the  state  of 
Michigan  and  its  assigns  in  said  new  line,  as  though  the  same 
had  been  originally  located  under  said  act." 

Sections  4  and  5,  so  far  as  they  bear  upon  any  question  in 
this  case,  are  as  follows: 

"  Sec.  4.  And  be  it  further  resolved,  that  the  even  sections 
of  public  lands  reserved  to  the  United  States  by  the  aforesaid 
act  of  June  third,  eighteen  hundred  and  fifty-six,  along  the 
originally  located  route  of  the  Marquette  and  Wisconsin  State 
Line  Railroad  Company,  except  where  such  sections  shall 
fall  within  six  miles  of  the  new  line  of  road  so  as  aforesaid 
proposed  to  be  located,  and  along  which  no  railroad  has  been 
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constructed,  shall  hereafter  be  subject  to  sale  at  one  dollar 
and  twenty-five  cents  per  acre. 

"  Sec.  5.  And  be  it  further  resolved,  that  upon  the  filing  in 
the  general  land  office  of  the  lists  of  said  raili*oad  lands,  in 
Avhole  or  in  part,  as  now  selected  and  certified  in  the  general 
land  office,  with  the  certificate  of  the  governor  of  the  state  of 
Michigan,  under  the  seal  of  the  state,  that  said  state  and  its 
assigns  surrender  all  claims  to  the  lands,  as  aforesaid,  set 
forth  and  described  in  the  lists  thereof  thus  certified,  and  that 
the  same  have  never  been  pledged  or  sold  or  in  anywise 
encumbered,  then  the  state  of  Michigan  or  its  assigns  shall  be 
entitled  to  receive  a  like  quantity  of  land,  selected  in  like 
manner,  upon  the  new  line  of  road  as  thus  surrendered  upon 
the  first  line,  and  to  the  extent  of  six  sections  per  mile  in  the 
aggregate  for  every  mile  of  the  new  line,  according  to  the 
general  provisions  of  the  act  of  June  third,  eighteen  hundred 
and  fifty-six." 

Prior  to  this  time,  and  on  April  25,  1862,  congress  had 
authorized  a  relocation  of  the  line  in  the  state  of  Wisconsin 
so  as  to  connect  with  the  proposed  line  from 
I5d^' **"***'  Marquette  southward,  contemplated  by  the  act  of 
March  4,  1861,  of  the  state  of  Michigan.  12  Stat 
618.  On  March  18,  1863,  in  the  legislation  of  the  state  of 
Michigan,  appears  an  act  (Laws  Mich.  1863,  p.  186),  the  first 
section  of  which  is  as  follows : 

"  Sec.  1.  The  people  of  the  state  of  Michigan  enact,  that  the 
grant  of  lauds  conferred  by  the  board  of  control  upon  the 
Peninsula  Bailroad  Company,  under  authority  of  an  act  ap- 
proved March  fourth,  eighteen  hundred  and  sixty  one,  and 
upon  the  relocated  route  authorized  for  military  purposes  by 
resolution  of  congress  approved  July  fifth,  eighteen  hundred 
and  sixty-two,  is  hereby  confirmed  unto  the  said  Peninsula 
Bailroad  Company:  provided,  it  shall  construct  the  railroai' 
referred  to  according  to  the  requirements  of  the  act  and  reso 
lution  of  congress  herein  referred  to." 

On  May  3,  1863,  the  Peninsula  Company  executed  ; 
relinquishment  to  the  United  States.  This  relinquishment, 
after  reciting  the  forfeiture  of  the  grant  to  the  Marquett^ 
Company  and  its  bestowal  on  .the  Peninsula  Company,  and 
the  contemplated  change  of  route,  reads : 

**  Now,  therefore,  the  said  Peninsula  Bailroad  Company,  in 
consideration  of  the  premises,  and  in  consideration  that  the 
United  States  will  cause  or  permit  the  relocation  of  said  land 
grant  so  as  to  conform  to  said  new  line  under  the  provisions 
of  said  resolution  and  the  acts  aforesaid,  do  hereby  release 
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and  surrender  to  the  United  States  of  America  all  right,  claim, 
and  interest  in  and  to  so  much  of  the  lands  heretofore  located 
on  the  original  proposed  line  of  the  Marquette  and  State  Line 
Bailroad,  from  Marquette  to  the  Brule  river,  in  township 
forty-two  (42)  north,  of  range  thirty-five  (35)  west,  sufficient  to 
cover  one  Hundred  and  sixty-one  thousand  one  hundred  and 
four  and  thirty-eight  one-hundredths  acres  (161,104.38)  of 
land,  as  approved  by  certificate  thereof  filed  in  the  general 
land  office  of  the  United  States  on  the  12th  day  of  December,. 
1861,  which  the  said  Peninsula  Bailroad  Company  may 
have  acquired  under  the  grant  and  location  aforesaid,  and  the 
transfer  thereof  to  said  company,  as  lie  between  the  mouth  of 
the  Brule  river  and  the  township  line,  between  ranges  num- 
bers twenty-eight  and  twenty-nine  west  of  the  meridian  of 
Michigan.'* 

On  February  21,  1867,  the  legislature  of  Michigan  passed  a 
joint  resolution  (1  Laws  Mich.  1867,  p.  317)  in  words  following : 

"  Whereas,  by  act  of  congress,  approved  June  third,  eigh- 
teen hundred  and  fifty-six,  there  was  made,  among  other 
grants  to  this  state,  a  grant  of  land  to  aid  in  the  construction 
of  a  railroad  from  Marquette  to  the  Wisconsin  state  line ; 
and  whereas,  by  joint  resolution  of  congress,  approved  July 
fifths  eighteen  hundred  and  sixty-two,  a  change  of  the  route 
of  said  road  was  authorized,  and  in  fact  has  been  made ;  and 
whereas,  the  company  have  executed  a  release  of  said  land  to 
the  governor ;  therefore, 

'*  Besolved,  by  the  senate  and  house  of  representatives  of 
the  state  of  Michigan,  that  the  governor  be  and  he  is  hereby 
authorized  to  execute  and  file  the  certificate  of  non-incum- 
brance  and  surrender  to  the  United  States  of  the  land  on  the 
original  line  of  said  railroad,  required  by  said  joint  resolu- 
tion." 

On  January  31,  1868,  a  further  release  was  executed  by  the 
Chicago  &  Northwestern  Bail  way  Company,  with  which  the 
Peninsula  Company  had  theretofore  consolidated,  which  re- 
lease commences  with  this  recital : 

"  Whereas,  by  act  of  congress  of  the  United  States,  ap- 
proved on  the  third  day  of  June,  A.D.  1866,  entitled  *  A  bill 
making  a  grant  of  lands  to  the  state  of  Michigan  in  alternate 
sections  to  aid  in  the  construction  of  railroads  in  said  state,' 
every  alternate  section  of  land  designated  by  odd  numbers  for 
six  sections  in  width  on  each  side  of  said  roads,  was  granted 
to  said  state  of  Michigan  to  aid  in  the  construction  of  railroads 
from  Marquette  to  the  Wisconsin  state  line." 

And  then,  after  reciting  various  acts  and  resolutions  of 
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•congress  and  the  state  of  Michigan,  hereinbefore  referred  to, 
proceeds  as  follows : 

"  And  whereas,  lists  of  said  railroad  lauds  granted  by  said 
act  of  1856  to  aid  in  the  construction  of  said  railroad  from 
Marquette  to  the  Wisconsin  state  line,  as  the  same  was  origi- 
nally located,  have  been  filed  in  the  general  land  office : 

"  Now,  therefore,  the  said  Chicago  and  Northwestern  Bail- 
way  Company,  in  consideration  of  the  premises,  does  hereby 
remise,  release,  and  forever  quitclaim  uuto  the  said  state  of 
Michigan  and  its  assigns  forever  all  the  right,  title,  and  inter- 
est it  now  has  or  has  ever  had  in  and  to  the  following  pieces 
or  parcels  of  laud  situate,  lying,  and  being  in  the  said  state 
of  Michigan,  and  conveyed  and  certified  to  said  state  in 
accordance  with  the  several  acts  of  congress  hereinbefore 
specifically  referred  to — that  is  to  say .  [Here  follow  the 
descriptions  of  lands  embraced  in  three  of  the  lists  hereinbe- 
fore mentioned,  to  wit:  First,  the  lands  within  the  six-miles 
clear  limits  of  the  railroad  from  Marquette  to  the  Wisconsin 
state  line,  containing  112,145.38  acres ;  second,  lists  of  lands 
within  the  six-miles  limits  of  the  lines  of  railroad  from  Onto- 
nagon to  the  state  line,  and  from  Marquette  to  the  state  line, 
where  the}'  intersect  and  cross  each  other,  containing  41,649.25 
acres ;  third,  list  of  lands  within  the  six-miles  limits  of  the 
line  of  railroad  from  Ontonagon  to  the  Wisconsin  state  line, 
and  the  Marquette  &  Ontonagon  Railroad,  where  they  inter- 
sect and  cross  each  other,  containing  32,305.93  acres.]" 

None  of  the  lands  within  the  "  clear "  limits  of  the  road 
from  Ontonagon  to  the  state  line  were  included  in  this  release. 
On  May  1,  1868,  the  governor  of  the  state  of 
*'■**■  «>»t«n-  Michigan  executed  to  the  United  States  a  release 
of  the  same  lands  by  an  instrument  containing 
substantially  the  same  recitals.  These  releases  seem  to  have 
been  forwarded  by  the  solicitor  of  the  Chicago  &  Northwest- 
ern Railway  Company  to  the  commissioner  of  the  general 
land  office  at  Washington,  who  answered  on  July  13,  1868, 
acknowledging  the  receipt  and  approving  the  releases  as  good 
for  the  lands  described  therein,  but  adding  this  reference  to 
the  lands  within  the  "  clear  "  limits  of  the  Ontonagon  road  : 
"  I  have  to  invite  your  attention  to  a  list  of  lands,  embracing 
142,430.23  acres,  certified  to  the  state,  December  21,  1861,  for 
the  branch  line  to  Ontonagon,  which  are  omitted  in  the  afore- 
said release.  The  state  and  railroad  company  are  requested 
to  execute  a  similar  release  for  said  lands,  which  will  complete 
the  whole  matter  for  both  branches." 

Some  correspondence  followed  between  the  commissioner 
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And  tbe  solicitor,  aud  the  list  having  been  furnished  by  the 
former  to  the  latter,  the  Chicago  &  Northwestern  Bailroad 
Company,  on  June  17,  1870,  executed  a  formal  release  of 
these  lands  to  the  state  of  Michigan.  This  instrument,  in  its 
recitals,  referred  to  the  various  acts  and  resolutions  of  the 
state  of  Michigan  and  the  United  States  mentioned  in  the 
former  releases,  aud  recited  that  this  was  also  made  in  con- 
sideration thereof.  Thereafter,  aud  on  August  14,  1870,  the 
governor  of  the  state  of  Michigan  likewise  executed  a  formal 
release  of  the  same  lauds  to  the  United  States. 

Ou  May  29,  1873,  the  commissioner  of  the  general  land 
office  gave  notice  to  the  officers  of  tbe  local  laud  office  that 
these  last-named  lands  were  restored  to  the  public  domain, 
but  on  July  30th,  following,  countermanded  by  telegraph  such 
order  of  restoration.  The  telegram  was  sent  upon  the  receipt 
of  a  letter  from  the  then  governor  of  the  state  of  Michigan 
notifying  the  land  department  that  the  release  executed  by  the 
former  governor  of  the  lands  within  the  "clear"  limits  of  the 
Ontonagon  &  State  Line  road  was  unauthorized  and  void,  be- 
cause not  within  the  scope  of  the  resolution  passed  by  the 
legislature,  and  also  claiming  that  the  lauds  still  belonged  to 
the  State.  On  March  11, 1878,  the  commissioner  of  the  general 
land  office  addressed  a  letter  to  the  secretary  of  the  interior, 
which  was  by  him  referred  to  congress,  calling  attention  to 
the  condition  of  this  grant. 

After  stating  the  facts  in  the  case,  the  commissioner  closes 
his  letter  in  these  words  : 

*'  Upon  an  examination  of  the  case,  it  appears,  in  my 
opinion,  that  my  predecessor  erred  in  demanding  deeds  of 
relinquishment  of  the  lauds  granted  for  the  Ontonagon  & 
State  Line  Bailroad  Company  from  the  Chicago  &  North- 
western Bailroad  Company  and  the  governor  of  Michigan,  as 
there  does  not  appear  to  have  been  any  action  taken  either 
by  the  board  of  control  or  the  state  legislature  to  transfer  the 
grant  originally  made  for  the  Ontonagon  &  State  Line  Bail- 
road to  tbe  said  Chicago  &  Northwestern  Bailroad  Company, 
or  to  authorize  the  governor  of  Michigan  to  make  such  a 
deed  ;  and  the  title  to  said  lands  appears  to  be  in  the  state  of 
Michigan,  under  the  original  grant  per  act  of  June  3,  1856, 
and  the  subsequent  approval  made  thereunder,  as  stated  in 
the  inclosed  letter  of  Governor  Bagley,  except  such  portion 
thereof  as  has  since  been  granted  to  the  Marquette  &  Onto- 
nagon Bailroad  Company. 

"  In  view  of  the  fact  that  the  railroad  from  Ontonagon  to 
Ihe  Wisconsin  state  line  has  not  been  built,  and  of  the  terms 
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of  tbe  granting  act  of  1856,  and  the  confirmatory  act  of  the 
Michigan  legislature  of  Febraary  14,  1857,  the  grant  origi- 
nally made  for  said  road  became  liable  to  reversion  more  than 
ten  years  since,  and  in  view  of  the  further  fact  that  neither 
the  state  legislature  nor  the  board  of  control  have  ever  con- 
ferred the  said  grant  upon  any  other  party  or  parties,  and 
that  at  present  there  is  no  party  or  corporation  in  esse  pro- 
posing to  build  a  railroad  upon  this  line,  I  would  respectfully 
recommend  that  the  attention  of  congress  be  called  to  the 
present  status  of  these  lands,  with  a  view  to  such  action  as 
may  be  necessary  to  restore  the  same  to  market." 

On  September  10,  1880,  the  Ontonagon  &  Brule  Eiver  Bail- 
road  Company  was  organized  under  the  laws  of  the  state  of 
Michigan ;  and  on  September  17,  1880,  the  board  of  control 
of  the  state  passed  a  resolution  declaring  the  grant  to  the 
Ontonago  Company  forfeited,  and  bestowing  it  upon  the 
Ontonagon  &  Brule  Eiver  Railroad  Company,  which  grant 
was  accepted  by  the  directors  of  that  company  on  October 
25th.  It  appears  that  this  company  built  about  20  miles  of 
road  from  Ontonagon  south,  but  never  completed  the  road  to 
tbe  state  line,  nor  opposite  the  land  in  controversy,  nor  did  it 
ever  receive  any  of  the  lands  embraced  in  the  grant. 

The  narration  thus  far  develops  the  title  of  the  land  in  con- 
troversy, so  far  as  it  is  determined  by  the  railroad  grant  legis- 
lation and  action  taken  thereunder.  Turning  now 
Bed!*  *^"*  "'  *^  ^^^  canal  land-grant  legislation,  the  following  is 
its  history :  On  March  3,  1865,  congress  passed  an 
act  (13  Stat.  519)  giving  to  the  state  of  Michigan  authority  to 
locate  and  construct  a  ship  canal  through  the  neck  of  land 
between  Lake  Superior  and  Portage  Lake,  and  granting  in  aid 
tliereof  "  two  hundred  thousand  acres  of  public  lands,  to  be 
selected  in  subdivisions  agreeably  to  the  United  States  sur- 
vey, by  an  agent  or  agents  appointed  by  the  governor  of  said 
state,  subject  to  the  approval  of  the  secretary  of  the  interior, 
from  any  lands  in  the  Upper  Peninsula  of  said  state,  subject 
to  private  entry :  provided  that  said  selections  shall  be  made 
from  alternate  and  odd-numbered  sections  of  land  nearest  the 
location  of  said  canal  in  said  Upper  Peninsula,  not  otherwise 
appropriated,  and  not  from  lands  designated  by  the  United 
States  as  *  mineral '  before  the  passage  of  this  act,  nor  from 
lands  to  which  the  rights  of  pre-emption  or  homestead  have 
attached." 

This  was  a  grant  in  prcesenti,  the  language  being,  "That 
there  be,  and  hereby  is,  granted  to  the  said  state  of  Michigan." 
The  fifth  section  of  the  act  provided  that  if  the  work  was  not 
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completed  within  two  years  the  lands  granted  should  revert 
to  the  United  States.  On  March  18,  1885,  the  legislature  of 
the  state  of  Michigan  accepted  this  grant,  and  conferred  it 
upon  the  Portage  Lake  &  Lake  Superior  Ship  Canal  Com- 
pany.    Laws  Mich.  1865,  p.  474. 

On  July  3,  1866,  congress  passed  another  act,  making  an 
additional  grant  of  200,000  acres  (14  Stat.  81),  the  language  of 
which  act  is  as  follows : 

"Be  it  enacted  by  the  senate  and  house  of  representatives 
of  the  United  States  of  America  in  congress  assembled.  That 
there  be,  and  hereby  is,  granted  to  the  state  of  Michigan,  to 
aid  in  the  building  of  a  harbor  and  ship  canal  at  Portage 
Lake,  Keweenaw  Point,  Lake  Superior,  in  addition  to  a 
former  grant  for  that  purpcse,  approved  March  the  third, 
eighteen  hundred  and  sixty-iive,  two  hundred  thousand  acres 
of  land  in  the  Upper  Peninsula  of  the  state  of  Michigan,  and 
from  land  to  which  the  right  of  homestead  or  pre-emption 
has  not  attached :  provided,  that  one  hundred  and  fifty  thou- 
sand acres  of  said  lands  shall  be  selected  from  alternate  odd- 
numbered  sections,  and  fifty  thousand  acres  from  even- 
numbered  sections  of  the  lands  of  the  United  States.  Said 
grant  of  lands  shall  inure  to  the  use  and  benefit  of  the  Port- 
age Lake  and  Lake  Superior  Ship  Canal  Company,  in  accord- 
ance w^ith  an  act  of  the  legislature  of  the  state  of  Michigan, 
conferring  the  land  granted  to  the  said  state,  by  the  act  herein 
referred  to,  on  said  company ;  and  provided  further,  that  the 
time  allowed  for  the  completion  of  said  work  and  the  right  of 
reversion  to  the  United  States,  under  the  said  act  of  congress, 
approved  March  the  thii'd,  eighteen  hundred  and  sixty-five, 
be  extended  three  additional  years :  and  provided  further, 
that  no  lands  designated  by  the  United  States  as  *  mineral  * 
before  the  passage  of  this  act  shall  be  included  within  this 
grant." 

The  canal  was  completed  and  tlie  final  certificate  of  com- 
pletion given  by  the  governor  on  June  25,  1875.  Prior  thereto, 
and  on  July  1,  1865,  the  canal  company  executed  a  mortgage 
of  the  lands  embraced  in  the  first  grant ;  on  July  1,  1868,  a 
second  mortgage,  covering  the  lands  included  within  the 
second  grant ;  and  on  July  1, 1870,  a  third  mortgage,  covering 
all  defendant's  property.  By  foreclosure  proceedings,  the 
title  to  all  this  property  became  vested  in  the  i:)laintiff  in 
error. 

An  agent  on  the  part  of  the  state  was  duly  appointed  to 
make  the  selection  of  lands  covered  by  these  tAvo  grants. 
Among  the  lands  selected  by  him  was  the  tract  in  controversy, 
1  (N.  8.)  A.  &  E.  R.  C»8.— 37 
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which  was  in  1871,  and  after  the  second  release  execnted  by 
the  governor  of  the  state  of  Michigan,  certified  by  the  land 
department  to  the  state  in  part  satisfaction  of  the  canal  grant. 
This  tract  was  from  1880  to  1888  assessed  to  the  plaintiff  for 
state,  county,  township,  and  other  taxes,  and  such  taxes, 
amounting  in  the  aggregate  to  $187.26,  paid  by  it. 

On  March  12,  1888,  the  defendant  settled  upon  the  tract  in 
controversy,  and  has  ever  since  continued  in  possession.  On 
May  25,  1888,  he  applied  to  the  local  land  oflice  to 
eoutinued.  enter  the  lands  under  the  pre-emption  law,  stating 
in  his  application  that  he  had  lived  with  his  family 
on  the  land  since  the  28th  of  March  prior.  This  application 
was  rejected  on  the  ground  that  the  land  had  been  selected 
and  certified  to  the  state  of  Michigan  in  satisfaction  of  the 
canal  grant. 

On  March  2,  1888,  congress  passed  an  act  (25  Stat.  1008), 
the  material  portions  of  which  are  as  follows : 

"Sec.  1.  That  there  is  hereby  forfeited  to  the  United 
States,  and  the  United  States  hereby  resumes  the  title 
thereto,  all  lands  heretofore  granted  to  the  state  of  Michigan 
by  virtue  of  an  act  entitled  *  An  act  making  a  grant  of  alter- 
nate sections  of  the  public  lands  to  the  state  of  Michigan  to 
aid  in  the  construction  of  certain  railroads  in  said  state  and 
for  other  purposes,'  which  took  effect  June  3,  1856,  which 
are  opposite  to  and  coterminous  with  the  uncompleted  portion 
of  any  railroad,  to  aid  in  the  construction  of  which  said  lands 
were  granted  or  applied,  and  all  such  lands  are  hereby  de- 
clared to  be  a  part  of  the  public  domain.  *  *  * 

"Sec.  2.  That  nothing  *  *  *  and  provided  further,  that  this 
act  shall  not  be  construed  to  prejudice  any  right  of  the  Port- 
age Lake  Canal  Companj',  or  the  Ontonagon  and  Brule  River 
Bailroad  Company,  or  any  person  claiming  under  them,  to 
apply  hereafter  to  the  courts  or  to  congress  for  any  legal  or 
equitable  relief  to  which  they  may  now  be  entitled,  nor  to 
prejudice  any  right  of  forfeiture,  as  hereby  declared,  or  re- 
covery of  the  United  States  in  respect  of  any  of  the  lands 
claimed  b}'  said  companies,  nor  to  the  prejudice  of  the  right 
of  any  person  claiming  adversely  to  said  companies  or  their 
assigns,  under  the  laws  of  the  United  States. 

*'  Sec.  3.  That  in  all  cases  when  any  of  the  lands  forfeited 
by  the  first  section  of  this  act,  or  when  any  lands  relinquished 
to,  or  for  any  cause  resumed  by,  the  United  States  from 
grants  for  railroad  purposes,  heretofore  made  to  the  state  of 
Michigan,  have  heretofore  been  disposed  of  by  the  proper 
officers  of  the  United   States  or   under   state   selections  in 
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JVIicIiigan,  confirmed  by  the  secretary  of  the  interior,  under 
color  of  the  public  land  laws,  where  the  consideration  re- 
ceived therefor  is  still  retained  by  the  government,  the  right 
and  title  of  all  persons  holding  or  claiming  under  such  dis- 
posals shall  be,  and  is  hereby,  confirmed :  provided,  how- 
ever,  that  where  the  original  cash  purchasers  are  the  present 
owners  this  act  shall  be  operative  to  confirm  the  title  only  of 
such  said  cash  purchasers  as  the  secretary  of  the  interior  shall 
be  satisfied  have  purchased  without  fraud  and  in  the  belief 
that  they  were  thereby  obtaining  valid  title  from  the  United 
States.  That  nothing  herein  contained  shall  be  construed  to 
confirm  any  sales  or  entries  of  lands,  or  any  tract  in  any 
such  state  selection,  upon  which  there  were  bona  fide  pre- 
emption or  homestead  claims  on  the  first  day  of  May,  1888, 
arising  or  asserted  by  actual  occupation  of  the  land  under 
color  of  the  laws  of  the  United  States,  and  all  such  pre-emp- 
tion and  homestead  claims  are  hereby  confirmed. 

**  Sec.  4.  That  no  lands  declared  forfeited  to  the  United 
States  by  this  act  shall  inure  to  the  benefit  of  any  state  or 
corporation  to  which  lands  may  have  been  granted  by  congress 
except  as  herein  otherwise  provided;  nor  shall  this  act  be 
construed  to  enlarge  the  area  of  land  originally  covered  by 
any  such  grant,  or  to  waive  or  release  in  any  way  any  right  of 
the  United  States  now  existing  to  have  any  other  lauds 
granted  by  them,  as  recited  in  the  first  section,  forfeited  for 
any  failure,  past  or  future,  to  comply  with  the  conditions  of 
the  grant.  •  Nor  shall  the  moiety  of  the  lands  granted  to  any 
railroad  company  on  account  of  a  main  and  a  branch  line 
appertaining  to  uncompleted  road,  and  hereby  forfeited, 
within  the  conflicting  limits  of  the  grants  for  such  main  and 
branch  lines,  when  but  one  of  such  lines  has  been  completed, 
inure,  by  virtue  of  the  forfeiture  hereby  declared,  to  the  bene- 
fit of  the  completed  line." 

John  F.  Dillon  and  Dan  H.  Ball,  for  Lake  Superior  Ship 
Oanal,  Ry.  &  I.  Co. 

Don  M.  Dickinson^  for  Cunningham. 

Mr.  Justice  Brewer,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

The  act  of  June  3,  1856,  was  a  grant  in  prcesenti,  and  when, 
by  the  filing  of  the  map  of  definite  location,  the  particular 
tracts  were  identified,  the  title  to  those  lands  was 
vested  in  the  state  of  Michigan,  to  be  disposed  of  ^"J*  "p^^ 
by  it  in  aid  of  the  construction  of  a  railroad  be- 
tween Ontonagon  and  the  Wisconsin  state  line.     The  lands 
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were  withdrawn  from  the  public  domain,  and  no  longer  open 
to  settlement  by  individuals  for  pre-emption  or  other  pur- 
poses.  Although  there  was  a  provision  for  the  forfeiture  of 
the  lands  if  the  road  was  not  completed  within  10  years,  such 
provision  was  a  condition  subsequent,  which  could  be  en- 
forced only  by  the  original  grantor,  the  United  States.  And 
until,  in  some  appropriate  method,  it  asserted  its  right  of  for- 
feiture, the  title  remained  in  the  state  of  Michigan,  or  the 
corporations  upon  which,  from  time  to  time,  it  conferred  the 
benefit  of  the  grant  Schulenberg  v.  Harriman,  21  Wall.  44  ; 
U.  S.  V.  Southern  Pac.  R  Co.,  146  U.  S.  570,  57  Am.  &  Eng. 
E.  Cas.  316 ;  U.  S.  v.  Northern  Pac.  R.  Co.,  152  U.  S.  284. 

The  case  of  Schulenburg  v.  Harriman,  supra,  is  exactly  in 
point.  In  that  case  was  considered  a  land  grant  to  the  state 
of  Wisconsin, — a  grant  with  a  provision  for  forfeiture  of  the 
lauds  on  a  failure  to  construct  the  road.  After  a  full  con- 
sideration of  the  question,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  summed  up  the  result  in  these  words : 
'*  In  the  present  case  no  action  has  been  taken,  either  by  leg- 
islation or  judicial  proceedings,  to  enforce  a  forfeiture  of  the 
estate  granted  by  the  acts  of  1856  and  1864.  The  title  re- 
mains, therefore,  in  the  state,  as  completely  as  it  existed  on 
the  day  when  the  title,  by  location  of  the  route  of  the  rail- 
road, acquired  precision,  and  became  attached  to  the  adjoin- 
ing alternate  sections." 

Again,  the  grant  made  by  the  act  of  June  3,  1856,  to  the 
state  of  Michigan,  contemplated  separate  railroads  from  On- 
tonagon to  the  state  line,  and  from  Marquette  to 
Act  jnoe  8,  ^j^^  state  line.  This  is  obvious  from  the  language 
of  Hrehigan.  ^^  ^^®  ^^^-  The  legislature  of  the  state  of  Michigan 
treated  it  as  such,  and  conferred  the  grant  on  two 
separate  corporations.  And  this  distinction  has  since  been 
recognized  again  and  again,  both  by  the  state  and  the  United 
States,  down  to  and  including  the  confirmatory  act  of  congress 
of  Marcli  2,  1889,  in  which  the  "  Ontonagon  and  Brule  Biver 
Eailroad  Company"  is  mentioned  as  one  of  the  companies 
whose  rights  were  not  to  be  prejudiced  by  the  forfeiture. 

Prior  to  the  act  of  congress  of  March  2,  1889,  there  was  on 
the  part  of  the  United  States  no  legislative  or  judicial  pro- 
ceeding looking  to  a  forfeiture  of  these  lands,  or  a  retransfer 
of  them  to  the  United  States.  Up  to  that  time,  therefore, 
they  remained  the  property  of  the  state  of  Michigan,  to  be 
used  by  it  in  aid  of  the  construction  of  a  railroad  between 
Ontonagon  and  the  Wisconsin  state  line.  Whatever  changes 
were  made  by  the  state  as  to  the  beneficiary  of  such  grant, — 
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whatever  releases  may  have  been  executed  by  any  such  benefi- 
ciary to  the  state, — they  in  no  manner  operated  to  retransfer 
the  lauds  to  the  United  States. 

It  is  true  that  the  governor  of  the  state  at  one  time  executed 
a  formal  release  of  them  to  the  United  States,  but  such  release 
was  beyond  his  power.     The  only  authority  which 
he  had  in  the  matter  was  that  conferred  by  the  J^IfjJIj'Li*'**** 
resolution  of  the  legislature  of  the  state  of  Michi-  statM. 
gan  of  February  21,  1867,  which  described  other 
lauds.     Indeed,  the  instrument  which  the  governor  executed, 
in  terms,  referred  to  that  legislation  as  his  authority,  so  that 
no  one,  after  examination,  could  have  been  misled. 

Further,  the  grant  to  the  state  of  Michigan  was  to  aid  in  the 
coustruction  of  a  railroad.  Affirmativelv,  it  was  declared  in  the 
acts  of  congress  that  the  lands  should  be  applied  by  the  state 
to  no  other  purpose.  Even  if  there  had  been  no  such  express 
declaration,  such  a  limitation  would  be  implied  from  the  dec- 
laration of  congress  that  it  was  granted  for  the  given  purpose. 
As  the  state  of  Michigan  had  no  power  to  appropriate  these 
lauds  to  any  other  purposes,  certainly  no  act  of  any  executive 
officer  of  the  state  could  accomplish  that  which  the  state  itself 
had  no  power  to  do. 

The  railroad  grant,  the  filing  of  the  map  of  definite  location, 
and  the  certification  of  the  lands  to  the  state,  were  all  before 
the  canal  grant,  so  that  at  that  time  those  lands 
were  identified,  separated  from  the  public  domain,   Faetn  nakiag 
appropriated  to  a  particular  purpose,  and  not  to  be  yriit  eonein- 
cousidered  as  within  the  scope  of  any  subsequent  •''•• 
grant  by  congress,  unless  in  terms  made  so. 

General  terms  in  a  subsequent  grant  are  always  held  to  not 
include  lands  embraced  within  the  terms  of  the  prior  grant. 
Even  a  patent  may  be  declared  void  if  issued  for  lands  there- 
tofore reserved  from  sale.  This  is  the  settled  rule  of  this 
court.  Wilcox  v,  Jackson,  13  Pet.  498 :  Stoddard  v.  Cham- 
bers, 2  How.  284;  Bissell  v.  Penrose,  8  How.  317;  Minter  v. 
Croiumelin,  18  How.  87;  Easton  v.  Salisbury,  21  How.  426; 
Eeichart  v.  Felps,  6  Wall.  160 ;  Morton  v.  Nebraska,  21  Wall. 
660 ;  Shepley  v.  Cowan.  91  U.  S.  330 ;  Leavenworth,  L.  &  G. 
E.  Co.  V.  U.  S.,  92  U.  S.  733  ;  Newhall  v.  Sanger,  Id.  761 ; 
Shermau  v.  Buick,  93  U.  S.  209;  Smelting  Co.  v.  Kemp,  104 
U.  S.  636 ;  Steele  v.  Refining  Co.,  106  U.  S.  447 ;  Reynolds  v. 
Mining  Co.,  116  U.  S.  687,  15  Am.  &  Eng.  Corp.  Cas.  633 ; 
Wright  V.  Roseberry,  121  U.  S.  488 ;  Doolan  v.  Carr,  125  U. 
S.  618. 

From  these  cases  we  make  these  two  quotations  as  clearly 
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setting  forth  the  law  applicable  to  this  question.  In  Smelting 
Co.  V.  Kemp,  supra,  it  was  said : 

*'  Of  conrse,  when  we  speak  of  the  conclusive  presumptions 
attending  a  patent  for  lands,  we  assume  that  it  was  issued  in 
€oBeiuife  ^  ^^^^  where  the  department  had  jurisdiction  to 
prManptiMi  act  and  execute  it ;  that  is  to  say,  in  a  case  where 
fttteadiBf  laid  the  hiuds  belonged  to  the  United  States,  and  provi- 
pafceai.  gj^^^^  j^^^  been  made  by  law  for  their  sale.     If  they 

never  were  public  property,  or  had  previously  been  disposed 
of,  or  if  cougress  had  made  no  provision  for  their  sale,  or  had 
reserved  them,  the  department  would  have  no  jurisdiction  to 
transfer  them  ;  and  its  attempted  conveyance  of  them  would 
be  inoperative  and  void,  no  matter  with  what  seeming  regular- 
ity  the  forms  of  law  may  have  been  observed." 

And  in  Doolan  v.  Carr,  supra:  "  There  is  no  question  as  to 
the  principle  that  where  the  officers  of  the  government  have 
issued  a  patent  in  due  form  of  law,  which  on  its  face  is  suffi- 
cient to  convey  the  title  to  the  land  described  in  it,  such 
patent  is  to  be  treated  as  valid  in  actions  at  law,  as  distin- 
guished from  suits  in  equity,  subject,  however,  at  all  times,  to 
the  inquiry  whether  such  officers  had  the  lawful  authority  to 
make  a  conveyance  of  the  title.  But  if  those  officers  acted 
without  authority ;  if  the  land  which  they  purported  to  con- 
vey had  never  been  within  their  control,  or  had  been  with- 
drawn from  that  control  at  the  time  they  undertook  to  exer- 
cise such  authority, — then  their  act  was  void  ;  void  for  want 
of  power  in  them  to  act  on  the  subject-matter  of  the  patent, 
not  merelv  voidable." 

Counsel  for  plaintiff  in  error  cite  several  cases  in  which 
DoterminatioB  power  having  been  given  to  the  secretary  of  the 
oi  land  drp»rt-  interior  to  determine  a  question  of  fact,  his  deter- 
svnonqnM-  miuatiou  thereof,  as  expressed  by  the  issue  of  a 
1...  ^uifart.  patent,  was  held  conclusive.  The  latest  of  those 
CI  vjs  is  Baiden  v.  Railroad  Co.,  154  U.  S.  288,  in  which  the 
rule  was  thus  stated:  ''It  is  the  established  doctrine,  ex- 
pi't^ssed  in  numerous  decisions  of  this  court,  that  wherever 
<ron<:jress  has  provided  for  the  disposition  of  any  portion  of 
the  ])nblic  lauds,  of  a  particular  character,  and  authorizes 
the  officers  of  the  land  department  to  issue  a  patent  for  such 
laud  upon  ascertainment  of  certain  facts,  that  department 
has  jurisdiction  to  inquire  into  and  determine  as  to  the  exist- 
ence of  such  facts ;  and  in  tlie  absence  of  fraud,  imposition,  or 
mistake,  its  determination  is  conclusive  against  collateral  at- 
tack." 

That  case  fully  illustrates  the  extent  to  which  the  rule  goes. 
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The  grant  to  the  Northern  Pacific  was  of  lands  "non-min- 
eral/ and  it  was  held  that  it  was  a  question  of  fact  whether 
lands  were  mineral  or  non-mineral,  and  that  question  of  fact 
was  for  the  determination  of  the  land  department,  and,  when 
determined  by  it,  conclusively  settled.  But  those  cases  are 
not  pertinent,  for  here  there  was  no  question  of  fact  to  be 
determined.  Long  prior  to  any  legislation  respecting  the 
csuial  grant,  the  lands  granted  to  the  Ontonagon  Company 
liiid  been  identified  and  set  apart.  The  record  thereof  was 
in  the  oiBce  of  the  land  department  By  that  identification 
and  certification  those  lands  were  absolutely  separated  from 
the  public  domain,  and  as  fully  removed  from  the  con- 
trol of  the  land  department  as  though  they  had  been  al- 
ready patented  to  the  state.  And  whether  those  lands  were 
or  were  not  returned  to  the  United  States,  and  released  from 
the  burden  of  that  grant,  was  not  a  question  of  fact,  but  one 
of  law,  and  depended  upon  the  construction  to  be  given  to 
the  resolution  of  the  state  of  Michigan  of  February  21,  1867. 

Much  reliance  is  placed  by  counsel,  in  brief  and  argument, 
upon  the  '^ obvious  intent"  and  the  "general  understanding." 
It  is  said  that,  as  indicated  by  the  provisions  of  the  two  acts 
of  June  3,  1856,  the  original  plan  was  the  con-  *>obTio«iiB. 
struction  of  a  main  line  from  Fond  du  Lac  north-  teBt**oreoii- 
erly  to  the  state  line,  and  thence,  in  two  branches,  '^^ 
to  Marquette  and  Ontonagon,  on  Lake  Superior ;  that  when 
this  plan  was  changed,  and  the  route  from  Fond  du  Lac 
to  the  state  line  abandoned,  and  a  new  route,  further  east- 
ward, substituted  in  its  place,  it  was  to  be  expected  that  the 
original  branches  would  likewise  be  changed  to  something  to 
connect  with  the  new  main  line ;  that  it  cannot  be  supposed 
that  congress  would  contemplate  the  building  of  a  road  from 
Ontonagon  southerly  to  the  Wisconsin  state  line,  with  no  con- 
nections at  that  place  with  any  other  road,  and  that  hence,  al- 
though only  the  Marquette  line  is  mentioned  in  the  resolutions 
of  congress  and  of  the  state  legislature  as  abandoned,  etc., 
both  the  Marquette  and  Ontonagon  branches  must  have  been 
intended.  It  is  insisted  that  all  parties — the  railroad  com- 
panies, the  state,  and  the  land  department  of  the  United 
States — so  understood  the  scope  of  the  resolutions,  and  acted 
upon  that  understanding. 

Bat  it  does  not  follow,  because  the  main  line  in  Wisconsin 
was  moved  eastward,  that  congress  deemed  it  unwise  or  un- 
necessary to  attempt  to  reach  the  waters  of  Lake  Superior  at 
Ontonagon.  It  may  have  supposed  that  the  aid  already 
granted  to  the  Ontonagon  line,  and  which  it  did  not  in  terms 
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disturb,  was  sufficient  to  insure  its  construction  to  a  junction 
with  the  new  main  line  ;  or,  it  may  liave  thought  that  a  line 
simply  opening  that  part  of  the  state  of  Michigan  to  the 
waters  of  Lake  Superior  deserved  congressional  aid. 

In  the  original  act  granting  aid  to  the  state  of  Michigan, 
four  lines  or  roads  are  named  in  a  single  sentence.  When 
congress,  by  subsequent  legislation,  selects  one  only  of  those 
lines,  and  relocates  that,  it  is  going  very  far  to  say  that  con- 
gress must  have  intended  to  abandon  one  or  all  01  the  otlier 
three,  and  to  withdraw  the  aid  which  it  had  granted  for  their 
construction. 

Neither  can  it  be  said  that  there  has  been  any  "general 
•' Qeuerai  BB-  Understanding."  True,  the  Northwestern  Bailway 
deretADdiBg"  Compan}^  when  called  upon,  executed  to  the  state 
•8  to  effect  or  a  release  of  its  interest  in  the  lands  granted  to  aid 
great.  ^^  ^.j^^  building  of  the  Ontonagon  line,  but  that 

might  well  be,  because  it  had  no  thought  of  constructing  any 
such  line,  and  had  no  desire  to  hold  onto  a  grant  which  it  did 
not  intend  to  use.  It  may  be  conceded  that  there  has  been 
some  confusion  in  the  rulings  of  the  department,  and  in  the 
action  of  the  state  officials.  Nevertheless,  there  has  been  no 
uniform  interpretation  of  the  condition  of  things,  as  is 
claimed  by  counsel.  On  the  contrary-,  there  were  frequent 
assertions  of  right  by  the  state ;  efforts  by  it  to  utilize  the 
grant  to  the  Ontonagon  Company  in  the  construction  of  the 
proposed  road.  It  cannot  be  said  that  there  has  been  general 
acquiescence  in  one  interpretation. 

So,  after  all,  as  there  is  no  pretense  of  any  proceeding  in 
the  way  of  forfeiture  by  the  United  States  prior  to  the  act  of 
March  2.  1889,  the  question  must  depend  upon  the  scope  and 
effect  of  the  action  of  the  legislature  of  the  state  of  Michi- 
gan ;  and  that,  as  we  have  seen,  only  contemplated  a  release 
of  tlie  grant  so  far  as  it  was  to  aid  in  the  construction  of  the 
Marquette  &  State  Line  road. 

It  follows  from  these  considerations  that  at  the  time  of  the 
passage  of  the  act  of  March  2,  1889,  neither  the  plaintiflF  nor 
defendant  had  any  right  or  title  to  the  tract  in  controversy. 
It,  like  other  land  within  the  Ontonagon  grant,  belonged  to 
the  state  of  Michigan,  to  be  disposeil  of  by  that  state  only  in 
aid  of  the  construction  of  a  railroad,  and  subject  to  forfeiture 
by  the  United  States  for  failure  to  construct  the  road.  . 

We  come,  therefore,  to  the  final  question,  and  that  is  the 
true  construction  of  the  act  of  March  2,  1889. 

The  first  section  simply  declares  a  forfeiture  of  the  lands 
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opposite  to  and  coterminous  with  the  uncompleted  portion  of 
any  railroad  in  aid  of  which  the  grant  of  1856  was  A«t  coig. 
made.      So  far  as  the  parties  to  this  controversy  ■**"•  *•  *^®** 
are  concerned,  that  is  the  whole   significance  of  Jorfeiure" 
the  section.     As  to  tbem,  it  grants  nothing  and  deeiared. 
withdraws  nothing.     And  as,  at  the  time  of  the  passage  of  the 
act,  neither  settler  nor  company  had  any  right  or  title  to  the 
lands,  if  this  were  the  only  section  it  would  operate  simply  to 
resume  the  title  to  the  United  States,  clear  the  lands  of  all 
pretense  of  adverse  claims,  and  add  them  to  the  public  do- 
main, to  be  thereafter  disposed  of  as  other  public  lands  are 
disposed  of. 

The  second  and  third  sections  are  the  troublesome  parts  of 
the  act,  and  it  must  be  conceded  that  the  true  construction  is 
not  altogether  obvious;  and  yet  when  the  situa- 
tion, as  it  existed,  and  as  it  was  known  to  congress,  f*"*!?^"' 
IS  considered,  the  meaning  can  be   satisfactorily  prior  grant. 
<liscerned.     Some  of  the  lands  had  been  selected 
and  certified  to  the  state  of  Michigan  by  the  officers  of  the 
land   department  in   part   satisfaction    of   the   canal    grant 
Some  were  occupied  by  settlers  claiming  the  right  of  pre- 
emption and  homestead,  and  of  these  some  were  lands  which 
had  been  selected  and  certified  to  the  state.     Possibly,  some 
were  claimed  by  the  state  or  individuals  under  the  swamp- 
land act,  or  other  acts  of  congress. 

Congress  knew  that  these  lauds,  the  title  to  which  it  was 
purposing  to  resume  discharged  of  all  right  on  the  part  of 
the  state  of  Michigan  to  use  them  in  aid  of  the  construction 
of  a  railroad,  were  already  subject  to  other  and  conflicting 
claims,  of  no  legal  validity,  yet  of  a  character  justifying  con- 
sideration. Under  those  circumstances,  with  a  view  of  secur- 
ing an  equitable  adjustment  of  these  conflicting  claims,  it 
enacted  the  second  and  third  sections  of  this  act  It  will  be 
more  convenient  to  consider  the  tliird  section  first  That 
recognizes  that  certain  of  these  lands  had  been  heretofore 
"  disposed  of  by  the  proper  officers  of  the  United  States  or 
under  state  selections  in  Micliigau  confirmed  by  the  secretary 
of  the  iuterior,  under  color  of  the  public  land  laws,"  and  de- 
clares that,  if  the  **  consideration  received  therefor  is  still  re- 
tained by  the  government,"  the  title  of  the  lands  thus  dis- 
posed of  "  shall  be  and  is  hereby  confirmed." 

Now,  there  had  been,  as  appears,  state  selections  in  Michi- 
gan of  a  portion  of  these  lands  for  the  canal  com- 
pany, which  selections  had  been  confirmed  by  the   flrnirtlonT"' 
secretary  of  the  interior,  and  such  selections  were 
made  under  color  of  the  acts  of  congress  making  the  canal 
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grant.  This  makes  a  case  apparently  within  the  scope  of  the 
confirmation. 

But  this  is  denied,  because — First,  the  selections  were 
under  color  of  special  grants  to  aid  in  the  construction  of  the 
canal,  and  not  under  color  of  the  general  laws  in  respect  to 
the  disposal  of  public  lands ;  and,  secondly,  because  the  goT- 
erument  received  no  consideration  therefor,  and,  of  course,, 
cannot  be  said  to  still  retain  that  which  it  never  received. 
This  view  is,  as  is  claimed,  also  supported  by  the  proviso  im- 
mediately following,  to  wit,  "  that  where  the  original  cash  pur- 
chasers are  the  present  owners,"  etc.,  as  though  the  confirma- 
tion was  intended  to  apply  to  those  only  who  nad  paid  money 
to  the  government,  and  in  that  way  had  obtained  a  claim  of 
title  to  the  lands. 

There  is  some  force  to  this  contention,  but  we  think  it 

places  too  narrow  a  construction  upon  the  language.    It  does 

not  appear  from  this  record,  except  inferentially 

santj-conieii-  fron^  ^  letter  of  the  commissioner  of  the  general 

ruled.  ^^^<^^  office,  that  there  were  any  selections  of  lands- 

within  the  railroad  grant  made  by  the  state,  other- 
wise than  in  attempted  satisfaction  of  the  canal  grant,  and  we 
are  not  aware  of  any  act  of  congress  granting  lands  to  the 
state  of  Michigan  for  any  purpose,  cash  considerations  for 
which  were  to  be  paid  by  the  state,  or  received  by  the  general 
government ;  while  it  does  appear  that  the  attention  of  con- 
gress was  called  to  the  fact  that  selections  had  been  made  by 
the  state,  and  confirmed  by  the  secretary  of  the  interior,  of 
lands  within  this  railroad  grant  for  the  purpose  of  satisfying 
the  canal  grant. 

The  language  must  be  understood  as  intended  by  congress 
to  be  applicable  to  the  state  of  facts  as  it  existed  and  was 
known  to  exist,  and  not  to  a  state  of  facts  which  did  not  and 
could  not  exist.  Hence,  the  term  "public  land  laws,"  fairlv 
construed,  refers,  not  simply  to  the  statutes  making  geuenil 
disposition  of  the  public  domain,  but  to  an}'  laws  of  congress, 
special  or  general,  by  which  public  lauds  were  disposed  of. 

So  the  phrase,  "  where  the  consideration  received  therefor  is 
still  retained  by  the  government,"  is  satisfied  whenever 
the  conditions  of  the  attempted  conveyances  have  been  fully 
complied  with. 

Thus,  if  any  of  the  lands  had  been  disposed  of  by  the 
proper  officers  of  the  government  to  individuals,  under  the 
homestead  laws,  it  could  properlj"^  be  held  that  the  considera- 
tiou  received  for  such  conveyances  was  still  retained  by  the 
government,  although,  in  fact,  no  money  had  been  paid,  for 
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the  coDsideration   which  the   goyernment  had  provided  for 
the  conveyance  of  such  lands  was  the  actual  occu- 
pation by  the  homesteader  for  the  specified  period,  smw^^-siiii- 
It  will  be  difficult  to  discover  any  equitable  reason  *1?*\^'T" 
why  a  pre-emption  claim   should   be   confirmed,   laidfrant. 
and  a  homestead  claim  disallowed. 

In  like  manner,  where  a  grant  was  made  to  the  state  in 
aid  of  the  construction  of  some  work  of  a  public  or  quasi- 
public  character,  the  construction  of  the  work  is  the  consid- 
eration of  the  grant,  and  when  that  is  accomplished  the 
consideration  is  received  and  retained  by  the  government. 

Here  it  appears  from  the  testimony  that  the  canal  was- 
completed,  and  therefore  the  consideration  of  the  grant  was 
received  and  retained  by  the  government.  Any  other  con 
struction  than  this  would  leave  the  provision  as  to  state 
selections  in  Michigan,  confirmed  by  the  secretary  of  the 
interior,  without  significance.  So,  also,  the  proviso  as  ta 
original  cash  purchasers  is  not  to  be  taken  as  implying  that 
the  confirmation  only  extends  to  cash  purchases,  but  as  mak- 
ing a  further  limitation  as  to  some  of  those  in  whose  behalf 
the  confirmation  is  proposed,  to  wit,  those  who  were  cash 
purchasers,  and  are  still  owners  *  the  limitation  being  that  as- 
to  them  the  act  shall  be  operative  only  when,  as  is  said,  the 
secretary  of  the  interior  shall  be  satisfied  that  the}-  pur- 
chased without  fraud,  and  in  the  belief  that  they  were 
obtaining  valuable  title  from  tbe  United  States. 

In  other  words,  the  rule    of  bono  fides  was  applied  to  lands, 
still  held  by  the  original  cash  purchaser.     This,  by  implica- 
tion, excluded  from  its  operation  lands  held  by 
proper  conveyances  without  notice  from  the  orig-  Jj'^^^^'ita 
inal  purchasers.     And  this  is  the  ordinary  limit  of  to  iiiid*.'*' 
the  application  of  the  rule   of  bona  fides.     It  was 
doubtless  deemed  unnecessary  to  make  a  like  provision  as  to 
state  selections,  because  fraud  could  not  be  imputed  to  the 
state.     This  construction,  and  this  alone,  gives  operative  force 
to  all  the  clauses  of  this  confirmatory  clause,  as  applied  to 
tlie  actual  facts  of  the  case,  and  should  be  received  as  the 
true  iconstruction. 

By  this  confirmatory  clause,  therefore,  the  title  A^tcoii*  M«r. 
of  the  canal  company  was   confirmed  as   to  the  2.  i8{»»~coii- 
lauds  selected  and  certified,  with  the  approval  of  flrwatory 
the  secretary  of  the  interior,  in  satisfaction  of  the  *  *"**"  ^^^^ 
canal  grant. 

The  only  limitation  upon  this  confirmation  is  found  in  the- 
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closing  sentence  of  that  section.  That  provides  that  this 
confirmation  shall  not  extend  to  any  tracts  **  npon 
Sttme-Limiu-  which  there  were  borui  fide  pre-emption  or  home- 
tioB  npoii  eon-  stcad  claims  on  the  first  day  of  May,  1888,  arising 
firmation.  qj.  asserted  by  actual  occupation  of  the  land  under 
color  of  the  laws  of  the  United  States,  and  all 
such  pre-emption  and  homestead  claims  are  hereby  confirmed. 

Evidently,  the  intent  of  congress  was  that,  in  all  cases  of  a 
conflict  between  a  selection  in  aid  of  the  canal  grant  and  the 
claims  of  any  settler,  the  confirmation  should  depend  upon 
the  state  of  things  existing  at  a  named  date,  to  wit.  May  1, 
1888,  that  date  being  about  10  months  prior  to  the  passage  of 
the  act.  If  at  that  time  there  were  no  bona  fide  pre-emption 
or  homestead  claims  upon  any  particular  tract,  the  title  of 
the  canal  company  was  confirmed.  If,  on  the  other  hand, 
there  was  then  a  bona  fide  pre-emption  or  homestead  claim, 
arising  or  asserted  by  actual  occupation  of  the  land  under 
color  of  the  laws  of  the  United  States,  such  pre-emption  or 
homestead  claim  was  to  have  preference,  and  was  confirmed. 

It  was  the  purpose  to  not  leave  open  to  dispute  between 
the  parties  any  question  as  to  the  relative  equities  of  their 
claims,  but  to  fix  a  precise  time,  and  to  describe  with  partic- 
ularity the  conditions  which  must  exist  at  that  time  in  order 
to  give  the  one  priority  over  the  other.  As  there  could  be  no 
valid  transfer  of  a  pre-emption  or  homestead  claim,  it  was 
unnecessary  to  distinguish  between  such  claimants  and  their 
grantees,  as  was  previously  done  in  respect  to  cash 
purchasers. 

The  claim  of  any  settler  coming  within  the  scope  of  this 
clause  was  declared  by  it  prior  to  the  claim  of  the  canal 
company,  and  was  also,  as  against  the  United  States,  con- 
firmed. So  that,  in  any  dispute  which  in  this  case  arises,  we 
must  look  to  the  condition  of  things  on  the  1st  of  May,  1888, 
in  order  to  determine  whether  the  defendant's  homestead 
chiim,  or  the  certification  to  the  canal  company,  was  con- 
firmed. 

Before  passing  to  an  inquiry  as  to  this  question  of  fact,  it 

is  necessary  to  refer  to  those  provisions  of  section  2  which, 

it  is  insisted,  are  inconsistent  with  that  eonfirma- 

eoiiiitraed.  *^^^  ^^  ^^^®  canal  Selections,  w^hich  we  have  seen 
was  the  purpose  of  the  fore  part  of  section  3. 
Section  2,  after  clauses  which  have  no  bearing  upon  this 
question,  names  three  distinct  matters,  which  it  is  said  are 
not  to  be  construed  as  prejudiced  by  "  this  act." 

First,  "  any  right  of  the  Portage  Lake  Canal  Company,  or 
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the  Ontonagon  and  Brule  Biver  Bailroad  Company,  or  any 
person  claiming  under  them  to  apply  hereafter  to  the  courtii 
or  to  congress  for  any  legal  or  equitable  relief  to  which  they 
may  now  be  entitled.'*  It  will  be  borne  in  mind  that  it  is 
"this  act," — not  the  forfeiture,  not  the  confirmation,  nor  any 
separate  provision  of  the  act,  but  the  act  as  a  whole,  includ- 
ing therein  both  forfeiture  and  confirmation,  which  is  not  to 
work  any  prejudice. 

Obviously,  the  clause  quoted  does  not  exclude  the  idea  of 
some  contirmation,  but  means  simply  that  neither  forfeiture 
nor  confirmation,  nor  any  other  provision  in  the  act,  shall  be 
construed  as  a  linal  settlement  of  all  the  claims,  legal  and 
equitable,  of  the  companies  or  their  grantees.  If,  for  in- 
stance,  the  canal  company,  accepting  the  confirmation 
provided  by  section  3,  should  fail  of  getting  all  the  lands 
selected  and  certified  to  it,  and  so  receiving  the  full  amount 
of  the  grant  (as,  from  the  conclusion  we  have  reached  in  this 
particular  case,  it  seems  that  it  does),  then  its  acceptance  is 
not  to  be  taken  as  an  estoppel  against  any  subsequent  claim 
to  congress  for  the  deficiency  caused  thereby. 

So  if,  between  any  of  the  parties  affected  by  this  confirms.- 
tion,  there  should  be  controversies  in  which,  on  the  part  of 
one  or  the  other,  there  were  any  legal  or  equitable  claims  not 
arising  out  of  this  confirmatory  legislation  of  congress,  they 
were  not  to  be  precluded  from  litigating  such  claims  in  the 
courts.  In  other  words,  the  confirmation  is,  in  such  a  case, 
to  be  regarded  as  nothing  but  a  confirmation,  and  without 
further  effect  or  significance. 

The  second  matter  which  the  act  was  not  to  prejudice  was 
"  any  right  of  forfeiture,  as  hereby  declared,  or  recovery  of  the 
Uuited   States  in   respect  of    any   of    the    lands 
claimed  by  said  companies."     The  meaning  of  this  ^*"J^^**  * 
clause  is  not  so  clear.     A  reasonable  construction  eoHunaed. 
is    that  all   the  provisions  in  the    act,   includiug 
botli  the  forfeiture  and  the  special   confirmation   named  in 
section  3,  are  not  to  prejudice  any  right  of  recovery  which 
the  United  States  may  have  as  against  any  lands  claimed  by 
the  companies.     That   is,   if  there   be  any  lands  within  the 
scope  of  the  original  railroad  grant  of  1856,  to  which  any  or 
either  of  these  companies  make  any  claims,  and  which  are 
not  clearly  protected  by  the  confirmation  mentioned  in  the 
third  section,  the  full  rights  of  the  government  in  respect  to 
such  lands  may  be  enforced,  irrespective  of  such  section. 

While  the  language  is  a  little  obscure,  it  ought  not  to  be 
construed  as  denying  the  confirmation  which   seems  to  be 
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granted  by  the  third  section,  and  those  words  in  that,  which 
Are  reasonably  clear  in  their  meaning,  should  not  be  over- 
thrown by  lauguage  of  doubtful  import  like  this.  The  only 
other  construction  would  exclude  the  companies  named  from 
any  benefit  of  the  confirmatory  provisions.  This  construc- 
tion would,  of  course,  compel  an  affirmance  of  this  judgment, 
as  showing  that  the  plaintiff  had  no  title  to  the  land,  and  was 
therefore  in  no  position '  to  question  the  defendant's  pos- 
session. 

The  third  matter  is  that  the  act  shall  not  be  construed  '*  to 
the  prejudice  of  the  right  of  any  person  claiming  adversely 
Sttine-see.  2  ^^  ^^^^  Companies  or  their  assigns,  under  the  laws 
conatraed,  of  the  United  States."  This  means  that  the  con- 
eotttiuued.  firmatiou  to  the  companies  shall  not  be  taken  as 
an  attempt  to  invalidate  any  legal  or  equitable  rights  of  any 
one,  as  against  such  companies.  If  anything  had  happened 
through  contract  or  otherwise,  giving  to  the  individual  a  legal 
or  an  equitable  claim  as  against  the  companies,  such  legal  or 
equitable  right  was  not  to  be  affected  by  anything  in  this  act. 
But  that,  so  far  from  conflicting  with  the  idea  of  a  confirma- 
tion, rather  assumes  that  there  is  one,  and  aims  to  determine 
its  effect,  rather  than  deny  its  existence. 

There  is,  therefore,  nothing  in  any  of  these  provisions  to 
overthrow  the  construction  given  to  the  third  section,  or 
which  conflicts  with  the  confirmation  therein  provided. 

AVe  pass,  therefore,  finally  to  the  question  of  fact  in 
re:q)ect  to  the  defendant's  homestead  claim.  It  appears  that 
Homestead  he  entered  upon  the  lands  in  March,  1888,  but  did 
^Btry  upon  jjq^  attempt  to  make  an  entry  in  the  land  office 
u  «Z^^^^  until  May  25,  1888.  While  the  term  "  homestead 
«r»iiu  claim "   is  sometimes   used   to  denote   the   mere 

formal  application  at  the  local  land  office,  obviously  this  is 
not  the  purport  of  the  term  as  used  in  this  section,  for  it  is 
defined  by  the  succeeding  words,  "arising  or  asserted  by 
actual  occupation  of  the  land."  This  obviously  includes 
cases  in  which  the  party  is  on  the  1st  of  May,  1888,  in  the 
actual  occupation  of  the  land,  with  a  view  of  making  a  home- 
stead of  it  under  the  laws  of  the  United  States. 

But  it  is  said  by  the  counsel  for  the  company  that  it  was 
not  a  boTia  fide  homestead  claim,  because  at  the  time  the  de- 
fendant entered  upon  the  land  he  understood  that 
-sane-BoBa  [^  ^^g  ^  p^rt  of  a  railroad  grant.  The  testimony 
Mt' *'*****"'  of  the  defendant  is  all  that  there  is  bearing  upon 
the  question  of  bona  fides.  And,  while  it  appears 
from  his  testimony  that  he  understood  at  the  time  of  his  entry 
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that  it  was  laud  embraced  within  a  railroad  land  grant,  he 
iklso  testifies  that  he  expected  that  the  grant  would  be  re- 
movedy  and  that  he  could  then  enter  the  land,  and  that  he 
went  there  for  the  purpose  of  making  it  a  home. 

Now,  it  may  be  true,  as  a  general  proposition,  that  a  man 
<;annot  move  upon  land  which  he  knows  belongs  to  another, 
and  establish  a  bona  fde  claim  by  such  wrongful  entry,  but 
we  do  not  think  that  that  rule  is  applicable  to  the  case  at 
bar.  The  sense  in  which  '*  bona  fide '  is  used  in  this  clause 
is  indicated  by  the  provision  in  the  one  preceding  as  to  cash 
purchasers.  Their  purchases  were  to  be  protected  if  made 
**  without  fraud  and  in  the  belief  that  they  were  thereby 
■obtaining  valid  title  from  the  United  States."  It  does  not 
appear  that  he  knew  the  exact  condition  of  the  outstanding 
claims.  If  he  did,  he  knew  that  this  railroad  grant  had  been 
outstanding  32  years,  that  the  land  was  to  be  restored  to  the 
government  if  the  road  was  not  completed  within  10  years, 
and  that  22  years  had  passed  since  the  time  iixed  by  con- 
gress for  the  completion  of  the  road,  and  nothing  had  been 
done.  His  expectation  was  (and  under  the  circumstances, 
not  an  unreasonable  one)  that  congress  would  at  some  near 
time  interfere  to  remove  all  this  outstanding  claim. 

Under  those  circumstances,  and  in  expectation  of  such  re- 
moval, he  enters  upon  the  land.  Can  it  be  said  that  this 
entry  and  occupation  was  with  a  view  of  depriving  anybody  of 
title,  or  that  it  was,  as  against  the  company,  a  wrongful  entry  ? 
If  the  construction  contended  for  were  accepted,  it  would  ex- 
clude from  the  benefit  of  the  act  any  settler  upon  these  lands 
who  knew  that  the  land  he  entered  upon  was  within  the  rail- 
road grant. 

But  legislation  respecting  public  lands  is  to  be  construed 
favorably  to  the  actual  settler,  and  the  construction  contended 
for  by  the  canal  company  seems  to  us  too  narrow.  If  a  party 
entering  upon  a  tract,  although  he  knew  that  it  was  within 
the  limits  of  an  old  railroad  grant,  did  so  under  the  honest 
belief  and  expectation  that  that  grant,  if  not  technically  ex- 
tinguished by  lapse  of  time,  had  remained  so  long  unappro- 
priated by  any  beneficiary  that  congress  would  shortly  resume 
it,  and  in  that  belief  determined  to  make  for  himself  a  home 
thereon,  with  a  view  of  perfecting  his  title  under  the  land  laws 
of  the  United  States,  when  the  forfeiture  should  be  finally 
declared,  it  must  be  held,  we  think,  that  he  is,  within  the  terms 
of  this  confirmatory  act,  a  bona  fide  claimant  of  a  homestead. 

The  ruling  of  the  circuit  court  was  correct,  and  the  judg- 
ment in  favor  of  the  defendant  is  affirmed. 
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LAKE   SUPERIOR  SHIP   CANAL   R.   A   I.   CO.   V.    FINAN 

In  Lake  Superior  Ship  Canal  R.  &  I.  Co.  v.  Finan,  decided  ai 
the  same  time  as  the  foregoing  case,  and  reported  in  155  U.  S.  385, 
the  opinion  in  full,  by  Mr.  Justice  Brewer,  is  as  follows:  "This 
case  differs  from  the  preceding  in  that  the  action  was  commenced 
March  21,  1889,  and  that  Finan,  the  defendant,  did  not  enter  upon 
the  tract  in  controversy  until  after  the  1st  of  May,  1888.  His  entry 
and  occupation  gave  him  no  rights  to  tlie  land,  because  it  was  em- 
braced within  the  railroad  grant  of  1856.  He  took  nothing  under 
the  confirmatory  act  of  1889,  because  he  was  not  a  bofia  fide  claim- 
ant or  in  actual  occupation  on  the  1st  of  May,  1888.  The  land  was 
selected  and  certified  to  the  state  for  the  benefit  of  the  canal  com- 
pany, and  was  within  the  scope  of  the  confirmation  to  the  company 
by  the  act  of  1889.  The  title  of  the  commny  was  therefore  perrect, 
as  against  him.  The  judgment  of  the  aistrict  court  must,  theie- 
fore,  be  reversed,  and  the  case  remanded  for  a  new  trial." 

Where  two  railroad  companies,  by  the  same  act,  receive  grants  of 
land  to  aid  the  construction  of  their  lines,  aud  such  lines  intersect, 
the  land  within  the  "place  "  limits  of  the  roads  of  both  companies,, 
at  the  place  of  intersection,  do  not  pass  to  either  company  in  prefer- 
ence to  the  other,  notwithstanding  priority  of  location  or  construc- 
tion, but  pass  in  equal,  undivided  moieties  to  each.  Donahue  r. 
Lake  Superior  Ship  Canal  R.  &  1.  Co.,  155  U.  S.  386. 

As  to  the  other  points  decided  in  this  case,  the  court  followed 
Lake  Superior  Ship  Canal  R.  &  L  Co.  v,  Cunningham,  ante,  p.  564. 


ABSTRACTS   OF   RECENT   DECISIONS 

(1)  Land  Grants  In  Aid  of  Railroads— Nature  and  Scope  [(1)  p.  597]— Con- 
struction of  SsLme—Cofistruciio7i  of  Act  Oo7ig.  July  27,  1866,  in  aid 
of  the  Sonthern  Pacific  Railroad  Company--  Withdrawal  of  PHvi- 
artf  and  Indemnity  Lands. — By  the  act  of  congress  of  July  27, 
1866  (14  Stat,  at  L.  292),  there  was  granted  to  the  Southern  }*aci- 
fic  Rjiilroad  Co.,  to  aid  in  the  construction  of  its  road,  ten  alter- 
nate sections  per  mile  on  each  side  of  the  road,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre-emption  or 
otlier  claims  or  right  at  the  time  of  the  filing  a  plat  of  the  road  in 
the  general  land  office.  The  act  also  provided  that  when  before  the 
filing  of  the  plat  any  of  the  land  should  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  pre-empted,  or  otherwise 
disposed  of,  other  lands  should  be  selected  by  the  company  in  lieu 
thereof,  in  alternate  sections,  designated  by  odd  numbers,  not  more 
than  ten  miles  beyond  the  limits  of  the  alternate  sections  and  not 
including  reserved  numbers,  and  by  the  sixth  section,  tliat  the 
president  of  the  United  States  should  cause  the  lands  to  be  sur* 
veyed  for  forty  miles  in  width  on  both  sides  of  the  road,  after  loca- 
tion of  the  general  route,  and  that  the  odd  sections  should  not  bo 
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liable  to  sale,  entry,  or  pre-emption  before  or  after  survey  except  by 
the  company.  Held,  that  by  the  act  itself,  the  odd  sections  in- 
cluded within  the  indemnity  as  well  as  the  primary  limits  of  the 
grant  to  the  company  were  withdrawn  for  the  benefit  ot  the  grantee 
from  sale,  pre-emption,  homestead  entry,  or  otlie:  disposition. 
Southern  Pac.  R.  Co.  v.  Groeck  (U.  S.  Cir.  Ct.  S.  i).  CaL),  68  Fed. 
Rep.  609;  following  Buttz  v.  Railroad  Co.,  119  U.  S.  72,  29  Am. 
&  Eng.  R.  Cas.,  455;  St,  Paul  &  P.  R.  Co.  v.  Northern  Pac.  R.  Co., 
139  if.  S.  18. 

Same— Same— Attachmeni  of  Pre-emption  Claim  under  Acts 
Cong.  1862  and  1864,  respecting  the  Northern  Pacific  H.  Co.-— The 
mere  filing  of  a  declaratory  statement  in  the  land  office  without 
having  made  previous  settlement,  as  required  of  pre-emption 
claimants  under  the  laws  of  the  United  States,  does  not  attiich  a 
pre-emption  claim  to  the  land  within  the  meaning  of  the  act  of  1862 
as  amended  in  1864,  granting  to  the  Union  Pac.  R.  Co.,  within 
designated  lines,  every  alternate  section  of  public  land,  designated 
by  odd  numbers,  on  each  side  of  the  line  of  road  not  sold,  reserved, 
or  otherwise  disposed  of  bj  the  United  States,  **  and  to  which  a  pre- 
emption or  homestead  claim  may  not  have  attached  at  the  time  the 
line  of  said  railroad  is  definitely  fixed."  U.  S.  v.  Union  Pac.  R. 
Co.  (U.  S.  Circuit  Ct.  Kan.),  61  Fed.  Rep.  143;  disapproving 
Whitney  v.  Taylor,  145  Fed.  Rep.  616. 

SsLme—SsLvne.— Proof  of  Title  by  Gra^itee  of  Railroad  Company — 
Excepted  Lands. — A  corpomtion  claiming  under  a  grant  to  a  rail- 
road company  of  all  odd-numbered  sections  within  20  miles  of  its 
definite  location,  with  certain  exceptions,  cannot  prove  its  title  in 
an  action  to  recover  tracts  claimed  within  such  sections,  by  showing 
the  location  and  completion  of  the  railroad,  and  the  location  of  its 
tracks,  but  must  show  that  the  land  in  controversy  was  not  with- 
in the  exceptions.  Corinne  Mill  Canal  &  Stock  Co.  r.  Johnson, 
156  U.  S.  574,  citing  Land  Grant  Co.  i\  Dawson.  151  U.  S.  586. 

The  portion  of  the  opiniou  bearing  on  this  point  is  as  follows  : 

**  Now,  the  defect  in  this  record  which  is  fatal  to  the  case  of  the  plaintiff 
in  error  is  that  nowhere  is  it  showu  that  all  the  testimony  received  on  the 
trial  is  preserved.  Under  such  circumstances,  we  are  not  at  liberty  to  as- 
sume that  there  was  in  evidence  a  patent,  or  otiier  instrument,  of  itself 
working  a  transfer  of  the  legal  litle  from  the  government  to  the  railroad  com- 
pany, or  evidence  of  any  character  removing):  all  doubt  as  to  the  matter  of 
v'^xceptions,  nor,  on  the  other  hand,  thattherewas  not  testimony  which  con- 
clusively established  the  existence  of  some  one  or  more  of  those  exceptions. 

** Take  for  illustration  the  question  whetlier  these  were  mineral  lands. 
The  grant,  in  terms,  excepted  such  lands  from  its  operation.  There  was  j 
no  evidence  of  any  adjudication  by  tlie  land  department,  either  through  the 
issue  of  a  patent  or  otherwise,  that  they  were  non-mineral  lands.  Barden  v. 
Railroad  Co.,  154  U.  S.  288.  While  there  was,  on  the  part  of  the  plaintiff, 
some  testimony,  of  a  general  character,  tending  to  show  that  the  lands 
were  grazing  lands,  and  that  no  mineral  had  ever  been  discovered  in  them, 
yet,  for  aught  that  appears,  there  may  have  been  overwhelming  evidence 
that  mines  had  in  fact  been  opened  and  worked  in  them,  or  that  there  had 
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been  an  express  adjudication  by  the  land  department  that  they  were  min- 
eral lands,  and  excepted  from  the  grant.     And  so  of  other  exceptions." 

Same — SsimBB— Construction  ^  Act  Cong.  March  3,  IS'lOy  Granting 
Bight  of  Way  through  Fublic  Lands — Rights  of  Pre-emptors. — The 
act  of  congress  of  March  3,  1875,  gniiitiug  a  rignt  of  way  through 
tbe  public  lands  of  the  United  States  to  any  railway  company  duly 
organized  under  the  laws  of  any  state  or  territory  u^)on  compliance 
witli  certain  prescribed  conditions^  does  not  authorize  such  u  com- 
pany to  construct  its  line  over  lands  in  possession  of  a  legally  quali- 
fied pre-emptor  who  has  made  final  proofs,  tendered  the  purchase 
money,  and  demanded  his  final  receipt,  although  the  tender  was 
not  accepted  because  of  a  contest  in  the  land  oflfice.  Spokane 
Falls  &N.  R.  Co.  v.  Ziegler,  (U.  S.  Cir.  Ct.  App.  9th  Circuit)  61  Fed. 
Rep.  392,  citing  Railroad  Co.  v,  Whitney,  132  U.  S.  357;  ^turr  v. 
Beck,  133  U.  S.  541;  Wilcox  v.  Jackson,  13  Pet.  (U.  S.)  498;  Lea- 
venworth R.  Co.  V,  U.  S.,  92  U.  S.  745;  explaining  and  dis- 
tinguiahing  Railroad  Co.  v,  Baldwin,  103  U.  S.  426,  2  Am.  &  Eng. 
R.  Cas.  510;  Riiilroad  Co.  v.  Tevis,  41  Cal.  489. 

Same — Same. — Erroneous  Patent  by  Land  Office — Rights  of 
Bona  Fide  Purchasers, — Where  the  land  department  erroneously 
patents  land  to  a  railroad  company,  the  grant  is  not  void  if  within 
the  jurisdiction  of  the  department,  and  as  against  a  bona  fide  pur- 
chaser from  the  company  for  value,  who  has  no  knowledge  of  de- 
fects in  the  title,  the  United  States  cannot  maintain  a  suit  to  an- 
nul the  patent.  United  States  v.  Union  Pacific  R.  Co.,  (U.  S.  Cir.  Ct. 
App.  8th  Cir.)  67  Fed.  Rep.  974;  follotoing  United  States  r.  Winona 
&  St.  P.  R.  Co.,  67  Fed.  Rep.  948;   affirming  S.  C.  61  Fed.  Rep.  133. 

Same— Same.—  Unsnrveyed  Mexican  Grants —  When  Land  within 
may  be  Granted  to  Railroad. — Until  the  survey  of  Mexican  grants 
and  determination  of  the  boundaries  by  the  United  States  officials, 
lands  asserted  to  be  within  the  boundaries  are  not  public  lands,  and 
as  such  subject  to  disposal  by  the  United  States  in  aid  of  railroad 
construction,  if,  at  the  time  of  the  attempted  disposal  the  true 
location  of  the  gi-ants  is  undetermined.  Southern  Pac.  R.  Co.  v. 
Brown;  Same  v.  Bray,  (U.  S.  Cir.  Ct.,  S.  D.  Cal.)  68  Fed.  Rep.  333. 

Same— Same.— C'ans/rwc^iow  of  Grant  of  Bank  of  Stream — Filum 
Aqum. — Where,  as  in  Michigan,  the  common-law  rule  prevails  to  the 
effect  that  a  grant  of  land  bounded  bv  a  stream  whether  navigable 
in  fact  or  not,  carries  with  it  the  bed  of  the  stream  to  the  thread 
thereof,  a  grant  by  the  United  States  of  a  portion  of  its  public 
lands  on  the  bank  of  a  fresh-water  river,  without  reservation, 
carries  with  it  the  right  to  all  unsurveyed  lowland  lying  between 
the  bank  and  the  thread  of  the  stream,  and  a  subsequent  survey 
will  not  have  the  effect  to  work  a  divestiture.  Grand  Riipids  &  I. 
R.  Co.  V.  Butler,  159  U.  S.  — ,  15  Sup.  Ct.  Rep.  991. 

Same— Same— A^or/Aerw  Pacific  Railroad  Co. — Taxation  of  Lands 
Granted — Failure  of  Land  Officers  to  Designate  Mineral  and  Non- 
mineral  Lafids. — Lands  granted  in  alternate  sections  to  the  North- 
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-ern  Pacific  R.  Co.  by  the  act  of  July  2,  1864,  which  excepts  mineral 
lands  from  the  grant,  are  not  subject  to  state  taxation  until  the 
determination  by  the  officers  of  the  government  of  what  lands  are 
iind  what  are  not  within  the  exception,  in  accordance  with  the  act 
of  congress  of  Feb.  26,  1895,  which  requires  tlie  determination  of 
that  question  before  any  patent  shall  issue.  Dakes  v.  Myers,  (U. 
S.  Cir.  Ct.  D.  Mont.)  68  Fed.  liep.  S07,  following  Wisconsin  Cent. 
li.  Co.  V.  Price  Co.,  133  U.  S.  496,  41  Am.  &  Eng.  R.  Cas.  669; 
Burdeen  v.  Northern  Pac.  R.  Co.,  154  U.  S.  288. 

SsLme—SsLme,—  ConfitruclioH  of  Act  Cong,  Jnne  3,  1856,  Grant- 
ing Lands  to  Alabama — Lands  Adjoining  Road  Crossing  State 
Line. — The  act  of  congress  of  June  3,  1856,  which  granted  certain 
land  in  alternate  sections  to  the  state  of  Alabama,  for  the  purpose 
of  aiding  railroad  construction,  the  grant  to  extend  six  miles  on 
each  side  of  the  roads  to  be  aided,  did  not  as  to  a  road,  which  had 
a  portion  of  its  track  located  in  Georgia,  include  public  lands  in 
Alabama  within  six  miles  of  the  portion  of  the  road  situated  in 
Georgia,  and  at  right  angles  to  the  line  of  its  track.  Anderson  v, 
Howard,  (U.  S.  Cir.  Ct.  App.  5th  Circuit)  69  Fed.  Rep.  84,  approving 
Swann  v.  Jenkins,  82  Ala.  478. 

Lands  Withdrawn  Pending  Congressional  Legislation— Right  of  Pre- 
emptor  Filing  Declaratory  Statement.— By  the  simple  filing  of  a  de- 
claratory statement  of  pre-emption,  the  land  so  claimed  will  not  be 
excluded  from  the  operation  of  congressional  grants  subsequently 
made,  where  such  lands  were  withdrawn  from  sale  or  location  by 
order  of  the  officials  of  the  land  department,  and  local  officers  pro- 
hibited from  allowing  sales  or  locations  in  view  of  contemplated 
legislation  by  congress  respecting  a  tract  including  the  land  in  con- 
troversy.    Spencer  v.  McDougal,  15  Sup.  Ct.  Rep.  1026, 159  U.  S.  — . 

Same— Same — Lien  of  State  on  Land  Granted  by  the  United 
States— State  Aid. — By  virtue  of  the  Missouri  act  of  Dec.  11,  1855, 
authorizing  the  issue  of  bonds  in  aid  of  the  construction  of  the 
Cairo  &  Fulton  R.  Co.,  and  providing  that  the  certificate  of  accept- 
ance of  such  bonds  by  the  company  should  constitute  a  mortgage 
on  the  road;  and  of  the  act  of  March  3,  1857,  amendatory  of  the 
prio  act,  granting  additional  aid  and  providing,  that  "  all  bonds 
issued  under  the  provisions  of  this  act  shall  constitute  a  fii'st  lien  or 
mortgjige  upon  the  road  and  property  of  the  several  companies  so 
receiving  them  in  the  same  manner  as  provided  by  the  act  approved 
February  22,  1851,  to  expedite  the  construction  of  the  Pacific  Rail- 
road and  the  Hannibal  and  St.  Joseph  Railroad,  and  the  act  ap- 
proved December  11,  1855,  of  which  this  is  amendatory,"  and  by 
section  15  that,  in  the  event  of  the  failure  by  the  company  to  pay 
4iny  part  of  the  principal  or  interest  of  the  bonds  of  the  state 
issued  under  said  act,  the  governor  could  take  such  steps  as  might 
be  necessary  and  proper  to  foreclose  the  state's  mortgage,  and  en- 
force its  lien  upon  the  property  incumbered,  the  state  acquired  a 
lien  on  lands  granted  to  it  by  the  act  of  congress  of  February  9, 
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1853,  and  by  it  transferred  in  aid  of  the  conetructiou  of  the  Cairo 
&  Fulton  R.  Co.  Wilson  v.  Ward  Lumber  Co  (U.  S.  Cir.  Ct.,  E. 
D.  Mo ,  E.  D.)  67  Fed.  Rep.  674. 

Same— Same — Exception  of  Pre-empted  Land  out  of  Railroad 
Grant — Abandonment  of  Cflaim  by  Pre-efnptor. — After  the  act  of 
July  2, 1864,  granting  certain  land  to  the  Northern  Pacific  B.  Co.  to 
aid  in  the  construction  of  its  line  to  Puget  Sound,  over  the  Cascade 
Mountains,  a  pre-emption  claim  was  filed,  but  abandoned,  because 
of  a  decision  by  the  land  office  that  the  land  was  not  subject  U> 
entry,  and  an  entry  made  by  the  claimant  on  other  lands.  Held, 
that  the  land  originally  claimed  was  not  excepted  out  of  the  primary 
grant  to  the  railroad  company.  Northern  Pac.  R.  Co.  v.  De  Lacy 
(U.  S.  Cir.  Ct.  Wash.)  66  Fed.  Rep.  450. 

Same— Same— /Siame. — Both  parties  admitting  the  abandonment 
and  forfeiture  of  the  claim  of  one  of  the  contestants  to  the  validity 
of  a  land  grant,  the  fact  that  the  pre-emptioner's  declaratory  state- 
ment remains  uncancelled  in  the  land  omce,  and  after  the  railroad 
company  had  definitely  located  its  line,  is  of  no  moment  in  deter- 
mining the  rights  of  the  parties.  Northern  Pac.  R.  Co.  v.  De  Lacy, 
(U.  S.  Cir.  Ct.  Wash.),  66  Fed.  Rep.  450. 

Same — SsLtne— Norther 7i  Pacific  It,  Co. — Construction  of  Act  Cong. 
July  2,  1864 — Reserving  Land  Pending  Decision  as  to  Indian 
Reservation. — Act  of  congress  of  July  2,  1864,  which  granted  cer- 
tain lands  to  the  Northern  Pacific  Railroad  Co.,  and  did  not  hare 
the  effect  to  transfer  certain  lands  in  the  Bitter  Root  Valley  above 
the  Lo  Lo  Fork  in  the  territory  of  Montana,  which  had  been  re- 
served from  sale  or  other  disposition  pending  the  decision  of  the 
President  respecting  their  reservation  for  tne  Flathead  tribe  of 
ridians.  Northern  Pacific  R.  Co.  v,  Mackay,  (U.  S.  Cir.  Ct.  App. 
9  Cir.)  61  Fed.  Rep.  554. 

Same— Same—  Withdrawal  of  Lands  from  Entry — Occupation  by 
Settler  Prior  to  Selection  by  Company. — Where  in  favor  of  a  rail- 
road company  for  the  benefit  of  which  public  lands  have  been 
granted,  the  secretary  of  the  interior,  by  authority  of  congress,  with- 
draws specified  lands  from  pre-emption  or  homestead  entry,  a  per- 
son who,  prior  to  selection  by  the  company,  enters  upon,  occupies, 
and  settles  the  land  acquires  no  equitable  rights  to  it  as  ag:nnst  the 
company,  which,  upon  making  the  selection,  becomes  entitled  to  it 
as  a  part  of  the  grant.     Wood  v.  Beach,  156  U.  S.  548. 

SsLtne— Estoppel  of  State  to  Assail  Title  to  Lajid  Granted  to  Rail- 
road Company — Dhaffirmance  of  Acts  of  Public  Officers. — In  a  suit 
by  the  state  of  Michigan  to  remove  a  cloud  upon  title  to  lands  which 
it  claimed  to  be  entitled  by  the  Swamp  Land  Act  of  September  28, 
1850,  because  that  such  lands  had  been  included  in  original  sur* 
veys  of  public  lands  subsequently  ascertained  to  be  fraudulent,  but 
which  the  state  adopted  at  the  time  of  tlie  grant.  It  appeared  that 
in  the  adminisiration  of  the  swamp  land  grant  patents  tne  state  re- 
ceived patents  for  about  one  half  of  the  land,  based  upon  the  origi* 
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nal  survey;  that  executive  messages  were  sent  to  the  legislature  con- 
^ratulatiug  the  state  that  a  large  part  of  the  land  thus  patented  was 
not  swamp  land,  but  was  amongst  the  most  valuable  ni  the  state; 
that  the  state  knowingly  received  the  other  half  of  the  land  granted 
its  demonstrated  by  the  corrected  survey;  that  the  United  States, 
without  objection  from  the  state  and  upon  tiie  underetanding  that 
tiie  state  had  got  what  belonged  to  it,  retained  and  sold  the  lauds 
falsely  described  as  swamp  land  in  the  old  survey,  and  which  upon 
the  re-survey  were  proved  to  be  valuable  uplands,  to  parties  pur- 
chasing in  actual  good  faith. 

Heldf  that  after  a  long  period  of  acquiescence,  during  which  a 
railroad  company  had  acquired  rights  in  reliance  upon  the  right 
of  the  general  government  to  grant  a  good  title,  and  in  reliance 
npon  the  validity  of  the  action  of  the  state,  the  latter  would  not  be 
permitted  to  disaffirm  the  action  of  its  officers,  although  they  may 
have  exceeded  their  powers.  State  of  Michigan  v,  Jackson,  L.  &  o. 
R.  Co.,  (U.  S.  C.  C.  App.)  69  Fed.  Rep.  116. 


KOTES 

(1)  Land  Qrantt  in  Aid  of  Railroads— Nature  and  Scope. — See  gen- 
erally, excellent  note,  12  Am.  &  Eng.  R.  Cas.  281. 

A  grant  of  land  may  be  made  by  law  as  well  as  by  a  patent  issued 
pursuant  to  law,  and  such  grant  vests  an  indefeasiole  and  irrevoca- 
ble title.  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  87;  Stropher  v.  Lucas, 
12  Pet.  (U.  S.)  454;  Wilkinson  v.  Leland,  2  Pet.  (U.  S.)  498.  See 
also  3  Wash,  on  Real  Property,  4th  Ed.  193,  194. 

The  words  "That  there  be  and  is  hereby  granted,'*  when  used 
in  an  act  of  congress  granting  lands  in  aid  of  railroads,  import  a 

frant  in  prmseiiti^  and  not  one  infvturo,  or  the  promise  of  a  grant, 
[issouri,  K.  &  T.  R.  Co.  v.  Kansas  Pac.  R.  Co.,  97  U.  S.  491. 

Under  such  a  provision  the  grant  takes  effect  upon  the  approval 
of  the  act,  if  the  lands  are  therein  sufficiently  described,  and  if 
not,  then  as  soon  as  they  are  ascertained  by  the  proper  location  of 
the  route,  or  otherwise,  so  that  the  act  can  attjich  to  them.  Price 
?'.  Railroad  Co.,  1  Black  (U.  S.)  358;  Schulenberg  u  Harriniann,  21 
Wall.  44;  Leavenworth,  L.  &  G.  v.  U.  S.,  92  U.  S.  733  ;  Missouri, 
K.  &  T.  R.  Co.  V.  Kansas  Pac  R.  Co.,  97  U.  S.  491;  Baldwin  v. 
Railroad  Co.,  103  U.  S.  426,  2  Am.  &  Eng.  R.  Cas.  510. 

A  legislative  grant  by  congress,  of  its  propri  vigore,  passes  to  the 
grantee  all  the  estate  which  the  United  States  had  in  the  subject- 
matter  of  the  grant,  except  what  is  therein  expressly  excepted  or 
reserved.  U.  S.  v.  Percheman,  7  Pet.  (U.  S.)  51;  U.  S.  v.  Brooks, 
10  How.  (U.  S.)  442;  Lessieur  r.  Price,  12  How.  (U.  S.)  59;  God- 
frey r.  Beardsley,  2  McLean  (U.  S.)  412. 

A  grant  of  lands  by  legislative  enactment  differs  from  one  by  a 
private  person,  in  that  it  is  both  a  grant  and  a  law,  and  as  such,  the 
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intent  of  the  law  is  to  be  kept  in  view^  and  its  purposes  effectuated 
whenever  the  subject-matter  of  the  grant  comes  in  controversj; 
and  that  construction  must  be  placed  upon  it  which  will  preserve 
and  carry  out  the  object  of  the  legislature,  however  much  such 
construction  may  conflict  with  the  principles  of  the  common  law,  or 
prevent  the  attaching  of  equities  which  would  spring  from  transac- 
tions between  private  parties.  Jackson,  L.  &  S.  R.  Co.  v,  Davison,. 
65  Mich.  416. 

Where  acts  granting  public  lands  to  a  state  in  aid  of  railroads 
contain  words  of  description  to  which  it  would  be  difficult  to  give 
full  effect  if  they  were  used  in  an  instrument  of  private  convey- 
ance, the  court,  m  construing  the  acts,  will  look  to  the  condition  of 
the  country  when  tliey  were  passed,  as  well  as  to  the  purpose  de- 
clared on  their  face,  and  will  link  all  parts  of  them  together^ 
Winona  &  St.  P.  R.  Co.  v.  Barney,  113  U.  S.  618,  26  Am.  &  Eng. 
R.  Cas.  513. 

Upon  this  point  the  United  States  supreme  court  in  Missouri,  K.  &  T.  R. 
Co.  V.  Kansas  Pac.  R.  Co.,  97  U.  8.  401,  says :  '*  It  is  always  to  be  borne  in 
mind,  in  construing  a  congressional  grant,  that  the  act  by  which  it  is  made 
is  a  law  as  well  as  a  conveyance,  and  that  such  effect  must  be  given  to  it 
as  will  carry  out  the  intent  of  congress.  That  intent  should  not  be  de- 
feated by  applying  to  the  grant  the  rules  of  the  common  law,  which  are 
properly  applicable  only  to  transfers  between  private  parties.  To  the 
validity  of  such  transfers  it  may  be  admitted  that  there  must  exist  a 
present  i^ower  of  identification  of  the  land;  and  that  where  no  such  power 
exists,  instruments,  with  words  of  present  grant,  are  operative,  if  at  all, 
only  as  contracts  to  couvey.  But  the  rules  of  the  common  law  must  yield 
in  this,  as  in  all  other  cases,  to  the  legislative  will.'^ 

W^here  lands  are  granted  by  the  United  States  to  a  state  in  aid  of 
railroads,  the  title  which  ])asses  to  the  state  by  such  a  grant  is  a 
floating  title,  which  does  not  attach  to  any  particular  parcels  until 
the  proper  action  shall  be  taken  under  the  grant  to  entitle  some  in- 
tended beneficiary  to  select  and  to  own  them.  The  riirht  of  selection 
of  lands  after  they  are  earned  under  such  a  grant  ami  uic  state  legis- 
lation in  reference  thereto,  is  with  the  milroad  comiuiu)',  and  not 
the  state;  and  no  designation  under  the  authority  of  the  state  is 
necessary  to  affix  the  floating  title,  and  attach  it  to  specific  descri]'- 
tions;  and  if  legislation  required  no  particular  form  or  method  ef 
selection,  when  the  proper  quantity  of  public;  lands  is  found 
within  the  requisite  distance  of  the  road,  a  sale  by  the  company  of 
specific  pjircels  not  exceeding  i\iv.  quantity  earned,  and  lying  within 
the  limits  specified  in  the  gnint,  is  held  to  be,  to  that  extent,  an 
effectual  selection.     Johnson  r.  Hallou,  28  Mich.  3T8. 

Under  the  statutes  the  lateral  extent  of  a  grant  depends  upon 
whether  the  actual  location  of  the  road  is  in  a  territory  or  in  a 
state;  if  in  the  former,  the  grant  has  twice  the  extent  that  it  has 
when  located  in  the  latter,  but  the  nearness  of  the  line  to  any  other 
territory  or  state  has  nothinir  to  do  with  the  extent  of  the  grant* 
Denny  v.  Dodson,  13  Sawy.  (U.  S.)  68. 
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A  grant  in  prmsenti  to  a  railroad  company  of  certain  named 
sections  of  land,  although  not  expressly  requirins;  them  to  be  taken 
within  any  specific  lateral  limit,  necessarily  implies  that  they  shall 
consist  of  those  lands  nearest  to  the  line  of  road  upon  which  the 
grant  could,  consistently,  with  the  exceptions  and  reservations, 
tjike  effect.  Wood  v.  Burlington  &  M.  R.  K.  Co.,  104  U.  S.  329,  10 
Am.  &  Eng.  R.  Cas.  611. 

Lands  which  have  been  set  apart  by  the  federal  government  to 
aid  in  the  construction  of  a  railroad  are  thereby  absolutely  and  un- 
conditionally withdrawn  from  pre-emption,  and  no  such  right  can 
be  acquired  therein  while  so  situated,  and  this,  notwithstanding  the 
fact  that  at  the  time  the  grantee  is  unauthorized,  under  the  laws  of 
the  state  in  which  the  mnds  are  situated,  to  toke  a  perfect  title. 
Southern  Pacific  R.  Co.  v.  Orton,  32  Fed.  Rep.  457. 

In  Denny  v.  Dodson,  13  Sawy.  (U.  S.)  68,  it  was  held  that  the 
grant  of  land  to  the  Northern  Pacific  R,  Co.,  made  July  2,  1864,  is 
a  present  one,  and  that  the  legal  title  thereto  passed  to  the  grantee, 
jiotwifchstanding  which,  however,  the  corporation  had  no  power, 
without  the  consent  of  congress,  to  in  any  way  incumber  or  dispose 
of  the  lands,  except  those  portions  lying  opposite  to  any  25-mile 
section  of  the  road  which  it  had  earned  by  the  construction  of  such 
i^ection  of  the  road,  and  after  the  construction  thereof,  and  its 
acceptance  by  the  United  States,  as  provided  by  the  granting  act. 

Where  lands  are  granted  by  congress  to  a  state  for  railroad  pur- 
posf^s,  neither  the  state  nor  the  railroad  company  has  any  right  to 
dispose  of  or  incumber  any  of  such  lands  which  are  unearned  by 
the  road  as  provided  for  in  the  act  of  grant;  and  no  right,  legal  or 
equitable,  can  arise  out  of  such  disposition  in  violation  of  law. 
Jackson,  L.  &  S.  R.  Co.  v.  Davison,  65  Mich.  416. 

But  in  St.  Louis,  L  M.  &  S.  R.  Co.  v.  McGee,  115  U.  S.  469,  26 
Am.  <&  Eng.  R.  Cas.  525,  upon  a  very  similar  state  of  facts  as  those 
in  the  Davison  case,  supra^  it  was  held  that  there  had  never  been 
any  forfeiture  of  the  grant  by  the  niilroad  company  so  far  as  the 
lands  in  dispute  were  concerned,  and  that  the  title  of  the  pur- 
chaser from  the  company  stood  precisely  as  it  would  if  the  original 
grantee  had  completed  its  road  within  the  time  fixed  by  the  grant- 
ing act. 

The  fact  that  an  act  passed  subsequent  to  one  making  a  grant  of 
lands  in  aid  of  a  railroad  authorizes  a  change  in  the  line  of  such  rail- 
road, does  not  have  the  effect  to  divest  the  railroad  of  the  lands 
which  have  passed  to  it  under  the  grant.  Chicago,  R.  I.  &  P.  R. 
Co.  V,  Grinnell,  51  Iowa  476. 

An  amendment  which  enlarges  a  grant  made  to  a  railroad  takes 
effect  as  of  the  time  of  the  original  grant.  Missouri,  K.  &  T.  R. 
Co.  V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491. 

In  Broden  v,  Natoma,  W.  &  M.  Co.,  50  Cal.  621,  it  is  held  that 
the  Pacific  Rjiilroad  Companies,  by  virtue  of  the  acts  of  congress  of 
1802  and  1864,  granting  them  lands  to  aid  in  the  construction  of  a 
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railroad,  did  not  acquire  an  equity  in  the  lauds  jgranted  whicli  the 
fitute  courts  are  bound  to  respect,  until  commisiiioners  appointed 
under  the  fourth  section  of  the  act  have  certified  that  the  railroad 
and  telegraph  liue,  provided  for  by  the  act,  had  been  completed  on 
each  subdivision  as  examined  by  them. 

Although  an  act  of  congress  granting  certain  public  lands  to  a 
state  for  railroad  purposes  is  intended  as  a  present  grant  of  the 
lands  included  in  its  terms,  no  further  conveyance  by  the  govern- 
ment being  contemphited,  yet  the  grant  does  not  become  operative, 
or  divest  the  title  of  tlie  United  States  to  any  particular  lands,  un- 
til they  have  been  earned  by  the  building  of  a  certain  number  of 
miles  of  road,  and  selected  by  the  company,  as  provided  in  the 
granting  act.  Such  act,  however,  does  not  attach  to  lands  which, 
at  its  date,  have  been  reserved  to  the  United  States.  Shepard  v. 
Northwestern  L.  Ins.  Co.,  40  Fed.  Rep.  341. 

Where  a  railroad  company  in  whose  behalf  lands  have  been 
granted  by  the  United  States  to  a  state,  to  be  deeded  to  such  road 
under  certain  conditions,  fails  to  comply  with  any  one  of  such  con- 
ditions,  although  complying  fully  with  others,  a  mandamus  will  not 
lie  against  the  governor  of  such  state  to  compel  him  to  issue  his 
certificate  to  the  land  department,  upon  which  such  railroad  com- 
))any  can  secure  title  to  the  lands.  Iowa  v.  Kirkwood,  14  Iowa 
162. 

The  patent  of  a  state  to  lands  which  it  has  received  from  the 
United  States  in  aid  of  the  construction  of  certain  lines  of  railroad 
passes  its  title  thereto,  but  does  not  establish  beyond  question  that 
It  actually  had  title.     Musser  i'.  McRae,  38  Minn.  409. 

And  the  law  of  a  state  whicli  makes  the  state's  patent  of  lands 
which  it  had  received  in  aid  of  a  railroad,  presumptive  evidence  of 
absolute  title  in  fee  in  the  grantee,  is  of  no  force  in  the  courts  of 
another  state  so  as  to  make  the  patent  evidence  that  the  title  had 
passed  from  the  United  States  to  the  state.  Musser  r.  McRae,  38 
Minn.  409. 

In  Jackson,  L.  &  S.  R.  Co.  v.  Davison,  65  Mich.  416,  Supreme 
Court  of  Michigan,  Campbell  and  Morse,  JJ.,  dissenting,  held 
that  where  a  state  conveyed  to  a  railroad  company  more  lands  than 
it  hud  then  earned  under  the  terms  of  a  grant  made  to  it,  such 
conveyance  is  not  subject  to  forfeiture,  but  is  absolutely  void,  and 
this  notwithstanding  the  fact  that  subsequently  the  railroad  com- 
pany duly  earned  them. 

In  making  this  decision,  the  court  reasons  that  as  le<rislative  grants  are 
laws  as  well  as  conveyances,  the  courts  can  determine  their  operation  and 
efiFect,  and  that  neither  the  state  nor  the  railroad  company  can  convey  any 
estate,  equitable  or  legal,  and  thereby  defeat  the  intent  of  congress.  It 
was  shown  that  at  the  time  the  conveyances  in  question  were  raade  to  the 
railroad  company,  it  had  earned  no  right  to  the  lands,  and  that  there  were« 
no  lists  on  file  showing  that  it  had  selected  them  ;  on  the  contrary,  it  had 
selected  and  had  conveyed  to  it  all  the  land  it  had  earned,  under  lists  duly 
filed,  which  did  not  embrace  the  lots  in  dispute.    The  court  said  •  •*  The 
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adoption  or  recognition  of  any  lists,  true  or  false,  could  not  affect  the 
rights  of  the  railroad  company,  and  if  it  had  earned  the  lands,  it  was 
entitled  to  them  independent  of  any  action  the  board  of  control  might  see 
fit  to  take,  and  if  it  had  not  earned  them,  the  board  could  not,  by  its  act, 
confer  title  upon  it.     Citing  Johiisou  v.  Ballow,  28  Mich.  379. 

Where  an  act  of  congress  operates  as  a  grant  in  prcBsenti,  the 
statute  of  limitations  begins  to  run  in  fa?or  of  an  occupant  and 
against  one  claiming  under  the  act,  from  the  date  of  the  former^s 
entry.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McGee,  75  Mo.  522,  10  Am. 
&  Eng.  R.  Gas.  649. 

When  an  act  of  present  grant  does  not  definitely  locate  the  land 
granted,  whatever  action  under  the  terms  of  the  grant  does  so 
locate  them  by  identifying  the  particular  sections  of  land  included 
within  such  act,  the  grant,  as  against  the  government  attaches  and 
relates  back  to  the  date  of  the  passage  of  the  granting  act;  but  as 
against  an  intervening  purchaser  or  a  settler  under  the  homestead 
or  pre-emption  acts,  the  grant  attaches  or  takes  effect  only  from  the 
time  of  the  action  which  locates  and  identifies  the  particular  sections 
or  tracts  granted,  Missouri,  K.  &  T.  R.  Co.  v.  Ejansas  Pac.  R.  Co., 
97  U.  S.  496;  Ryan  v.  R.  Co.,  99  U.  S.  387. 

All  public  land  grants  are  strictly  construed  against  the  grantees; 
nothing  passes  but  what  is  conveyed  in  clear  and  explicit  language. 
The  donation  stands  on  the  same  footing  as  a  grant  by  the  public 
to  a  private  company,  the  terms  of  which  must  be  plainly  ex- 
pressed in  the  statute;  and ^ if  not  thus  expressed,  they  cannot  be 
implied.     DnbuqueA  Pac.  R.  Co.  v.  Litchfield,  23  How!!  (U.  S.)  66. 

(3)  Same— Indemnity  or  Lieu  Lands.— See  12  Am.  &  Eng.  R.  Cas. 
285  and  14  Am.  &  Kng.  R.  Cas.  548.  No  title  can  be  acquired  in 
atiy  specific  tracts  as  indemnity  lands  until  actual  selection  thereof, 
and  no  selection  can  be  made  of  lands,  which,  prior  thereto,  are  ap- 
propriated by  congress  to  other  purposes.  Kansas  Pac.  R.  Co.  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  112  U.  S.  414,  26  Am.  &  Eng.  R.  Cas. 
506.     See  also  Musser  v.  McRae,  38  Minn.  409. 

Mere  location  of  the  line  of  road  is  not  sufficient  to  vest  in  a  land 
rant  company  any  title  to  indemnity  lands.  Missouri,  K.  &T.  R. 
)o.  V.  Noyes,  25  Kan.  340,  5  Am.  &  Eng.  R.  Cas.  440;  Chicago  R. 
I.  &  P.  R.  Co.  V.  Grinnell,  103  U.  S.  739,  5  Am.  &  Eng.  R.  Cas.  447; 
St.  Paul  &  S.  C.  R.  Co.  V.  Winona  &  St.  P.  R.  Co,  112  U.  S.  72. 

A  railroad  company  to  whom  a  land  grant  has  been  made,  and 
under  the  provisions  of  which  it  is  empowered  to  select,  witliin 
certain  limits,  lands  to  itidemnify  it  for  lands  to  whiuii  liie  title 
had  failed  in  a  prior  grant,  cannot,  in  equity,  be  allowed  to  resort 
to  lands  claimed  by  an  individual  by  virtue  of  a  patent  issued  under 
th  homestead  laws  of  the  United  States,  pursuant  to  an  applica- 
tion made  subsequent  to  the  passage  of  the  act  of  congress  making 
the  grant  to  the  railroad  company,  and  whicli  land  the  home- 
steader has  been  in  possession  of,  and  upon  which  he  has  made 
valuable  improvements,  provided  that  there  are  enough  other  lands 
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of  which  the  United  States  has  made  no  disposition  to  fill  out  the 
indemnity  of  the  company.  The  burden  of  proof  is  upon  the  rail- 
road company  to  show  that  there  is  not  enough  of  such  other  lands, 
and  if  it  fails  to  do  so^  its  action  seeking  to  secure  possession  of 
land  will  fail.  Cedar  Rapids  &  M.  B.  K.  Co.  v.  Jewel,  61  Iowa 
410. 

In  an  action  to  recover  land  which,  it  is  claimed,  has  passed  to 
the  grantee  under  a  congressional  grant,  as  deficiency  lands,  selected 
within  the  15-mile  limits,  a  certified  copy  of  the  list  of  such  seleo- 
tion,  taken  from  the  records  of  the  general  land  ofilce,  is  competent 
evidence.  Chicago,  Burlington  &  Quincy  R.  Co.  v,  Liewis,  53  Iowa 
101. 

So,  too,  the  certificate  of  the  governor  of  the  state  to  whom  such 
lands  were  granted  by  the  government  in  aid  of  such  road,  showiug^ 
the  construction  of  the  road  in  accordance  with  the  provisions  of 
the  grant,  is  sufficient  and  competent  evidence  of  such  fact.  Chi- 
cago, Burlington  &  Quincy  R.  Co.  v.  Lewis,  53  Iowa  101. 

The  fact  that  the  selection  of  indemnity  lands  was  made  pre- 
maturely by  one  who  had  not  been  appointed  bv  the  state  as  its 
agent  for  that  purpose  is  immaterial  where  the  selections  made  by 
him  have  been  ratified  by  both  the  state  and  Federal  governments, 
and  the  lands  selected  are  within  the  grant.  Chicago,  B.  I.  &  P. 
R.  Co.v.  Grinnell,  51  Iowa  476. 


Southern  Pacific  Railroad  Co. 

V. 

United  States 

(United  States  Circuit  Court  of  Appeals,  dth  Circuit,  June  24,  1895.) 

Land  Grants  to  Railroads  [(1)  p.  592]— Intersection  of  Routes— Conflict- 
ing Land  Grants  [(4)  p.  617.]— Congress,  by  act  of  July  27,  1866,  madt-a 
grant  of  land  to  the  Atlantic  &  Pacitic  Railroad  Company  to  aid  it  in  I  he- 
construction  of  a  line  of  road  from  a  point  in  Missouri  to  the  P.icific  Ocean, 
and,  in  the  same  act,  gave  authority  to  the  Southern  Pacific  Railroad  Co. 
to  construct  a  line  of  road  from  a  point  in  connection  with  the  firet- 
named  road  near  the  California  State  line  to  San  Francisco  in  that  state, 
and  in  aid  of  such  line  gave  to  it  a  grant  of  land  similar  to  that  given  to 
the  first-named  road.  In  order  to  connect  the  Texas  &  Pacific  Railroad 
with  San  Francisco,  congress,  by  act  March  3,  1871,  gave  authority  to  the 
Southern  Pacific  Railroad  Co.  to  construct  a  road  from  Tehachapi  Pass  via 
Los  Angeles  to  the  Texas  &  Pacific  road,  at,  or  near  to,  the  Colorado  River. 
**with  the  same  rights,  grants,  and  privileges"  as  were  granted  to  the 
Southern  Pacific  Co.  by  the  original  act.  During  the  month  of  October, 
1869,  the  Atlantic  &  Pacific  Railroad  Co.  filed  with  the  interior  deiwrtment 
iis  plat,  purporting  to  designate  the  line  of  its  road,  as  located,  from  a 
I'oint  selected  by  the  company  for  crossing  the  Colorado  River,  near  the 
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35th  parallel,  extending  westerly  over  the  Tehachapi  Pass,  and  in  a  north- 
westerly direction  to  San  Francisco.  In  March,  1872,  the  Atlantic  &  Pa- 
cific Railroad  Co.,  among  other  roads,  filed  two  maps  which  purported  to 
be  maps  of  a  distinct  location  of  portions  of  a  route  from  the  Colorado 
River  to  the  Pacific  Ocean,  and  from  that  point  to  San  Francisco;  subse- 
quently, in  August,  1872,  two  other  maps  were  filed  by  the  company,  pur- 
porting to  complete  the  route.  These  maps  taken  together  made  a  continu- 
ous line  of  location  from  the  Colorado  River  to  San  Francisco,  and  were 
approved  by  the  land  department  in  1874,  at  which  time  the  public  lands 
lying  adjacent  to  the  located  route  were  withdrawn  from  settlement. 
Held^  that  notwithstanding  the  fact  that  portions  of  the  correspondence 
between  the  officers  of  the  land  department  and  the  Atlantic  &  Pacific 
Railroad  Company,  in  the  course  of  a  controversy  as  to  the  rights  of  such 
company  to  construct  its  line  to  San  Francisco,  and  that  portions  of  certain 
official  documents,  in  connection  with  such  controversy,  seemed  to  refer  to 
the  route  which  was  fixed  in  1869,  and  to  insist  upon  that  rout«  as  the  one 
legally  located  by  the  company;  the  latter  had  really  abandoned  tlie  route 
named,  and  that  its  right  to  the  route  fixed  in  1872  had  in  fact  been  recog- 
nized by  the  government,  so  as  to  withdraw  the  public  lands  along  the  same 
from  the  operation  of  a  grant  to  the  Southern  Pacific  Railroad  Company, 
made  subsequently,  in  aid  of  another  line  crossing  such  lands.  (Page  604 
et  aeq.) 

Same— How  Fixed  [(2)  p.  616].— The  filing  of  a  map  of  a  proposed  rail- 
way route,  although  in  fact  no  survey  of  the  line  has  been  made,  or  the 
line  surveyed  has  been  located  wrongly  upon  the  map,  consequent  upon 
errors  in  approaching  section  and  township  lines  over  parts  of  public  lands 
which  have  not  yet  been  surveyed  by  the  government,  sufficiently  fixes  the 
location  of  the  road  for  the  purposes  of  determining  the  lands  to  which  the 
land  grant  in  its  behalf  applies.     (Page  611.) 

Same — Fraudulent  Location — Effect.— Fraud  practised  upon  the  govern- 
ment in  connection  with  the  location  of  a  line  of  railroad  which  had  been 
granted  public  lands,  is  a  ground  of  forfeiture  of  such  lands,  but  in  the 
absence  of  action  by  the  government  looking  to  a  forfeiture,  no  right  of 
succession  accrues  to  any  other  coin|)any  to  the  lands  liable  to  forfeiture. 
(Page  615.) 

Appeal  from  the  Circuit  Court  of  the  United  States,  South- 
ern District  of  California.     Affirmed. 

Joseph  D.  Redding,  William  F,  HerHUy  and  William  Singer, 
Jr.,  for  appellants. 

Joseph  77.  Call,  for  the  United  States. 

Before  Gilbert,  Circuit  Judge,  and  Knowles  and  Bellin- 
ger, District  Judges. 

Bellinger,  District  Judge. — This  id  a  suit  bv  the  United 
States  against  the  Southern  Pacific  Railroad  Company  and 
its  grantees  to  determine  the  title  to  about  700,000 
acres  of  land  in  Los  Angeles  and  Ventura  counties,  ^*"  j^j^^g^ 
Cal.     These  lands  are  within  the  limits  of  a  grant   igJJl  '^ 
by  congress  to  the  Atlantic  &  Pacific  Railroad  Com- 
pany, of  July  27,  1866,  as  determined  by  what  the  govem- 
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ment  contends  was  the  line  of  definite  location  of  route  by 
the  company.  By  the  same  act  the  Southern  Pacific  Bailroai^ 
Company  was  authorized  to  build  a  road  from  a  point  of  con- 
nection with  the  road  of  the  Atlantic  &  Pacific  company,  at 
or  near  the  boundary  line  of  California,  to  San  Francisco,  and, 
to  aid  in  such  construction,  was  given  a  similar  grant  of  land 
to  that  granted  the  Atlantic  &  Pacific  Company. 

On  March  3,  1871,  for  the  purpose  of  connecting  the  Texas 
<&  Pacific  Bailroad  with  San  Francisco,  congress  authorized 
the  Southern  Pacific  Company  to  construct  a  line 
route/"*  of  road  from  a  point  at  or  near  Tehachapi  Pass, 
via  Los  Aogeles,  to  the  Texas  &  Pacific  iCailroad, 
at  or  near  the  Colorado  river,  '*  with  the  same  rights,  grants, 
and  privileges,"  etc.,  as  were  granted  to  said  Southern  Pacific 
Compaoy  by  the  act  of  July  27,  1866.  On  July  6,  1886,  the 
lands  granted  to  the  Atlantic  &  Pacific  Company  in  California 
were,  by  act  of  congress,  forfeited  and  restored  to  the  public 
domain.  The  lauds  in  controversy  are  within  the  limits  of 
both  grants  at  the  place  where  the  line  of  the  Southern  Paci- 
fic crosses  what  is  claimed  by  the  government,  as  above  stated, 
to  be  that  of  the  Atlantic  &  Pacific  Company ;  and  the  ques- 
tion to  be  decided  is  as  to  whether  the  earlier  grant  attached 
to  such  lands,  and  thus  operated  to. exclude  them  from  the 
grant  to  the  Southern  Pacific  Company. 

This  same  question  was  considered  in  the  supreme  court  of 
the  United  States  in  two  cases  by  the  United  States  against 
the  Southern  Pacific  Bailroad  Company,  heard  together,  and 
decided  in  146  U.  S.  570.  It  was  contended  in  these  cases 
that  no  map  of  definite  location  of  line  between  the  Colorado 
river  and  the  Pacific  Ocean  was  ever  filed  by  the  Atlantic  & 
Pacific  Company.  The  facts  relied  upon  to  maintain  this 
contention  were  these :  The  Atlantic  &  Pacific  Company  had 
claimed  the  right  to  build  its  road  from  the  Colorado  river  to 
the  Pacific  Ocean,  and  thence  north  to  San  Francisco.  It  filed 
maps  in  the  office  of  the  secretary  of  the  interior  of  this  route, 
in  four  sections,  at  different  times  in  1872,  as  will  more  fully 
appear  hereafter.  Taken  together,  these  maps  formed  a  con- 
tinuous line  of  route  from  the  Colorado  river  to  San  Fran- 
cisco. This  line  reached  the  Pacific  Ocean  at  San  Buenaven- 
tura, which,  however,  was  not  the  terminus  of  any  line  of 
definite  location,  whether  shown  by  one  or  more  of  the  maps, 
but  was  only  an  intermediate  point. 

It  was  contended  that  this  was  not  a  valid  location  (1)  be- 
cause the  maps  were  of  segments  of  route,  and  were  filed  at 
different  times ;  (2)  because  the  maps  were  filed  in  the  office 
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of  tlie  secretury  of  tLe  interior  instead  of  the  general  laud 
office ;  and  (3)  becaase  the  line  thus  formed  extended  tbrougU 
San  Buenaventura  to  San  FranciBCo. 

The  court  held  the  location  thua  made  to  be  good  as  a 
definite  location  from  the  Colorado  river  to  San  Bneuaventnm ; 
and  upon  thia  conclusion  aa  to  definite  location  of  line  it  held 
that  the  lands  within  the  limita  of  the  grant  to  the  Atlantic  & 
Pacific  Company,a8  identified  by  such  location,  were  reserved 
from  the  grant  to  the  Southern  Pacific  Companv. 

In  the  present  case  the  validity  of  this  location  of  line  by 
the  Atlantic  &  Pacific  Company  la  attacked  upon  the  ground 
that  the  company,  by  an  earlier  and  different  location  of  line 
of  route,  was  precluded  from  making  the  location  relied  upon, 
and  upon  the  further  ground  that  the  second  location  was  not 
bona  fide,  but  was  a  mere  fraudulent  device  intended  to  im- 
pose upoQ  the  government,  aud  haviug  that  effect.  These  new 
objections,  and  the  effect  of  the  former  adjudication,  are  the 
grounds  of  controversy  in  this  snit. 

On  October  25,  1869,  the  Atlantic  &.  Pacific  Company  filed 
with  the  interior  department  its  plat,  purporting  to  designate 
the  tine  of  its  road  as  located  from  a  point  selected  by  the 
company  for  crossing  the  Colorado  river,  by  the 
route  deemed  by  the  company  the  most  practicable  ^"^^"u 
and  eligible  to  the  Pacific  Ocean.  The  Uue  of  road  ^. 
designated  on  this  plat  is  from  a  point  on  the  Col- 
orado river  near  the  thirty-fifth  parallel,  estendiog  westerly 
over  the  Tehachapi  Pass,  aud  in  a  northwesterly  direction  to 
Sau  Francisco.  This  map  or  plat  is  in  evidence  for  the  first 
time  in  this  case.  It  was  introduced  by  the  defendants,  who 
claim  not  to  have  known  of  its  existence  when  the  former  case 
was  heard.  Thedefendantscontend  that  this  is  a  map  of  definite 
location  of  route  by  the  Atlantic  &  Pacific  Company,  and  that 
the  action  of  the  iuterior  department  subsequent  to  the  filing  of 
the  maps  of  1872,  iu  approving  a  line  of  definite  location  by 
the  company,  did  not  refer  to  the  line  of  these  maps,  but  to 
the  line  designated  on  this  map  or  pint  of  1869.  If  this  is  so, 
the  grant  of  the  company  is  identified  by  this  line,  aud  the 
lands  iu  dispute  are  not  within  it,  aud  are  therefore  subject  to 
the  grant  to  the  Southern  Pacific  Company. 

The  commissioner  of  the  geupral  laud  office,  in  conformity 
with  the  decision  of  the  secretary  of  the  iuterior,  to  whum 
the  matter  had  been  referred,  refused  to  recognize  the  c!aira 
of  the  Atlantic  &  Pacific  Company  to  a  reservation  of  lands 
upon  the  route  designated  on  this  map  of  1S09,  upon  tlio 
ground  that  the  company  could  uot  take  a  grant  of  lands  from 


flOG  LAND   GRANTS  CTn^'J) 

Abandoning  Loeation    Southern  Pac.  R  Co.  v.  United  States 

the  Colorado  riyer  to  San  Francisco.  From  the  consideration 
^ven  to  this  question  subsequently  by  the  interior  depart- 
ment, it  seems  that  this  refusal  was  based  upon  the  conclu- 
sion that,  inasmuch  as  the  act  of  1866  authorized  the  South- 
ern Pacific  Bailroad  Company  to  build  a  road  from  a  point 
of  connection  with  the  Atlantic  &  Pacific  near  the  state 
boundary  line,  to  San  Francisco,  the  right  to  build  such  con- 
nection was  exclusive  in  the  former  company.  No  other  map 
or  plat  of  definite  location  was  filed  by  the  Atlantic  &  Pacific 
Company  until  the  9th  day  of  March,  1872,  when  it  filed  four 
maps  in  the  office  of  the  secretary  of  the  interior,  two  of 
which  refer  to  territory  outside  of  California,  and  therefore 
cut  no  figure  in  the  case.  The  other  two  purport  to  be  maps 
of  definite  location  from  San  Francisco  to  San  Miguel  Mis- 
sion, and  from  a  point  on  the  west  boundary  of  Los  Angeles 
county  to  a  point  in  township  7  N.,  range  t  E.  of  San  Ber- 
nardino base  and  meridian:  The  lines  thus  designated  do 
not  connect  with  each  other,  nor  with  any  other  part  of  the 
located  line. 

On  the  11th  of  April,  1872,  the  acting  secretary  of  the  in- 
terior, in  answer  to  a  letter  by  the  president  of  the  Atlantic 
^  Pacific  Company,  stated  that  the  maps  theretofore  filed  at 
different  dates  by  the  company  had  been  approved.  On 
August  15,  1872,  two  other  maps,  purporting  to  be  maps  of 
definite  location,  were  filed  by  the  company.  These  maps 
were  approved  April  16,  1874.  By  these  maps  lines  are  des- 
ignated from  San  Miguel  Mission  to  a  point  of  connection 
with  the  line  of  the  second  map  of  March  9, 1872,  at  the  west 
boundary  of  Los  Angeles  county,  and  from  tlie  east  end  of 
the  same  line  in  township  7  N.,  range  7  E.  of  San  Bernardino 
base  and  meridian,  to  the  Colorado  river.  The  four  maps 
thus  filed,  taken  together,  make  one  continuous  line  of  loca- 
tion from  the  Colorado  river  to  San  Francisco. 

It  is  now  contended  in  behalf  of  the  defendants  that  the 
Atlantic  &  Pacific  Company  did  not  abandon  its  location  of 
1869  via  Tehachapi  Pass  to  San  Francisco,  but  con- 
inocltioii!'*  tinned  to  insist  upon  it,  and  that  it  was  to  this 
location  that  the  subsequent  approvals  by  the  in- 
terior department  referred.  If  this  is  true,  the  only  definitely 
located  line  of  the  Atlantic  &  Pacific  was  that  via  Tehachapi 
Pass  to  San  Francisco,  and  to  that  line  the  land-grant  rights 
of  the  company  were  limited. 

The  facts  in  support  of  this  contention  are  these  :  On  April 
6,  1872,  Francis  B.  Hayes,  president  of  the  Atlantic  &  Pacific 
Company,  addressed  a  letter  to  the  secretary  of  the  interior. 
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stating  that  the  company  had  filed  its  maps,  delineatiDg  its 
route  through  the  ludian  Territory,  Northern  Texas,  New 
Mexico,  Arizona,  and  portions  of  California,  to  San  Francisco, 
and  requesting  the  approval  of  such  line  and  the  withdrawal 
of  lands  appurtenant  to  it.  The  secretary  is  "  especially  '* 
requested  by  this  letter  to  decide  "  whether  the  Atlantic  & 
Pacific  Company  has  not  the  right  to  construct  its  road  on 
the  line  as  filed  to  San  Francisco." 

The  acting  secretary  answered  this  letter  on  April  11th, 
saying  that  the  maps  referred  to  had  been  examined  and  ap- 
proved, and  stating  as  follows  :  **  The  route  to  San  Francisco, 
as  delineated  on  the  map  filed,  appears  to  me  to  be  sanctioned 
by  the  terms  of  the  charter  of  the  company,  and  there  is  no 
doubt  of  their  right  to  construct  the  road  on  that  line." 

On  April  15;  1874,  the  secretary  of  the  interior  addressed  a 
letter  to  the  commissioner  of  the  general  land  oflice,  referring 
to  the  above  letter  of  April  11,  1872,  and  to  the  decision  of 
the  department  in  favor  of  the  right  of  the  Atlantic  &  Pacific 
Company  to  build  its  line  to  San  Francisco,  and  stating  that 
on  June  21,  1872,  James  H.  Storrs,  counsel  for  the  Southern 
Pacific,  had  submitted  an  appeal  from  such  action  by  the  de- 
partment, supported  by  able  and  elaborate  argument,  deny- 
ing the  right  of  the  Atlantic  &  Pacific  Company  to  build  their 
road  to  San  Francisco,  and  that,  in  consideration  of  the  argu- 
ments so  made,  he  had  concluded  to  take  the  opinion  of  the 
assistant  attorney  general,  and,  such  opinion  being  favorable 
to  the  right  claimed,  he  had  concluded  to  decline  disturbing 
the  action  taken  pursuant  to  the  letter  of  April  11,  1872. 

The  opinion  of  the  assistant  attorney  general  referred  to  in 
this  letter  of  the  secretary  of  the  interior  is  dated  March  16, 
1874,  and  states  that  he  has  "  considered  the  question  of  the 
right  of  the  Atlantic  &  Pacific  Eailroad  Company  to  definitely 
locate  the  line  of  its  road  from  the  point  where  it  crosses  the 
Colorado  river,  near  the  thirty-fifth  parallel  of  latitude,  to 
San  Francisco,  by  way  of  Tehachapi  Pass,  and  west  of  the 
Coast  Bange  of  mountains  ** ;  that  "  the  map  of  definite  loca- 
tion was  filed  in  the  general  land  office  on  the  12th  day  of 
March,  1872,  and  the  lands  along  the  route  ordered  to  be 
withdrawn  on  the  22d  of  April,  1872,"  etc.  It  is  argued  that 
the  inquiry  in  the  letter  of  the  president  of  the  Atlantic  & 
Pacific  Company  of  April  6,  1872,  as  to  the  right  of  his  com- 
pany to  construct  its  road  on  the  line  as  filed  to  San  Fran- 
<5isco,  can  only  refer  to  the  line  of  1869,  since  there  was  no 
other  line  to  San  Francisco  '^  filed  "  at  that  time,  and  that,  for 
the  same  reason,  the  reference  in  the  letter  of   the  secretary 
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of  the  interior  of  April  11,  1872,  to  "the  route  to  San  Fran- 
cisco, as  delineated  on  the  map  filed,"  necessarily  means  the 
map  of  1869,  and  that  the  description  in  the  opinion  of  the 
assistant  attorney  general  of  the  line  as  definitely  located 
''  by  way  of  Tehachapi  Pass  "  makes  it  certain  that  the  only 
line  under  consideration  was  the  line  of  1869. 

It  is  further  shown  that,  on  March  10,  1873,  J.  B.  Hender- 
son, the  attorney  of  the  Atlantic  &  Pacific  Company^  wrote  a 
letter  to  the  secretary  of  the  interior,  protesting  against  the 
location  of  the  Southern  Pacific  Company,  stating  that  "  the 
Atlantic  &  Pacific  Bailroad  Company  has  filed  its  map  of 
general  location  of  its  road,  from  the  crossing  of  the  Colorado 
riyer,  near  the  thirty-fifth  parallel,  by  way  of  Tehachapi  Pass, 
and  west  to  the  Coast  Ban^^e  of  mountains,  to  San  Francisco, 
in  California." 

Nearly  two  years  later,  on  January  5,  1885,  J.  A.  William- 
son,  as  attorney  for  the  Atlantic  &  Pacific  Company,  wrote  a 
letter  to  the  secretary  of  the  interior,  protesting  against  the 
appointment  of  commissioners  to  approve  sections  of  the 
Southern  Pacific  road,  in  which  he  maintained  that  the  map 
of  1869  was  a  definite  location  of  the  road  of  the  Atlantic  & 
Pacific  Company  through  California  ;  that  such  company  ad- 
hered to  that  map,  and  that  its  right  to  particular  tract  of 
land  was  identified  by  such  location. 

From  the  filing  of  the  map  of  1869,  the  interior  department 
was  vexed  with  controversy  over  the  question  of  the  right  of 
the  Atlantic  &  Pacific  Company  to  build  its  road  to  San  Fran- 
cisco. The  Southern  Pacific  was  authorized,  by  the  same  act 
under  which  the  Atlantic  &  Pacific  had  its  grant,  to  build 
from  a  point  of  connection  with  the  latter  company's  road  on 
the  Colorado  river  to  San  Francisco ;  but,  if  that  company 
itself  built  this  extension,  the  Southern  Pacific  would  be  prac- 
tically crowded  out  of  this  field. 

It  therefore  resisted,  before  the  land  department,  the  pre- 
tensions of  the  Atlantic  &  Pacific  to  make  San  Francisco  its 
coast  terminus.  It  made  no  difference  whether  the  proposed 
extension  was  by  the  way  of  the  Tehachapi  Pass  or  San  Buena- 
ventura to  San  Francisco.  It  was  not  a  question  of  routes, 
but  of  destination,  that  caused  contention  between  the  rival 
interests. 

The  letter  of  the  president  of  the  Atlantic  &  Pacific  Com- 
pany to  the  secretary  of  the  interior  of  April  6, 1872,  and  its 
answer,  had  reference  to  this  question.  It  is  true  that  at  the 
date  of  this  correspondence  there  was  technically  no  con- 
tinuous line  platted  from  the  Colorado  river  to  San  Francisco, 
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other  than  that  by  way  of  Tehachapi  Pass.  There  were  maps 
showing  portions  of  a  line  that  could  only  be  connected  by  a 
line  of  route  substantially  as  now  contended  for  by  the  gov* 
emment.  These  maps  had  been  filed  a  few  days  before  the 
correspondence  took  place  as  maps  of  definite  location,  and 
were  approved  as  such,  and  are  evidence  of  the  intention  of 
the  company  to  bmld  over  the  lines  platted  on  them. 

The  letter  of  Francis  B.  Hayes,  president  of  the  Atlantic  & 
Pacific  Company,  of  April  6,  1872,  to  the  secretary  of  the  in- 
terior, requesting  to  know  whether  ^*  the  line  as  filed  "  is  ap- 
proved and  orders  issued  to  withdraw  the  appurtenant  land, 
was  referred  to  the  commissioner  of  the  general  land  office, 
who  answered,  on  the  11th  of  April,  acknowledging  its  re- 
ceipt. In  this  answer  the  commissioner  says  :  *'  The  lines  of 
the  road  as  filed  by  the  company,  with  your  letter  of  the  9th 
ult.,  indicate  the  general  direction  of  the  line,  and  show  San 
Francisco  as  the  objective  point  on  the  Pacific  coast,"  etc.  The 
letter  of  the  secretary  of  the  9th  ult.  here  referred  to  is  the 
letter  transmitting  the  four  maps  of  location,  two  of  which  are 
portions  of  the  line  by  way  of  San  Buenaventura.  The  refer- 
ence to  them  by  the  commissioner,  in  answering  the  secre- 
tary's letter  transmitting  the  Hayes  letter  of  April  6th,  iden- 
tifies them  as  the  maps  referred  to  by  Hayes  in  that  letter, 
and  shows  that  the  president  of  the  Atlantic  &  Pacific  Com- 
pany, in  speaking  oi  the  line  as  filed,  referred  to  the  line  of 
these  maps,  and  not  to  the  line  of  1869. 

It  is  immaterial  to  the  particular  question  of  identity  of 
maps  that  separate  portions  of  a  line  described  on  independ- 
ent maps  may  not  technically  answer  the  description  of  "  the 
line  as  filed  "  contained  in  the  Hayes  letter  of  April  6th.  The 
fact  remains  that  the  commissioner  to  whom  this  letter  was 
referred  understood  it  to  refer  to  the  line  described  on  the 
separate  maps,  and  proceeded  to  prepare  ma])s  of  withdrawal 
of  lands  appurtenant  to  such  line. 

While  the  opinion  of  the  assistant  attorney  general  men- 
tions Tehachapi  Pass,  yet  it  otherwise  unmistakably  desig- 
nates the  other  route.  The  line  by  way  of  Tehachapi  Pass 
does  not  go  west  of  the  coast  range,  as  the  opinion  states.  - 
The  opinion  refers  to  the  maps  along  which  the  withdrawal  of  , 
lands  of  April  22,  1872,  was  made.  This  withdrawal  was 
along  the  line  of  what  is  known  as  "  the  second  map,"  Bttng 
the  map  of  definite  location  from  the  western  boundary  of  Los 
Angeles  county  to  a  point  in  township  7  N.,  range  7  E.  of  San 
Bernardino,  the  map  relied  upon  by  the  government  in  this 
case. 

1  (N.  8.)  A.  <&  E.  R.  Cas.~39 
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It  is  evident  tliat  tlie  assistant  attorney  general  thought 
that  the  San  Buenaventura  route  included  Tehachapi  Pass. 
Whether  he  made  this  mistake,  or  the  other  most  improbable 
one  of  supposing  that  the  line  from  the  western  boundary  of 
Los  Angeles  county  to  a  point  in  township  7  N.,  range  7  E.  of 
8au  Bernardino,  was  not  where  the  second  map  and  the  dia- 
grams of  withdrawal  filed  nearly  two  years  previously  located 
it,  is  not  material.  The  identity  of  this  route  is  established 
by  the  maps  of  location  on  file,  by  the  record  approval  of  the 
line  thus  laid  down,  and  the  withdrawal  of  lands,  as  shown  by 
the  diagrams  of  such  withdrawal,  filed  in  the  records  of  the 
general  and  local  land  ofiices.  And  the  location  thus  estab- 
lished and  identified  is  not  affected  by  the  fact  that  an  attor- 
ney of  the  Atlantic  &  Pacific  Company,  two  or  three  years 
later,  in  a  proceeding  adversary  to  the  Southern  Pacific  in  the 
interior  department,  wrote  a  letter  stating  that  the  former 
company  adhered  to  the  map  of  1869.  If  the  matter  was  open 
to  controversy,  this  letter  would  be  material,  and  the  case 
might  turn  upon  it,  if  it  was  otherwise  doubtful ;  but  this  is 
not  such  a  case. 

The  board  of  directors  of  the  Atlantic  &  Pacific  Company, 
by  formal  resolution  passed  at  a  meeting  held  in  February, 
1872,  adopted  the  route  of  the  second  map.  Subsequently 
that  map  and  the  map  of  route  from  San  rrancisco  to  San 
Miguel  were  filed  and  approved,  and  the  lands  in  controversy 
withdrawn  from  settlement  In  August  of  the  same  year, 
other  maps  of  definite  location,  supplying  the  absent  links  of 
route,  were  filed.  Nearly  two  years  later,  urged  to  action  by 
the  insistence  of  the  officers  of  the  company,  these  maps  were 
approved  and  additional  withdrawals  of  land  made. 

These  facts  show  conclusively  that  the  Atlantic  &  Pacific 
Company  did  not  adhere  to  the  map  of  1869.  What  it  did  not 
abandon,  but  always  insisted  upon,  was  the  destination  of  that 
map;  and  whatever  confusion  existed  in  the  department  with 
reference  to  the  two  routes  is  probably  due  to  the  fact  that  the 
company  adhered  to  the  claim  of  right  made  by  the  map  of 
1869  to  make  San  Francisco  its  coast  terminus.  The  doubt 
that  was  raised  as  to  its  right  to  do  this,  after  the  decision  by 
Secretary  of  the  Interior  Cox  against  the  company,  was  suffi- 
cient reason  for  the  adoption  of  the  second  route.  By  this 
route  the  company  was  sure  of  its  grant,  at  least  to  the  coast. 
Otherwise  it  was  liable  to  lose  all  of  the  grant  west  of  the 
Colorado  river. 

The  map  of  1869,  having  been  finally  abandoned  by  the 
Atlantic  &  Pacific  Company  after  the  adverse  decision  by  the 
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secretary  of  tLe  interior,  was  there  a  definite  location  of  line 
of  route  to  the  Pacific  Ocean  at  San  Buenaventura 
by  which  the  grant  to  that  company  attached  to  y^^  ^^^ 
the  land  in  controversy?  It  is  charged  against 
the  ms^s  of  this  route  that  they  are  fraudulent  pretenses,  in 
this  :  That  the  lines  represented  by  them  were  not  surveyed 
and  marked  on  the  ground,  and  that  the  afiidavits  of  the  chief 
engineer  of  the  Atlantic  &  Pacific  Company  to  that  effect  are 
false  It  is  argued  that  by  the  words  **  definitely  fix  "  or 
"**  definitely  locate,"  with  reference  to  a  railroad  route,  is 
necessarily  implied  that  a  survey  has  been  made  on  the 
ground,  and  that  stakes  and  stones  have  been  set,  which  fix 
on  the  earth's  surface  the  exact  route  over  which  the  road  will 
pass.  None  of  the  earlier  railroad  land  grants  provided  for 
the  filing  of  maps  or  plats  of  location  of  line,  either  general  or 
definite.  Such  grants  were  of  lauds  on  either  side  of  the  pro- 
posed road  "not  sold,  reserved,  or  otherwise  disposed  of  by 
the  United  States,"  etc.,  "  at  the  time  the  line  of  said  road  is 
definitely  fixed."  The  method  by  which  it  was  to  be  ascer- 
tained that  a  line  had  been  "  definitely  fixed  "  was  left  to  the 
determination  of  the  land  department,  which  held  that  a  sur- 
vey and  marking  upon  the  ground  as  a  fact  notorious  and 
easily  observed  was  necessary  to  "  definitely  fix  "  a  line  of 
railroad  route ;  and  accordingly  the  supreme  court  held,  in 
Bailroad  Co.  v,  Fremont  Co.,  9  Wall.  94,  that,  until  the  line  of 
the  railroad  was  definitely  fixed  on  the  ground,  no  title  could 
vest  to  any  particular  section  on  the  line  of  road. 

The  act  of  1862,  in  aid  of  the  Union  Pacific  Ilailroad  Com- 
pany,  provided  for  the  filing  by  the  company  of  a  map  of  gen- 
eral route,  whereupon  the  secretary  of  the  interior  was  re- 
quired to  cause  the  lands  within  15  miles  of  the  designated 
route  to  be  withdrawn  from  pre-emption,  private  entry,  and 
sale.  The  act  of  1864,  in  aid  of  the  Northern  Pacific  road, 
provided  for  the  designation  of  a  general  route,  and  for  defi- 
nitely fixing  the  line  of  road,  and  requiring  a  map  of  such 
definite  location  to  be  filed.  The  act  of  July  27,  1866,  under 
consideration,  is  substantially  like  that  in  aid  of  the  Northern 
Pacific  Company. 

All  railroad  land-grant  acts  since  1862  have  provided  for 
maps  of  location  of  route,  since  which  time  it  has  been  uni- 
formly held  that   the  'line  of    railroad    route    is 
fixed  by  the  map  filed.     The  thing  to  be  guarded  In^tiJUlt 
against  in  these  cases  is  a  line  which  is  subject  to  road ''  deHa- 
change  at  the  will  of  the  company.     The  object  of  **«Jy  iocirt««»» 
a  survey  and  marking  on  the  ground  was  to  "  defi-  ^'"*"* 
lately  nx  "  the  line. 


618  LAND  ORANTO  I  T* ^  8^ 

niing  ofXap  Southern  Pac.  R.  Co.  «.  United  States 

Bat  it  was  soon  apparent  that  a  survey  on  the  groand  did 
not  accomplish  this.  The  attorney  general,  on  February  16, 
1857,  in  a  quotation  contained  in  appellant's  argument,  says : 
"A  mere  survey  fixes  nothing,  either  contingently  or  conclu- 
sively, in  this  respect  It  is  means  of  information  ;  it  is  not 
location.  I  go  further,  and  say  that  *  definitely  fix '  implies 
fixed  without  capacity  of  change/' 

In  Yau  Wyck  V.  Knevals,  106  U.  S.  366,  the  court  said: 
"  Until  liie  map  is  filed  with  the  secretary  of  the  interior  the 
company  is  at  liberty  to  adopt  such  a  route  as  it  may  deem 
best,  after  an  examination  of  the  ground  has  disclosed  the 
feasibility  and  advantages  of  different  lines.  But,  when  a 
route  is  adopted  by  the  company,  and  a  map  designating  it  is 
filed  with  the  secretary  of  tne  interior,  and  accepted  by  that 
officer,  the  route  is  established.  It  is  in  the  language  of  the 
act  definitely  fixed,  and  cannot  be  the  subject  of  future 
change,  so  as  to  affect  the  grant,  except  upon  legislative  con- 
sent." 

And  in  Railroad  Go.  v.  Dunmeyer,  118  U.  S.  635,  the  court 
held  that :  ''  The  filing  of  the  map  in  the  office  of  the  com- 
missioner is  the  act  by  which  the  line  of  road  is  *  deHniMj 
fixed,'  under  the  statute." 

Inasmuch  as  the  object  of  the  rule  in  force  prior  to  1862 
was  to  secure  permanence  in  the  line  adopted,  there  is  nothing, 
so  far  as  the  government  is  concerned,  that  makes 
Map  pranap-  a  marking  on  the  ground  indispensable,  where  the 
poffeiAiarrey.  more  effective  means  of  securing  that  result  is 
provided  for  by  filing  maps  of  definite  route.  If 
a  map  presupposes  a  survey,  and  there  is  in  fact  no  sur- 
vey, the  map  is  not  on  that  account  invalid.  It  is  for  the  com- 
pany to  adopt  a  line  satisfactory  to  itself,  by  means  of  its  own 
choice.  If  it  ado^)ts  an  impracticable  route,  its  own  interests 
are  prejudiced,  not  those  of  the  government,  which  does  not, 
in  any  event,  part  with  its  title  to  the  granted  lands  until  the 
company  has  earned  them. 

Moreover,  if  the  legality  of  what  has  been  done  depends 
upon  a  survey,  and  the  fact  of  such  survey,  as  shown  by  the 
maps  filed  and  approved  in  the  land  department,  can  be  im- 
peached by  the  testimony  of  a  witness  under  any  circumstan- 
ces,— much  less  where  his  testimony  is  given  more  than  20 
years  after  tbe  events  described, — all  titles  depending  upon 
laud  grants  will  be  insecure  and  practically  valueless.  If  the 
authentic  character  of  these  records  may  be  destroyed  by  the 
testimony  of  a  witness  in  any  case,  the  testimony  should  be 
of  the  most  conclusive  charaotor.  to  have  that  effect. 
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This  is  not  such  a  case.  The  testimony  relied  upon  to  im- 
peach the  record  showing  a  survey  shows  that  there  was  in 
fact  a  survey. 

E.  N.  Bobinson,  the  engineer  referred  to  in  the  certificate 
of  the  chief  engineer  of  the  Atlantic  &  Pacific  Company  at- 
tached  to  the  maps  of  this  line,  as  having  made  this  survey, 
testifies,  in  effect,  that  he  made  surveys  for  the  company  be- 
tween the  Colorado  river  and  coast  at  San  Buena- 
ventura, including  one  through  Soledad  Pass,  and  ^ij^^^^^^^' 
that  he  staked  the  line  as  he  proceeded;  that 
**  every  hundred  feet  there  was  a  stake,  and  sometimes  of- 
tener,"  except  in  places  across  the  desert,  where  this  was  not 
necessary ;  and  that  he  made  reports  to  the  chief  engineer  of 
the  company  from  time  to  time  all  along  the  line.  He  says, 
as  to  these  reports,  "They  contained  a  general  statementof 
the  survey  and  the  progress  of  the  party,  and  the  notes,  plat- 
tings,  etc.,  so  that  they  would  understand  exactly  what  kind 
of  a  route  we  were  getting  through  that  country."  He  also 
testifies,  in  effect,  that  a  profile  always  accompanied  these  re- 
ports, showing  the  grades  of  the  line,  and  that  he  sent  other 
maps  showing  topography,  as  well;  that  the  crossings  of 
streams  and  any  defined  object  were  shown  on  such  maps, 
and  that  they  found  the  grade  verv  easy  all  the  way,  practi- 
cally, from  Ventura,  following  up  the  Santa  Clara  river  east 
through  the  Soledad  Caonn,  up  to  what  is  called  the  "  Sum- 
mit," and  that  then  they  had  the  whole  country  before  them. 
From  the  summit,  the  route  of  this  survey  to  the  Colorado 
river  is  particularly  described  by  the  witness. 

Nevertheless,  this  witness  testifies  that  the  survey  made  by 
him  was  a  preliminary  one  ;  that  the  map  of  route  in  contro- 
versy does  not  designate  any  survey  made  by  him ;  that  he 
had  nothing  to  do  with  this  map,  and  that  the  work  repre- 
sented by  it  was  not  done  under  his  supervision. 

The  repudiation  of   the  map  by  this  witness,  and  the  fact 
that  the  line  of  the  map,  when  located  on  the  ground,  is  found 
to  be  a  wholly  impracticable   railroad  route,  is  the  basis  for 
the  defendant's  contention  that  no  survey  was  ever  made  of 
the  line  of  definite  location   contended  for  by  the  j^^^^^^^  ^^ 
|7overnment.     But  this  difficulty  is  not  a  real  one.  inprarticMbie 
It  is  evident  that  the  line  of  the  map  is  out  of  its  route •«,  show- 
proper  location  in  consequence  of  the  fact  that  the  1"^^"**^ 
route   there   designated  is   identified  by  lines   of   *  "     ■■«"'*y- 
survey  protracted  upon  the  map,  in  conformity  with  a  prac- 
tice that  obtains  where  lines  are  located  in  advance  of  the 
government  survey,  and  that   these  protracted  lines  do  not 
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coincide  with  the  actual  surveys  since  made.  The  result  is 
that  the  line  of  route  which  followed  the  Santa  Clara  river 
appears  to  cross  the  congressioal  townships  some  distance 
from  where  the  river  actually  crosses  such  townships.  The 
line  of  the  map  therefore  appears,  when  located  on  the  ground, 
to  be  some  'distance  from  the  river  where  the  line  of  actual 
survey  was  made.  There  was  neither  secrecy  nor  deception 
in  the  representation  by  the  map  and  certificate  of  the  pro- 
tracted survey  as  an  actual  one.  The  officers  of  the  land  de- 
partment were  not  ignorant  of  the  unsurveyed  condition  of 
this  part  of  the  public  domain ;  and,  if  they  were,  the  govern* 
ment  was  not  prejudiced. 

There  was,  then,  in  fact,  an  actual  survey  of  a  line  of  route 
staked  upon  the  ground.  It  was  the  work  of  two  large  par- 
ties in  the  field,  carried  on  for  some  months,  and  was  followed 
by  an  expenditure  of  between  twelve  and  thirteen  thousand 
dollars  in  grading,  excavating,  sinking  shafts,  and  exploring^ 
in  Soledad  Pass.  All  of  this  tends  to  show  good  faith  on  the 
part  of  fhe  company. 

Assuming,  however,  that  a  survey  of  the  line  on  the  ground 
is  required,  and  that  a  fraudulent  deception  was  practiced 
Fraudnieat  upon  the  government  by  the  representation  that 
iocaMob-  a  survey  had  been  made,  this  is  ground  upon 
■rtet.  which  the  department  miglit  properly  reconsider 

its  acceptance*aud  approval  of  the  maps  filed  ;  but,  until  such 
reconsideration,  the  status  of  the  lands  is  fixed  by  what  was 
done.  The  approved  maps  operated  to  identify  these  lands 
as  within  the  grant  to  the  Atlantic  &  Pacific  Company,  with- 
out reference  to  the  good  faith  of  the  company  in  preparing 
them.  The  fact  of  definice  location  is  settled  by  the  maps ; 
and  it  is  the  fact,  not  the  means  by  which  it  was  procured, 
that  decides  the  question.  So  of  a  patent  fraudulently 
obtained.  Such  a  patent  operates  to  transfer  title,  notwith- 
standing the  fraud  by  which  it  was  obtained,  and  for  which  an 
injured  party  may  have  a  remedy  in  an  appropriate  proceeding. 

Moreover,  if  there  was  a  fraud  practiced,  as  claimed,  it 
could  only  be  tak^n  ad  vantage  of  by  the  government.  In 
Lee  /'.  Johnson,  IIG  U.  S.  48,  the  court  says : 

"The  issue  of  a  patent  by  the  ofticers  of  the  land  depart- 
ment cannot  be  attacked  collaterally,  but  only  by  a  direct 
GoTemmftnt  proceeding,  instituted  by  the  government,  or  by 
Alone  can  uke  parties  acting  in  its  name  and  by  its  authority. 
^^^T^l*^  *  *  *  It  is  only  when  fraud  and  imposition  have 
locAtioB.  prevented  the  unsuccessful  part}'  m  a  contest  from 

fully  presenting  his  case,  or  the  officers  from  fully  consider- 
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ing  it,  that  a  court  will  look  into  the  evidence.  It  is  not 
enough  that  fraud  and  imposition  have  been  practiced  upon 
tlie  department,  or  that  false  testimony  or  fraudulent  docu- 
ments have  been  presented.  It  must  appear  that  they 
affected  its  determination,  which,  otherwise,  would  have  been 
in  favor  of  the  plaintiff.  He  must  in  all  cases  show  that,  but 
for  the  error  or  fraud  or  imposition  of  which  he  complains, 
he  would  be  entitled  to  the  patent.  It  is  not  enough  to  show 
tbat  it  should  not  have  been  issued  to  the  patentee.  It  is  for  the 
party  whose  rights  are  alleged  to  have  been  disregarded  that 
relief  is  sought,  not  for  the  government,  which  can  file  its  own 
bill  when  it  desires  cancellation  of  a  patent  unadvisedly  or 
wrongfully  issued." 

"  A  third  party  cannot  take  upon  himself  to  enforce  condi- 
tions attached  to  the  grant,  when  the  government  does  not 
complain  of  their  breach.  The  holder  of  an  invalid  title  does 
not  strengthen  his  position  by  showing  how  badly  the  govern- 
ment has  been  treated  with  respect  to  the  property.'  Van 
Wyck  V.  Knevals,  106  U.  S.  369. 

The  Southern  Pacific  Company  was  not  injured  in  any 
right  by  the  alleged  failure  of  the  Atlantic  &  Pacific  Company 
in  its  duty,  or  bv  that  company's  want  of  good  faith.  If  iraud 
was  practiced,  it  was  upon  the  government.  If  there  was  an 
injury,  it  was  the  government  that  was  injured.  Hov/,  then, 
can  the  Southern  Pacific  Company,  to  whom  there  was  no 
obligation  or  duty,  and  in  whom  there  was  no  right  in  respect 
to  the  mattnrs  complained  of,  take  advantage  of  the  fraud 
alleged  to  have  been  practiced  upon  the  government  ?  And 
upon  what  principle  of  justice  or  morals  can  it  expect  to 
make  use  of  a  fraud  practiced  upon  the  government  to  make 
a  case  for  itself  against  the  government  ? 

At  most,  then,  the  alleged  frauds  in  the  maps  of  definite 
location  constituted  a  case  of  forfeiture,  and  this  gave  no  right 
of  succession  to  the  Southern  Pacific  Company  to  rr»«di«m»pi 
the  lands  liable  to  forfeiture.      This  was   decided  or  location 
by  the  supreme  court  in  U.  S.  v.  Southern  Pac.  R.  cm**  of  for- 
Co  ,  146  U.  S.  604,  57  Am.  &  Eng.  R.  Cas.  316.     In  ^•'*"'*- 
that  case  it  was  contended  by  the  company  that  congress 
intended  by  the  acts  of  July  27,  1866,  and  March  3,  1871,  that 
these  lands  should  pass  to  some  company  to  aid  in  the  build- 
ing of  a  railroad,  either  the  Atlantic  &  Pacific  or  the  Southern 
Pacific ;  that  if  they  were  not  applied  to  aid  the  former  com- 
pany, then  the  latter  company  was  to  be  entitled  to  them ; 
but   the  court  held  the  contention   erroneous.     It   held,  in 
effect,  that  the  exception  out  of  the  grant  to  the  latter  com- 
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pan  J  of  the  lands  included  in  the  grant  to  the  Atlantic  & 
Pacific  Company  was  not  conditional,  but  absolute  ;  that,  if 
there  was  any  breach  of  the  conditions  of  the  grant  to  the 
Atlantic  &  Pacific  Company,  congress  might  itself  take  all 
needful  measures  to  accomplish  the  building  of  the  road,  and 
to  that  end  use  the  lands  of  the  grant ;  and  that,  if  the  act  of 
forfeiture  had  not  been  passed,  the  Atlantic  &  Pacific  Com- 
pany could  yet  construct  its  road,  and,  constructing  it,  its 
title  to  the  lands  in  question  would  become  perfect. 

**  No  one  but  the  grantor  can  raise  the  question  of  a 
breach  of  a  condition  subsequent.  Congress,  by  the  act  of 
forfeiture  of  July  6,  1886,  determined  what  should  become  of 
the  lands  forfeited.  It  elected  that  they  should  be  restored 
to  the  public  domain.  The  forfeiture  was  not  for  the  benefit 
of  the  Southern  Pacific.  It  was  not  to  enlarge  its  grant  as  it 
stood  prior  to  the  act  of  forfeiture.  It  had  given  to  the 
Southern  Pacific  all  that  it  had  agreed  to  in  its  original  grant ; 
and  now,  finding  that  the  Atlantic  &  Pacific  was  guilty  of  a 
breach  of  a  condition  subsequent,  it  elected  to  enforce  a  for- 
feiture for  that  breach  and  a  forfeiture  for  its  own  benefit." 
U.  S.  V.  Southern  Pac.  R.  Co.,  supra. 

These  considerations  apply  to  the  contention  that  if  the 
1  laps  of  1872  are  maps  of  definite  location,  then  there  was  no 
preliminary  location  or  designation  of  general  route.  More- 
over, the  provision  of  the  law  as  to  this  is  intended  for  the 
protection  of  the  company.  It  is  stated  in  Buttz  v,  Bailroad 
Co.,  119  U.  S.  55,  29  Am.  &  Eug.  R.  Cas.  455,  to  be  "  to  pre- 
serve the  land  for  the  company  to  which,  in  aid  of  the  con- 
struction of  the  road,  it  is  granted,"  by  enabling  the  govern- 
ment to  exclude  from  sale,  entry,  or  pre-emption,  the  adjoin- 
ing odd  sections  within  the  limits  of  the  grant,  in  advance  of 
a  definite  location  of  route.  Bi.t  there  is  no  reason  why  the 
company  may  not,  without  this  preliminary  designation, 
make  a  definite  location  of  its  line,  if  it  sees  lit  to  do  so. 

In  view  of  the  conclusions  reached  upon  the  points  decided, 
the  effect  of  the  adjudication  had  in  the  case  last  cited  as  an 
estoppel  in  this  case  has  not  been  considered. 

The  decree  appealed  from  is  affirmed. 


ABSTRACTS  OF  RECENT  DECISIONS 


(2)  Land  Grants— How  Acquired  or  Fixed  [(2)  p.  618]— Location  of  Road 
Selection  of  Land  Granted— Enforcement  of  SeUction — Laches. — 
Where  a  railroad  company  seeks  to  select  land  within  the  primary 
limits  of  a  grant,  at  the  same  time  tendeiing  all  lawful  fees  to  the 
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land  department  which  refuses  to  make  the  selection,  such  refusal 
if  the  right  to  the  land  exists,  entitles  the  company  to  resort  to 
•  quitj  for  relief,  but  the  applioition  must  be  seasonable,  and  when 
I  lie  company  waits  a  longer  period  than  that  prescribed  by  the  state 
statute  within  which  actions  for  the  recovery  of  land  must  be 
brought,  it  has  no  stsinding  in  equity  especially  where  no  sufficient 
excuse  is  given  for  sleeping  on  its  asserted  rights.  Southern  Pac. 
E.  Co.  V.  Groeck,  (U.  S.  Cir.  Ct.  S.  D.  Cal.)  68  Fed.  Rep.  609, 
citing  Van  Wyck  v,  Knevals,  106  U.  S.  360;  Smelting  Co.  v.  Kemp, 
104  U.  S.  636;  Curtner  v.  U.  S.,  149  U.  S.  676;  De  Estrada  v. 
Water  Co.,  46  Fed.  Rep.  280;  Speidei  v.  Henrice,  120  U.  S.  377. 

(4)  Conflicting  Qranto  [(4)  p.  919]— Power  of  Land  Office — Priority  of 
Right  to  Indemnity  Lands. — Congress  by  the  act  of  July  2, 1864 
{13  Stat,  at  Li.),  granted  that  the  Northern  Pacific  Company  in  aid  of 
the  construction  of  its  line  of  road  alternate  sections  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the  amount  of  20  odd 
sections  per  mile  on  each  side  of  the  railroad  line,  which  was  not 
reserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from 
pre-emption  or  other  claims  or  rights  at  the  time  of  the  definite 
location  of  the  line  of  tlie  road,  and  the  filing  of  a  plat  thereof  in  the 
land  office  and  provided  for  indemnity  lands.  In  July,  1882,  the 
company  filed  its  plat  of  lands  located  in  the  state  of  Wisconsin 
and  completed  its  line  the  following  September.  By  the  act  of 
June  3,  1856  (II  Stat,  at  L.  20),  congress  granted  to  that  state  in 
aid  of  railroad  construction  cer^iin  alternate  sections  of  the  public 
lands  of  six  sections  in  width  on  each  side  of  the  line  of  the  road 
when  located,  and  provided  that  if  any  lands  within  the  grant  had 
been  sold  or  appropriated,  other  lands  might  be  selected  by  the 
state,  and  the  sttvte  thereafter  conferred  the  rights  so  acquired  by 
it  upon  the  St.  Croix  &  Lake  Superior  R.  Co.  By  the  act  of  May 
5,  1864,  a  further  grant  was  made  by  the  state  in  aid  of  the  con- 
struction of  the  latter  road  which  provided  that  the  indemnity  lands 
might  be  selected  within  twenty  miles  from  the  land  of  definite 
location  instead  of  fifteen  miles  provided  by  the  prior  act.  The 
St.  Croix,  etc..  Company  received  the  benefit  of  this  grant, 
made  a  definite  location  and  gave  notice  to  the  secretary  of 
the  interior.  In  February,  1886,  the  commissioner  of  tiie 
land  office  directed  the  officers  of  the  local  land  office  to  with- 
hold from  sale,  etc.,  the  odd-numbered  sections  within  10  and  20 
miles  of  the  line,  and  in  pursuance  of  which  direction  more  than 
15  miles  but  less  than  twenty  miles  from  the  line  of  tiie  St.  Croix, 
•etc.,  R.  Co.,  were  withdrawn,  such  lands  being  within  the  place 
limits  of  the  grant  to  the  Northern  Pacific  Company  as  afterwards 
definitely  fixed  by  the  location  of  its  line.  Subsequently  thci  St. 
Paul,  M.  &  0.  R.  Co.  succeeded  to  the  rights  of  the  St.  Croix  Com- 
pany and  completed  its  line,  and  in  1883  selected  as  indemnity 
lands  part  of  tl)ose  withdrawn  which  were  within  the  limits  of  the 
grant  to  the  Northern   Pacific  Company.      In  1885  the  St.  Paul 
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Company  conveyed  sach  lands  to  another  c  orporation,and  in  1889  the 
grant  to  the  St.  Croix  Company  being  found  to  have  been  satisfied 
that  company  cancelled  its  selection.  The  company  which  hjid 
succeeded  to  the  rights  of  the  St.  Paul  Company  then  made  a  cash 
entry  of  the  land  which  was  accepted  in  disregard  of  a  protest  on 
the  part  of  the  Northern  Pacific  Company. 

Heldy  that  the  lands  reserved  by  the  general  land  oflSce  were 
excepted  out  of  the  grant  to  the  Northern  Pacific  Company, 
and  that  the  land  department  had  lawfnl  authority  to  reserve, 
after  the  passage  of  the  act  of  July  2,  1864,  lands  which  on  the 
definite  lociition  of  the  road  were  found  to  be  within  the  limits  of 
the  Pacific  Company,  in  order  to  satisfy  the  claims  of  the  St.  Paul 
Company  to  indemnity  lands.  Northern  Pac.  B.  Co.  v.  Musser 
Sawtry  L.  L.  &  M.  Co.,  (U.  S.  C.  C.  App.,  7th  Circuit)  69  Fed.  Rep. 
994.  

NOTES 

(2)  Titles  under  Land  Grants— How  Acquired. — See  12  Am.  &  Eng. 
E.  Cas.  281,  and  14  Am.  &  Eng.  R.  Cas.  503. 

Where  a  grant  of  lands  to  a  railroad  company  is  in  praesenti 
it  is  effective  against  adverse  claimants  as  to  all  the  sections  named 
in  the  grant,  immediately  upon  and  from  the  definite  location,  upon 
the  ground^  of  the  line  of  the  road.  As  to  such  lands  no  specific 
selection  of  sections  by  numbers  is  necessary  to  the  perfection  of 
the  rights  of  the  company.  Vance  v.  Burlington  &  M.  U.  R  Co., 
12  Neb.  285,  10  Am.  &  Eug.  R.  Cas.  623. 

Where  a  grant  is  made  to  a  railroad  company  of  sections  of  land 
to  be  afterwards  located,  the  title  of  such  railroad  company  attaches 
to  the  lands  by  a  definite  location  of  the  line  of  the  road,  and  when 
this  is  followed  by  the  construction  of  the  road  the  grant  takes 
effect,  by  relation,  as  of  tlie  date  of  the  act  making  the  grant  so  as 
to  cut  off  all  intervening  claimants,  except  in  cases  were  reservations 
were  especiallv  made  in  the  act.  Missouri,  K.  &  T.-R.  Co.  v,  Kan- 
sas Pjic.  R.  Oo\,  97  U.  S.  491. 

Where  a  congressional  land  grant  in  aid  of  a  railroad  is  one  in 
prnesentij  the  location  of  the  land  to  be  received  thereunder  depends 
upon  the  route  of  the  road,  and  until  sucli  route  is  designated  in 
the  manner  prescribed  by  the  act,  the  title  of  tlie  company  does  not 
attach  to  any  specific  tracts.  After  such  route  is  settled  the  location 
becomes  certain,  and  the  title  of  the  company  attaches  to  the  par- 
ticular sections  granted  as  of  the  date  of  the  approval  of  the  act 
making  the  grant,  as  fully  as  if  such  particular  sections  had  been 
designated  in  such  act.  Northern  Pac.  R.  Co.  v.  Majors,  5  Mont 
111,  14  Am.  &  Eng.  R.  Cas.  487. 

When  a  railroad  company  to  whom  a  land  grant  has  been  made, 
files  the  plat  or  survey  of  its  route  in  the  proper  office  of  the  land 
department,  immediately  upon  such  filing,  the  sections  designated 
in  the  grant  are  withdrawn  from  pre-emption  or  other  disposition 
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by  force  of  the  act  itself  propri  vigore,  and  no  order  of  the  secre- 
tary of  the  interior  is  necessary,  or  any  notice  thereof  other  than 
that  made  by  the  filing  of  the  plat  itself.  Southern  Pac.  B.  Go.  v. 
Orton,  32  Fed.  Kep,  457. 

The  survey  and  location  of  a  line  of  railroad,  and  the  filing  of  a 
map  thereof,  in  the  proper  office,  designates  the  lands,  within  the 
place  limits,  to  which  the  grant  made  to  such  road  at  once  attaches, 
oo  the  selection  outside  of  such  limits,  and  within  the  indemnity  or 
lieu  limits  of  the  road  in  the  manner  prescribed  by  the  act,  desig- 
nates the  deficiency  lands  thatpass  under  the  gmnt.  Lessieur  v. 
Price,  12  How.  (U.  S.)  59;  Hedrick  v.  Hughes,  15  Wall.  (U.  S.) 
123;  Schulenberg  v.  Harriman,  21  Wall.  (U.  S.)  44;  Railroad  & 
Land  Co.  v.  Courtright,  21  Wall.  (U.  S.)  310. 

But  the  mere  survey  and  staking  out  of  a  line  of  road  upon  the 
surface  of  the  ground,  by  a  railroad  company  to  whom  a  land  grant 
has  been  made,  is  not  such  a  definite  location  or  identification  of 
lands  as  is  required  by  the  acts  of  congress  making  land  grants. 
Such  location  cannot  be  regarded  as  being  definitely  made  until  a 

?lat  of  such  survey  is  filed  in  the  proper  office.  Chicago,  R.  I.  & 
'.  R.  Co.  V.  Grinnell,  51  Iowa  476;  Iowa  Falls  &  S.  C.  R.  Co.  v. 
Beck,  67  Iowa  421;  Van  Wyck  v.  Knevals,  106  U.  S.  3H0;  Kansas 
Pac.  R.  Co.  V,  Dunmeyer,  113  U.  S.  629;  Grinnell  v.  Chicago,  R.  L 
&  P.  R.  Co.,  103  U.  S.  739,  5  Am.  &  Eng.  R.  Cas.  447. 

Until  a  railroad  company  to  whom  a  land  grant  has  been  made 
becomes  really  entitled  to  the  latid  by  the  filing  of  a  survey  of  tho 
located  line  of  the  route  in  the  general  land  office,  such  land  is,  un- 
less legiiUy  withdniwn  from  public  settlement  by  the  act  of  the  land 
department,  open  to  pre-emption,  and  where  before  the  filing  of 
such  a  survey  a  person  obtains  a  valid  pre-emption  right,  upon 
which  he  procures  a  patent  from  the  government,  he  is  entitled  to 
the  land  as  agdinst  the  railroad  company.  Sioux  City  &  I.  F.  T. 
L.  &  L.  Co.  V.  Griffey,  72  Iowa  505. 

Where  a  grant  in  aid  of  a  railroad  is  in  prcBsejiti^  and  the  grantee 
has  secured  its  rights  thereto  by  the  proper  filing  of  the  map  or 
survey  of  the  line  of  road,  no  valid  or  adverse  right  to  any  portion 
of  such  land  CJin  be  acquired  bv  a  subsequent  entry  or  settlement. 
Van  Wyck  v.  Knevles,  106  U.  S  360;  Railroad  Co.  v.  Smith,  9  Wall. 
(U.  S.)  95;  Schulenberg  v,  Harriman,  21  Wall.  (U.  S.)  44;  Leaven- 
worth R.  Co.  V,  U.  S. ,  92  U.  S.  733. 

(4)  Conflicting  Grants.— See  12  Am.  &  Eng.  R.  Cas.  281.  Any  land 
grant  by  the  United  States  is  inoperative  as  against  another  grant 
which,  by  constructioii  of  law,  antedates  it.  Flint  &  P.  M.  R.  Co. 
V.  Gordon,  41  Mich.  420. 

In  conflicting  land  grants  to  two  different  railroad  companies  the 
rights  of  each  to  the  lands  are  determined  by  the  dates  of  their 
respective  grants,  and  not  by  the  dates  of  the  location  of  the  route 
of  thoir  respective  roads.  Missouri,  K.  &  T.  R.  Co.  v.  Kansas  Pac. 
R.  Co.,  97  U.  S.  491. 
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la  Northern  Pax5.  R.  Co.  t\  St.  P.,  M.  &  M.  R.  Co.  (C.  C),  29  Fed.  Bep. 
551,  the  principal  contestAnts  were  land  grast  railroad  companies  whose 
lines  of  road  crossed.  The  contest  was  as  to  the  title  to  land  in  the  vicinitj 
of  the  crossing,  and  embraced  land  in  place,  indemnity  lands,  and  lands 
within  withdrawal  limits.  In  discussing  the  rights  of  the  respective  com- 
panies under  these  conditions.  Justice  Brewer,  for  the  court,  said  :  '*  Con- 
gress, by  different  acts,  at  different  times,  grants  the  alternate  odd-nnm- 
bered  sections  on  either  side  to  two  roads.  Their  lines  cross.  In  the 
vicinity  of  the  crossing,  obviously,  certain  sections  are  within  the  letter  of 
each  grant.  Which  takes  the  title  ?  In  view  of  the  many  land  grants  it 
was  to  be  expected  that  this  quiestion  would  early  arise.  It  has  arisen,  and 
the  primary  rule  of  determination  been  settled.  First  it  was  held  that, 
upon  construction  of  the  road,  the  grant  took  effect,  and,  by  relation, 
as  of  the  date  of  the  act  making  the  grant.  The  grant  then  becomes  cer- 
tain, and  by  relation,  has  the  same  effect  upon  the  selected  parcels  as  if 
it  had  specifically  described  them."  Railroad  Co.  v.  U.  S.,  92  U.  8.  741. 
The  grant  takes  effect  upon  the  sections,  by  relation,  as  of  the  date  of  the 
act  of  congress.  In  that  sense  we  say  that  the  grant  is  one  in  pratsetUi. 
It  cuts  off  all  claims  other  than  those  mentioned,  in  any  portion  of  the 
lands,  from  the  date  of  the  act,  and  passes  the  title  as  fully  as  though  the 
lands  had  been  capable  of  identification.  Van  Wyck  v.  Enevals,  106  U. 
S.  860 ;  Railway  Co.  v.  Ailing,  99  U.  S.  475  ;  Missouri,  E.  &  T.  R.  Co. «. 
Kansas  Pac.  R.  Co.,  97  U.  S.  498.  And,  then,  as  a  corollary,  the  supreme 
court  ruled  that  as  between  two  roads,  not  priority  of  construction,  nor 
priority  of  location,  but  priority  of  grant  determined  the  title.  Missouri, 
K.  &  T.  R.  Co.  V.  Kansas  Pac.  R.  Co.,  97  U.  S.  491." 

Where  the  land  grants  to  two  railroad  companies  overlap,  the 
title  acquired  by  each  company  relates  back  to  the  date  of  the 
grants,  and  neither  company  can  obtain  any  priority  of  title  by  any 
-act  done  by  it,  or  by  any  omission  to  act  by  the  other,  provided 
there  is  no  forfeiture  of  the  grant.  Sioux  City  &  St,  P.  K.  Co.  r. 
Winona  &  S.  P.  R.  Co.,  112  U.  S.  720. 

In  a  case,  therefore,  where  two  companies  have  the  right  of  selec- 
tion of  lieu  lands  within  the  same  limits,  the  priority  of  title  thereto 
may  be  created  by  priority  of  selection,  or  some  other  mode  than 
location  of  the  road,  or  mere  priority  of  construction.  Sioux  City 
&  St.  P.  R..  Co.  V.  Ciiicago,  M.  &  St.  P.  R  Co.,  117  U.  S.  406,  24 
Am.  &  Eng.  R.  Cas.  100. 

Where  the  lines  of  two  railroad  companies,  to  whom  land  grants 
have  been  made,  cross  each  other,  they  take  the  granted  lands  in 
equal  moieties  within  the  place  limits;  but  the  title  to  indemnity  or 
lieu  lands  outside  that  limit  is  acquired  by  priority  of  selection  a[> 
proved  by  the  land  department.  Sioux  City  &  St.  P.  R.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co ,  117  U.  S.  4(j6,  24  Am.  &  Eng.  R  Cas.  100. 

Where  the  limits  of  two  land  grants  made  by  congress  to  two 
railroad  companies,  in  the  same  act,  overlap  one  another,  and  neither 
<5ompany  is  given  any  express  priority  in  the  acquisition  of  such 
lands,  or  any  provision  is  made  therefor,  each  of  the  railroads,  whose 
interests  thus  conflict,  will  be  held  to  be  entitled  to  an  undivided 
half  of  the  land.  Chicago  &  St.  P.  R.  Co.  v.  Sioux  City  &  St.  P.  R. 
Co.,  3  McCreary  (U.  S.)  280. 
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St.  Paul,  Minneapolis  &  Manitoba  B.  Co.  d  oL 
V.  St.  Paul  &  Nobthebn  Pacific  R  Co. 


St.  Paul  &  Northern  Pacific  R.  Co.  v.  St.  Paul^ 
Minneapolis  &  Manitoba  B.  Co. 

{United  8tate9  Circuit  Court  cf  AppedU,  Wi  Circuit,  May  6,  1895.) 

• 

Federal  Courts — Juritdiction  over  Controversy  for  Lands  Derived  from 
the  United  States. — The  mere  fact  that  a  controversy  involves  lands,  the 
title  to  which  was  derived  originally  from  the  United  States,  does  not  give 
the  federal  court  jurisdiction  of  such  coDtroversy  in  respect  to  the  title  of 
such  landbs.  Such  jurisdiction  attaches  only  when  the  controversy  involves 
the  construction,  meaning  or  effect  of  the  laws  of  the  United  States  upon 
which  the  title  to  sucii  lands  is  based.     {Page  683.) 

Same— Jurisdiction  Where  Claim  is  Merely  Colorable.— A  mere  reference 
to  a  federal  statute  in  a  complaint,  and  the  setting  out  thereunder  of  a 
merely  colorable  claim,  where,  as  a  matter  of  fact,  the  decision  of  the  case 
depends  purely  upon  questions  of  local  or  general  law,  does  not  bring  the 
action  within  the  jurisdiction  of  the  federal  court.  Nor  will  the  fact  that 
in  rendering  the  decision  in  such  case  it  may  be  necessary  to  consult  the 
federal  statutes  in  order  to  ascertain  the  meaning  of  a  contract  or  the 
scope  of  a  purely  local  law,  give  such  jurisdiction.    {Page  686.) 

Same — Sufficiency  of  Complaint  to  Show  Jurisdiction. — Where  in  a  com- 
plaint it  is  shown  that  the  right  of  recovery  may  turn  upon  the  construc- 
tion of  federal  statutes,  and  that  the  right  of  recovery  as  thus  determined, 
is  not  simply  colorable,  but  rests  upon  reasonable  grounds,  a  sufficient 
showing  is  made  that  a  federal  question  is  involved,  and  therefore  a  fed- 
eral court  has  jurisdiction  of  the  action,  irrespective  of  the  question 
whether  the  decision  of  the  case  ultimately  turns  on  a  question  of  federal, 
local  or  general  law.     (Pa<7c  689.) 

Congressional  Land  Grant— Statutes  in  Aid  of  by  State— Construction — 
Legislative  Forfeiture  of  Grant— Erroneous  Execution  of  Deed  by  Governor 
— Effect. — The  state  of  Minnesota  by  statute  conferred  upon  the  St.  Paul 
&  Pacific  Railroad  Co.  the  land  which  it  had  received  by  act  of  congress  in 
aid  of  the  construction  of  a  railroad,  under  legislation  which  provided  that 
the  land  should  be  acquired  in  certain  stated  parcels  only,  as  the  road  was 
completed.  The  St.  Paul  &  Pacific  Railroad  Co.  was  afterwards  divided 
into  two  corporations,  the  second  of  which  was  called  the  First  Division 
Company.  This  company  built  a  great  portion  of  the  line  of  the  road,  and 
the  governor  of  the  state,  under  the  supposition  that  certain  lands  had 
been  properly  earned  by  the  company,  conveyed  to  it  large  quantities 
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thereof,  and  in  such  couveyances  included  some  lands  beyond  the  point 
where  the  road  was  actually  built.  The  First  Division  Company  sold  and 
conveyed  large  amounts  of  the  lands  thus  received.  The  original  company 
failed  to  build  a  part  of  its  line,  and  the  legislature  passed  an  act  which 
forfeited  the  grants  previously  made  to  that  company  which  appertained  to 
a  ]X)rtion  of  the  road  uncompleted,  and  which  act,  in  addition,  authorized 
any  other  railroad  company  to  acquire  the  rights  of  the  original  company 
by  completing  the  line,  upon  which,  and  upon  in  all  respects  complying 
with  the  provisions  of  that  act,  such  railroad  company  was  to  receive  all  of 
the  riglits,  lands  and  property  which  pertained  to  the  portion  of  the  road 
which  it  should  complete.  The  complainant  corporation  in  this  case  look 
advantage  of  the  provisions  of  the  act  last  named,  and  built  the  road,  in- 
cluding that  portion  which  was  beyond  the  point  where  the  Firat  Division 
Company  had  stopped  work.  It  nowhere  appeared  that  at  the  time  the 
last  named  act  was  passed  the  validity  of  the  deeds  which  the  governor  had 
executed  to  the  First  Division  Company  had  in  any  way  been  quest ionwi. 
Jfeld,  that  the  legislature,  by  the  passage  of  the  act  last  mentioned,  did  nut 
intend  to  forfeit  the  lands  which  had  been  conveyed  by  the  deeds  of  the 
governor,  or  in  any  way  to  invalidate  such  deeds,  and  that  the  complainant 
by  such  legislation,  and  by  its  action  thereunder,  acquired  no  right  in  the 
lands  which  had  been  conveyed  by  such  deeds,  so  as  to  entitle  it  to  question 
the  title  of  the  grantees  therein.     (Page  640  et  seq.) 

Appeals  from  the  circuit  court  of  the  United  States.     Dis- 
trict of  Minnesota. 

This  was  a  bill  which  was  filed  by  the  St.  Paul  &  Northern 
Pacific  Railroad  Company,  hereafter  termed  the  plaintiff 
company,  against  the  St.  Paul,  Minneapolis  &  Manitoba  Kail- 
way  Company  et  al.,  to  establish  its  title  to  a  large 
body  of  land  in  the  state  of  Minnesota,  and  to 
annul  certain  deeds  which  were  executed  by  the  governor  of 
that  state  in  the  years  1866  and  1871,  on  the  ground  that  they 
operated  as  a  cloud  on  the  plaintiff  company's  title.  The 
plaintiff  also  prayed  that  the  defendant  company  might  be  re- 
quired to  account  for  and  to  pay  over  to  it  all  such  sums  as 
it  had  realized  from  sales  made  of  any  of  the  lands  embraced 
in  the  aforesaid  deeds.  The  lands  in  controversy  are  a  part 
of  the  lands  granted  by  the  United  "States,  on  March  3,  1857, 
to  the  then  territory  of  Minnesota,  to  aid  in  the  construction 
of  a  main  line  of  railroad  from  Stillwater,  on  the  eastern 
boundary  of  the  territory,  via  St.  Paul  and  St.  Anthony,  to  a 
point  on  the  western  boundary  of  the  territory  between  the 
foot  of  Big  Stone  lake  and  the  mouth  of  the  Sioux  Wood 
river,  afterwards  fixed  at  Breckenridge,  with  a  branch  from 
St.  Anthony  via  Anoka,  St  Cloud  and  Crow  Wing,  to  St 
Vincent,  in  the  northwestern  portion  of  the  territory. 

A  general  statement  of  the  facts  out  of  which  the  contro- 
versy arises  is  as  follows :  Both  parties  derive  title  to  the 
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lands  in  dispute  nuder  the  aforesaid  grant  of  March  3,  1857 
(11  Stat.  195,  c.  99).     That  act  granted  to  the  terri-  ^^^^^ 

tory  of  Minnesota,  in  aid  of  building  the  aforesaid 
main  and  branch  lines  of  railroad,  "every  alternate  section  of 
land,  designated  by  odd  numbers,  for  six  sections  in  width  on 
'each  side  of  each  of  said  roads  and  branches,''  with  the  right 
to  select  land,  in  alternate  sections  or  parts  of  sections,  lying 
within  15  miles  of  said  main  and  brancn  lines,  to  make  up  for 
jiuy  deficiency  in  the  grant  caused  by  sales  of  land  or  by  tlie 
filing  of  pre-emption  claims  before  the  definite  location  of  the 
road. 

The  act  further  provided  "  that  the  lands  hereby  granted 
for  and  on  account  of  said  roads  and  branches,  severally, 
shall  be  exclusively  applied  to  the  construction  of  that  road 
for  and  on  account  of  which  such  lands  are  hereby  granted, 
and  shall  be  disposed  of  only  as  the  work  progresses ;  *  *  * 
that  the  said  lands  hereby  granted  to  the  said  territory  or 
future  state  shall  be  subject  to  the  future  disposal  of  the 
legislature  thereof  for  the  purposes  herein  expressed  and  no 
other" ;  and  that  they  should  be  disposed  of  "by  said  terri- 
tory or  future  state  only  in  the  manner  following,  that  is  to 
say :  that  a  quantity  of  land  not  exceeding  one  hundred  and 
twenty  sections  for  each  of  said  roads  and  branches,  and  in- 
cluded within  a  continuous  length  of  twenty  miles  of  each  of 
said  roads  and  branches,  may  be  sold  ;  and  when  the  governor 
of  said  territorv  or  future  state  shall  certify  to  the  secretary 
of  the  interior  that  any  twentv  continuous  miles  of  any  of  said 
roads  or  branches  is  completed,  then  another  quantity  of 
land  hereby  granted,  not  to  exceed  one  hundred  and  twenty 
sections  for  each  of  said  roads  and  branches  having  twenty 
continuous  miles  completed  as  aforesaid,  and  included  within 
a  continuous  length  of  twenty  miles  of  each  of  such  roads  or 
branches,  may  be  sold ;  and  so  from  time  to  time  until  said 
roads  and  branches  are  completed.  *  *  *  " 

By  an  act  of  congress  approved  March  3,  1865  (13  Stat. 
526,  c.  105),  the  aforesaid  grant  was  increased  to  10  sections 

})er  mile,  and  the  indemnity  limits  were  extended  to  20  miles 
rom  said  lines  of  road.  As  to  the  mode  of  disposing  of  the 
land,  the  act  of  March  3,  1865,  provided  as  follows:  "When 
the  governor  of  said  state  shall  certify  to  the  secretary  of  the 
interior  that  any  section  of  ten  consecutive  miles  of  said  road 
is  completed  in  a  good,  substantial,  and  workmanlike  manner, 
as  a  first-class  railroad,  and  the  said  secretary  shall  be  satis- 
fied that  said  state  has  complied  in  good  faith  with  this  re- 
quirement, the  said  secretary  of  the  interior  shall  issue  to  the 
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said  state  patents  for  all  the  lands  granted  and  selected  aa 
aforesaid,  not  exceeding  ten  sections  per  mile,  situated 
opposite  to  and  within  a  limit  of  twenty  miles  of  the  line  of 
said  section  of  road  thus  completed,  extending  along  the 
whole  length  of  said  completed  section  of  ten  miles  of  road, 
and  no  further.  And  when  the  governor  of  said  state  shall 
certify  to  the  secretary  of  the  interior,  and  the  secretary  shall 
be  satisfied  that  another  section  of  said  road,  ten  consecutive 
miles  in  extent,  connecting  with  the  preceding  section  or  with 
some  other  first-class  railroad,  which  may  be  at  the  time  in 
successful  operation,  is  completed  as  aforesaid,  the  said 
secretary  of  the  interior  shall  issue  to  the  said  state  patents 
for  all  the  lands  granted  and  situated  opposite  to  and  within 
the  limit  of  twenty  miles  of  tlie  line  of  said  completed  section 
of  road  or  roads,  and  extending  the  length  of  said  section, 
and  no  further,  not  exceeding  ten  sections  of  land  per  mile 
for  all  that  part  of  said  road  thus  completed  under  the  pro- 
visions of  this  act  and  tlie  act  to  which  this  is  an  amendment, 
and  so,  from  time  to  time,  until  said  roads  and  branches  are 
completed.  And  when  the  governor  of  said  state  shall  so 
certify,  and  the  secretary  of  the  interior  shall  be  satisfied  that 
the  whole  of  any  one  of  said  roads  and  branches  is  completed 
in  a  good,  substantial,  and  workmanlike  manner,  as  a  first- 
class  railroad,  the  said  secretary  of  the  interior  shall  issue  to 
the  said  state  patents  to  all  the  remaining  lands  granted 
for  and  on  account  of  said  completed  road  and  branches  in 
this  act,  situated  within  the  said  limits  of  twenty  miles  from 
the  line  thereof,  throughout  the  entire  length  of  said  road  and 
branches.  ***** 

An  act  of  congress  approved  July  13,  1866  (14  Stat.  97,  c. 
183),  relative  to  the  aforesaid  grant,  provided  ''that  all  the 
lauds  heretofore  granted  to  the  territory  and  state  of  Minne- 
sota to  aid  in  the  construction  of  railroads,  shall  be  certified 
to  said  state  by  the  secretary  of  the  interior,  from  time  to 
time,  whenever  any  of  said  roads  shall  be  definitely  located, 
and  shall  be  disposed  of  by  said  state  in  the  manner  and 
upon  the  conditions  provided  in  the  particular  act  granting 
tlie  same,  as  modified  by  the  provisions  of  this  act ;  *  *  * 
that  the  lauds  granted  by  any  act  of  congress  to  the  state  of 
Minnesota,  to  aid  in  the  construction  of  railroads  in  said  state, 
specifically,  lying  in  place,  on  any  division  of  ten  miles  of 
road,  shall  not  be  disposed  of  until  the  road  shall  be  com- 
pleted through  and  coterminous  with  the  same ;  provided, 
however,  that  this  provision  shall  not  extend  to  any  lands 
authorized  to  be  taken  to  make  up  deficiencies." 
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Turning  to  sfcate  legislation  M^itli  reference  to  the  aforesaid 
grant,  and  to  other  acts  done  which  aiFect  the  question  at 
issue,  the  following  may  be  mentioned  as  the  most 
material :  The  grant  made  by  the  act  of  March  3,  ^JJJ**  **■"'" 
1857,  supra,  was  conferred  by  the  territorial  legis- 
lature on  the  Minnesota  &  Pacific  Bailroad  Company,  which 
had  been  incorporated  to  construct  the  main  and  branch  lines 
of  railroad  aforesaid,  but,  that  company  having  failed  to  dis- 
charge its  obligations,  the  grant  became  revested  in  the  state  of 
Minnesota  on  June  23, 1860,  by  proper  proceedings  taken  that 
are  not  challenged.  The  state  thereafter,  on  March  10,  1862, 
incorporated  the  St.  Paul  &  Pacific  Bailroad  Company  to  con- 
struct said  uncompleted  lines  of  road,  and  for  the  purpose  of 
aiding  it  in  so^doing,  conferred  upon  it ''  all  the  interest  of  the 
state,  present  and  prospective,  in  and  to  any  and  all  the  lands 
granted  by  congress  to  the  territory  of  Minnesota,"  by  the 
act  of  March  3,  1857,  for  the  purpose  of  aiding  in  the  con- 
struction of  said  lines  of  road,  "  together  with  all  and  singu- 
lar the  rights,  privileges,  and  immunities  conferred  and 
intended  to  be  conferred  by  said  act  of  congress." 

The  act  last  aforesaid,  creating  the  St.  Paul  &  Pacific  Rail- 
road Companjr,  and  conferring  upon  it  the  rights  and  privi- 
leges aforesaid,  contained  the  following  provision  as  to  the 
conveyance  of  said  lands  by  the  state  :  "  Whenever  said  com- 
pany shall  actually  complete  that  portion  of  the  road  between 
St.  Paul  and  St.  Anthony,  so  that  regular  trains  of  cars  are 
running  thereon,  and  not  before,  the  governor  shall  certify 
the  same  to  the  secretary  of  the  interior,  and  thereupon  the 
title  to  one  hundred  and  twenty  sections  of  land  shall  vest  in 
said  company.  And  when  twenty  continur>us  miles  of  said 
road  shall  be  completed,  and  regular  trains  running  thereon, 
the  title  to  a  further  quantity  of  one  hundred  and  twenty 
sections  of  land  shall  vest  in  said  company.  And  whenever 
said  company  shall  actually  complete  twenty  continuous 
miles  of  said  road  from  Minneapolis  westwardly,  so  as  to 
admit  of  the  running  of  regular  trains  of  cars  of  the  same,  the 
governor  shall  certify  the  same  to  the  secretary  of  the  interior, 
and  thereupon  a  further  quantity  of  one  hundred  and  twenty 
sections  of  said  lands  shall  vest  in  said  company ;  and  so  on, 
as  often  as  any  further  twenty  continuous  miles  of  said  road 
shall  be  completed  so  as  to  admit  of  the  regular  running  of 
trains  of  cars  thereon,  the  governor  shall  in  like  manner  cer- 
tify the  same  to  the  secretary  of  the  interior,  and  a  further 
quantity  of  one  hundred  and  twenty  sections  of  said  land  shall 
vest  in  said  company  ;  and  it  shall  be  the  duty  of  the  governor^ 
1  (n.  8.)  A.  &  E.  R.  Cas.— 40 
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whenever  said  road  shall  be  completed  between  bt.  Paul  and 
St.  Anthony,  in  his  official  capacity,  and  on  behalf  of  the 
state,  to  convey  to  said  company  one  hundred  and  twenty 
sections  of  land  ;  and  whenever  any  further  twenty  continn> 
ous  miles  of  said  road  or  its  branches  shall  be  completed, 
and  in  operation,  the  governor  shall  in  like  manner  convey  a 
further  quantity  of  one  hundred  and  twenty  sections  of  land 
and  so  on  as  often  as  any  further  twenty  continuous  miles  of 
said  road  or  its  branches  shall  be  completed,  shall  in  like 
manner  convey  to  said  company  a  further  quantity  of  one 
hundred  and  twenty  sections  of  land,  until  there  shall  be 
conveyed  to  said  company  all  the  lands  to  which  they  shall 
be  entitled,  according  to  the  terms  and  provisions  aforesaid 
*  *  *  "     Sp.  Laws  Minn.  1862,  c.  20. 

Prior  to  the  passage  of  the  last-mentioned  act  of  March  10, 
1862,  the  United  States  had  certified  to  the  state  of  Minne- 
sota about  370,394  acres  of  land  which  pertained  to  the 
branch  line  aforesaid  from  St.  Anthony,  via  St.  Cloud  and 
Crow  Wing,  to  St.  Vincent.  On  February  6, 1864,  one  E.  B. 
Litchfield  entered  into  an  agreement  with  the  St.  Paul  &  Pa- 
cific  Bailroad  Company  to  construct  the  main  line  of  its  road 
from  St.  Anthony  to  Breckenridge,  and  its  branch  line  from 
SI.  Paul  to  Watab  in  Benton  county,  Minn.,  a  place  80  miles 
northwest  from  St.  Paul,  and,  in  consideration  therefor,  the 
St.  Paul  &  Pacific  Bailroad  Company  by  said  agreement  sold, 
assigned,  and  transferred  to  Litchfield  all  of  its  ''rights, 
benefits,  privileges,  property,  franchises,  and  interests  *  ♦  * 
under  the  laws  of  the  territory  or  state  of  Minnesota "  be- 
longing to  that  portion  of  the  branch  line  from  St.  Paul  to 
Watab,  **  together  with  the  lands  granted  by  congress  to  the 
territory  of  Minnesota,  for  the  purpose  of  aiding  in  the  con- 
struction of  said  eighty  miles  of  road.'* 

It  also  sold  and  transferred  to  Litchfield,  by  the  same 
agreement,  all  of  its  rights,  franchises,  etc.,  belonging  to  the 
main  line  from  St.  Anthony  to  Breckinridge,  together  with  the 
land  granted  by  congress  for  the  purpose  of  aiding  in  the 
construction  of  that  part  of  the  main  line.  The  agreement 
with  Litchfield  was  subsequently  fully  ratified  and  confirmed 
by  the  state  of  Minnesota  by  legislative  enactment,  and 
Litchfield  and  his  associates  became  consolidated  into  a  cor- 
poration under  the  name  of  the  First  Division  of  the  St.  Paul 
&  Pacific  Bailroad  Companv.  Sp.  Laws  Minn.  1866,  c  1. 
The  latter  company  will  be  hereafter  termed  the  First  Divi- 
sion Company.  In  this  manner  the  St.  Paul  and  Pacific  Bail- 
road Company  became  segregated  into  two  corporations. 
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Oue  day  before  the  graut  of  March  3,  1857,  was  enlai'ged, 
4is  heretofore  stated,  that  is  to  say,  on  March  2, 
1865,  the  legislature  of  Minnesota  passed  an  act  l^^  «>«"■- 
which  contained  the  following  provision,  to  wit: 

*'  Sec.  2.  Any  and  all  additional  grants  of  land  made  prior 
to  the  passage  of  this  act,  or  which  may  hereafter  be  made 
by  the  congress  of  the  United  States,  to  the  state  of  Minne- 
sota for  the  purpose  of  aiding  in  the  construction  of  the  lines 
of  railroad  or  any  portion  of  them  authorized  to  be  con- 
structed by  the  St.  Paul  and  Pacific  Railroad  Company,  shall 
inure  to  the  benefit  of  said  company,  and  said  lands  and  the 
present  and  future  interest  of  the  state  in  or  to  them,  are 
hereby  granted  and  assigned  unto  the  said  company  upon  the 
same  terms  and  conditions  as  the  lands  heretofore  granted 
for  the  same  purpose,  together  with  the  conditions  contained 
in  said  act  of  congress  donating  the  same.  And  the  title  of 
all  lands  heretofore,  or  hereafter  granted  by  the  congress  of 
the  United  States,  to  the  state  of  Minnesota  for  the  purposes 
aforesaid,  shall  vest  in  said  company  at  the  time,  and  upon 
the  terms  prescribed  by  said  act  or  acts  of  congress  making 
the  grant,  and  it  shall  be  the  duty  of  the  governor,  on  be- 
half of  the  state,  to  convey  to  said  company  the  lands  so 
granted  according  to  the  terms  and  provisions  contained  in 
the  act  or  acts  aforesaid."     Sp.  Laws  Minn.  1865,  c.  6. 

The  so-called  branch  line  from  St.  Paul  to  Watab  was  com- 
pleted in  sections,  as  follows :  Ten  miles  of  the  road,  from  St. 
Paul  to  St.  Anthony,  were  completed  on  or  about  July  2, 
1862,  prior  to  the  organization  of  the  First  Division  Com- 
pany; by  February  20,  1865,  a  further  section  of  10  miles, 
from  St.  Anthony  in  the  direction  of  Watab,  was  completed ; 
before  March  3,  1865,  when  the  grant  was  enlarged,  an  addi- 
tional section  of  20  miles  was  completed,  making  40  miles  of 
<;ompleted  road  counting  from  St.  Paul,  or  30  miles  counting 
from  St.  Anthony  ;  prior  to  September  18, 1866,  a  further  sec- 
tion of  30  miles  was  completed  to  St  Cloud  ;  some  time  in  the 
fall  of  1867,  the  branch  line  was  extended  by  the  First  Divi- 
sion Company  from  St.  Cloud  to  Sauk  Bapids,  the  latter 
point  being  76j*^  miles  distant  from  St.  Paul,  and  about  four 
miles  from  Watab ;  the  First  Division  Company  never  con- 
structed the  remaining  4  miles  necessary  to  reach  Watab. 

The  governor  of  the  state  of  Minnesota  made  several  con- 
veyances to  the  First  Division  Company  of  lands  pertaining 
to  the  branch  line  land  grant,  on  the  assumption  that  the 
lands  had  been  duly  earned  by  the  First  Division  Company 
under  the  legislative  acts  aforesaid,  by  the  construction  of 
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the  branch  line  to  the  extent  last  above  indicated.     Only 
three  of  the  deeds  so  made  are. challenged  in  the  present  suit 

The  first  of  said  three  deeds  was  executed  on  Au^st  22, 
1866.  It  purported  to  convey  76,422.07  acres  of  land,  about 
11,540  acres  whereof  were  situated  north  of  Watab.  The 
deed  contained  a  recital  that  the  governor  had,  on  August  21, 
1866,  certified  to  the  completion  of  a  second  section  of  20 
miles  of  the  branch  line,  and  that  the  First  Division  Com- 
pany  had  become  entitled  to  a  deed  for  an  additional  120 
sections  of  land  to  aid  in  the  construction  of  a  third  section 
of  20  miles  of  the  branch  line,  which  were  thereby  conveyed. 

The  second  deed  was  executed  on  September  20,  1866,  and 
purported  to  convey  76,624.86  acres  of  land,  about  58,721 
acres  whereof  were  north  of  Watab.  This  deed  contained  a 
recital  that  the  governor  had  certified  to  the  completion  of  a 
third  section  oi  20  miles  of  the  branch  line,  and  that  the 
grantee  had  become  entitled  to  a  conveyance  of  an  additional 
120  sections  of  land  to  aid  in  the  construction  of  the  fourth 
and  last  section  of  20  miles  of  the  branch  line. 

The  third  deed  was  not  executed  until  July  26,  1871.  It 
purported  to  convey  77,008.86  acres  of  land,  about  47,741 
acres  whereof  were  north  of  Watab.  It  contained  a  recital, 
in  substance,  that  the  land  conveyed  was  land  to  which  the 
First  Division  Company  had  become  entitled  under  the  vari- 
ous statutes  heretofore  mentioned,  in  consequence  of  the 
increase  of  the  original  grant  from  6  to  10  sections  per  mile. 
The  plaintiff  company  contended  that,  upon  a  true  construc- 
tion of  the  aforesaid  federal  and  state  statutes,  the  three  deeds 
last  above  mentioned  were  executed  without  authority  of  law, 
and  were  utterly  void  as  to  the  lands  conveyed  lying  north  of 
Watab. 

By  an  act  of  congress  approved  March  3, 1871  (16  Stat.  588, 
c.  144),  the  St.  Paul  &  Pacific  Railroad  Company  was  author- 
ized to  change  the  course  of  the  branch  line  beyond  St.  Cloud, 
St.  by  constructing  it  on  a  more  direct  route  from 
ued****"  "'  Cloud  to  St  Vincent,  without  passing  through 
Crow  Wing,  but  this  change  of  route  was  author- 
ized on  condition  that  it  built  a  road  about  due  north  from  St. 
Cloud,  via  Crow  Wing,  to  Brainerd,  Minn.,  to  connect  at  that 
point  with  the  Northern  Pacific  Railroad.  The  same  act 
gave  the  same  proportional  grant  of  lands  along  the  new 
route  from  St.  Cloud  to  St.  Vincent,  on  condition  that  the  St. 
Paul  &  Pacific  Railroad  Company  relinquished  the  old  grant 
along  the  line  as  originally  projected,  from  Crow  Wing  to  St 
Vincent. 
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The  plaintiff  oompany  lays  claim  to  all  the  lands  north  of 
the  Watab  terminal,  about  118,000  acres,  that  were  conveyed 
by  the  governor  to  the  First  Division  Company  by  the  three 
deeds  aforesaid,  on  the  following  grounds,  that  is  to  say :  The 
St.  Paul  &  Pacific  Bailroad  Company  having  failed  to  con- 
struct the  line  of  road  from  St.  Cloud  to  Brainerd,  and  from 
St.  Cloud  to  St.  Vincent  on  the  new  route,  as  authorized  by 
the  act  of  March  3,  1871,  supra,  the  legislature  of  Minnesota, 
on  March  1,  1877,  passed  an  act  entitled  "  An  act  to  provide 
for  the  completion  of  the  lines  of  railroad  commonly  known 
^s  the  St.  Paul  and  the  Pacific  Extension  Lines." 

The  first  section  of  that  act  was  as  follows  :  "  Be  it  enacted, 
«tc.,  *  *  *  That  the  rights,  privileges,  franchises,  grants  of 
land,  and  property  heretofore  held  by  the  St.  Paul  and  Pacific 
Bailroad  Company,  appertainiug  to  the  uncompleted  portions 
of  that  line  of  railroad  extending  from  Watab  to  Brainerd, 
are  hereby  declared  forfeited  to  the  state,  without  merger 
or  extinguishment,  but  are  hereby  preserved,  continued,  and 
conferred  upon  the  terms  and  conditions  as  in  this  act  pro- 
vided." 

The  second,  third,  and  fourth  sections  of  the  act  authorized 

I)ersons  holding  bonds  secured  by  mortgage  on  said  extension 
ines  to  organize  a  "  bond  company  "  to  complete  the  same, 
but  such  corporation  was  not  organized,  and  these  sections 
never  became  operative. 

The  fifth  section  of  the  act  contained  the  following  pro- 
vision :  "  In  case  such  a  corporation  as  that  herein  designated 
the  'bond  company'  shall  not  be  duly  and  sufficiently  organ- 
ized for  the  purposes  of  this  act,  on  or  before  May  1,  1877, 
^  *  *  then,  and  in  that  case,  any  company  or  corporation 
now  organized,  or  that  may  hereafter  organize,  having  author- 
ity from  this  state  to  build,  maintain,  and  operate  a  line  of 
railroad  within  or  through  the  state,  may  succeed  to  and 
acquire  the  right  to  complete,  own,  maintain,  and  operate  the 
uncompleted  portions  of  said  line  of  railroad  mentioned  in 
the  first  section  of  this  act,  by  filing  with  the  governor  a 
written  notice  of  its  desire  and  intention,  under  and  subject 
to  the  provisions  of  this  act,  to  complete,  equip,  maintain, 
and  operate  the  then  uncompleted  portions  of  said  line  of 
railroad.  *  *  *  Work  shall  be  commenced  thereon  within 
thirty  days  after  the  filing  of  such  notice,  or  as  soon  there- 
after as  the  state  of  weather  shall  permit,  and  prosecuted  to 
completion  within  one  year  from  the  filing  of  such  notice, 
-»  *  *  But  upon  default  to  commence  work  or  to  prosecute 
the  same  to  completion  within  the  time  aforesaid,  said  com- 
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pany  shall  forfeit  all  right  to  complete,  maintain^  or  operate 
the  part  or  portion  of  said  line  remaining  uncompleted  at  the 
time  of  such  default.  *  *  *  " 

The  seventh,  ninth,  and  tenth  sections  of  the  act  contained 
the  following  provisions  : 

"  Sec.  7.  *  *  *  Any  company  acting  under  and  pursuant 
to  the  provisions  of  this  act,  shall  become  entitlea  to,  and 
invested  with,  all  and  singular  the  rights,  privileges,  immuni- 
ties, franchises,  lands,  and  property  appertaining  to  the  por- 
tion of  road  it  shall  complete,  which  were  formerly  held  by, 
or  which  formerly  belonged  to.  the  St.  Paul  and  Pacific  Bail- 
road  Company,  or  which  were  formerly  granted  to  the  St. Paul 
and  Pacific  Bailroad  Company,  and  shall  be  entitled  to  the 
same  whenever  and  as  often  as  any  continuous  ten  (10)  miles 
of  road  are  completed.  ***** 

"  Sec.  9.  One  half  of  all  the  land  up  to  two  hundred  thou- 
sand acres  in  quantity,  which  shall  be  first  acquired  on  ac- 
count of  the  construction  of  the  present  uncompleted  line  of 
railroad  from  Watab  to  Braiuerd,  *  *  *  shall  be  reserved 
and  retained  by  the  state,  to  be  used  by  it  for  the  payment 
of  the  claims  incurred  for  work  and  material  furnished  in  the 
construction  of  said  lines  of  railroad.  *  *  *  " 

A  board  was  also  created  bv  this  section  to  audit  and  allow 
such  claims  and  to  sell  the  reserved  lauds  for  the  purpose  of 
paying  the  same  after  tiiey  had  been  allowed. 

"  Sec.  10.  The  St.  Paul  and  Pacific  Railroad  Company,  or 
any  company  or  corporation  taking  the  benefits  of  this  act, 
shall  not  in  any  manner,  directly  or  indirectly,  acquire  or 
become  seized  of  any  right,  title,  interest,  claim,  or  demand  in 
or  to  any  piece  or  parcel  of  laud  lying  and  being  within  the 
granted  or  iudeuinity  limits  of  said  branch  lines  of  road,  to 
which  legal  and  full  title  has  not  been  perfected  in  said  St. 
Paul  and  Pacific  Railroad  Company,  or  their  successors  or 
assigns,  upon  which  any  person  or  persons  have  in  good  faith 
settled  and  made  or  acquired  valuable  improvements  thereon, 
on  or  before  the  passage  of  this  act,  or  upon  any  of  said  lands 
uipou  which  has  been  filed  any  valid  pre-emption  or  home- 
stead filing  or  entry,  not  to  exceed  one  hundred  and  sixty 
acres  to  any  one  actual  settler ;  and  the  governor  of  this  state 
shall  deed  and  relinquish  to  the  United  States  all  pieces  or 
parcels  of  said  lands  so  settled  upon  by  any  and  all  actual 
settlers  as  aforesaid,  to  the  end  that  all  such  actual  settlers 
may  acquire  title  to  the  land  upon  which  they  actually  reside, 
from  the  United  States,  as  homesteads  or  otherwise,  and 
upon  the  acceptance  of  the  provisions  of  this  act  by  said 
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company,  it  shall  be  deemed  by  the  governor  of  this  state  as 
a  relinquishment  by  said  company  of  all  such  lands  so  occu- 
pied by  such  actual  settlers ;  and  in  deeding  to  the  United 
States  such  lands,  the  governor  shall  receive  as  prima/acie 
evidence  of  actual  settlement  on  said  lands  the  testimony  and 
evidence,  or  copies  thereof,  heretofore,  or  which  may  be  here- 
after taken  in  cases  before  the  local  United  States  land 
offices,  and  decided  iu  favor  of  such  settlers."    • 

Sp  Laws  Minn.  1877,  p.  257,  c.  201. 

It  is  conceded  that  the  Western  Pacific  Bailroad  Company, 
now  known  as  the  St.  Paul  &  Northern  Pacific 
Bailroad  Company  (the  plaintiff  company),  com-  ^^*"  ••""■• 

Slied  with  the  provisions  of  the  foregoing  act  of 
[arch  1,  1877 ;  that  it  completed  the  road  from  Watab  to 
Brainerd  about  November  1,  1877,  and  thereby  became  enti- 
tled to   all   the   property,  lands,  and  franchises  that  were 
intended  to  be  conferred  by  said  act. 

The  defendant  company,  the  St.  Paul,  Minneapolis  &  Mani- 
toba  Bailway  Company,  deraigned  title  to  the  lands  in  con- 
troversy by  foreclosure  sales  made  under  the  following 
described  mortgages : 

First,  by  a  sale  under  a  mortgage  executed  June  2,  1862, 
by  the  St.  Paul  &  Pacific  Bailroad  Company  for  the  purpose 
of  securing  bonds,  which  mortgage  covered  the  so-termed 
branch  line  from  St.  Paul  to  Watab,  and  purported  to  convey 
all  the  right,  title,  and  interest  the  said  company  then  had  or 
might  become  entitled  to  of,  in,  or  to  the  lands  granted  to  the 
territory  of  Minnesota  by  the  act  of  March  3,  1857,  "for  the 
purpose  of  aiding  *  *  *  in  the  construction  of  a  railroad 
from  St.  Paul,  via  St.  Anthony,  Anoka,  and  St.  Cloud,  to 
Watab  on  the  Mississippi  river,  being  three  thousand  eight 
hundred  and  forty  acres  of  land  for  each  mile,  amounting  in 
the  aggregate  to  three  hundred  and  seven  thousand  two  hun- 
dred acres,  be  the  same  more  or  less,  and  situated  in  the 
present  state  of  Minnesota  adjoining  and  adjacent  to  the  line 
of  the  railroad  "  of  the  St.  Paul  &  Pacific  Bailroad  Company, 
"  hereinbefore  described." 

Second,  by  a  sale  under  a  mortgage  executed  by  the  First 
Division  Company  October  1,  1885,  to  secure  certain  bonds, 
which  mortgage  purported  to  convey  all  the  right,  title,  and 
interest  which  the  First  Division  Company  then  had  or  might 
become  entitled  to  of,  in,  or  to  all  of  those  sections  of  land 
granted  to  the  territory  and  state  of  Minnesota  by  the  acts  of 
March  3,  1857,  and  March  3,  1865,  to  aid  in  the  construction 
of  the  railroad  lines  mentioned  in  said  acts,  and  which  lands 
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were  subsequently  granted  by  the  state  to  aid  in  the  construc- 
tion of  the  branch  line  from  ot  Paul,  Tia  St.  Anthony,  Anoka, 
and  St.  Cloud,  to  Watab.  The  land  so  conveyed  was  further 
described  in  said  mortgage  as  consisting  of  10  sections  per 
mile,  amounting  in  the  aggregate  to  512,000  acres,  and  as 
being  "situate  in  the  present  state  of  Minnesota  adjoining 
and  adjacent  to  the  line  of  railroad "  of  said  First  Division 
Company,  "as  hereinbefore  described." 

Third,  by  a  sale  under  another  mortgage,  executed  April  1, 
1871,  by  the  St.  Paul  &  Pacific  Bailroad  Company,  covering 
the  new  or  altered  line,  and  land  grant  pertaining  thereto, 
from  St.  Cloud  to  St.  Vincent,  which  had  been  authorized  by 
the  act  of  March  3,  1871,  svpra ;  also  covering  the  line 
required  to  be  built  by  that  act  from  St.  Cloud,  via  Crow 
AVing,  to  Brainerd.  The  St.  Paul  &  Pacific  Railroad  Com- 
pany was  made  a  party  to  each  of  the  suits  whereby  the 
aforesaid  mortgages  were  foreclosed. 

By  virtue  of  sales  made  under  the  decrees  of  foreclosure  in 
said  suits,  the  defendant  company  claims  to  have  succeeded 
to  all  the  right,  title,  and  interest  of  the  First  Division  Com- 
pany in  and  to  the  lands  now  in  controversy  which  the  latter 
company  acquired  through  the  legislation  aforesaid,  and  by 
the  agreement  between  Litchfield  and  the  St.  Paul  &  Pacific 
Bailroad  Company,  heretofore  mentioned.  On  March  7, 1881, 
the  state  of  Minnesota,  by  legislative  enactment,  "fully  rati- 
fied and  confirmed  "  the  several  purchases  so  made  as  afore- 
said by  the  defendant  company  of  the  lines  of  road  heretofore 
described,  and  the  rights  and  franchises  pertaining  thereto. 
Sp.  Laws  Minn.  1881,  c.  412. 

The  original  bill  of  complaint  in  the  present  action  was 
filed  on  August  18,  1886.  An  amended  complaint  was  filed 
five  years  thereafter,  to  wit,  on  August  31, 1891,  Theorigiual 
bill  prayed  that  the  defendant  conipau}-  might  be 
Hft.  decreed  to  hold  the  lands  in  controversy,  tliat  is, 
the  lands  north  of  Watab,  as  a  trustee  for  the  plaintiff  com- 
])a!iy,  and  that  it  be  required  to  convey  the  same  to  the 
plaintiff  by  a  good  and  sufficient  deed;  also,  that  it  be  re- 
quired to  account  for  the  proceeds  of  all  the  lands  in  con- 
troversy that  it  had  sold.  The  amended  bill  prayed  for  a  can- 
cellation  of  the  aforesaid  deeds  executed  by  the  governor  of 
the  state  of  Minnesota,  as  clouds  upon  the  complainant's  title, 
and  that  the  defendant  company  might  be ,  compelled  tt) 
account  for  the  proceeds  of  such  of  said  lands  embraced  in 
said  deeds  as  it  had  sold  and  conveyed  to  third  parties. 

The  circuit  court  found   and  decided  that  the  deeds  exe- 
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cuted  by  the  governor  of  the  state  of  Minnesota  on  August  22, 
1866,  September  20,  1866,  and  July  26,  1871,  hereinbefore 
mentioned,  were  null  and  void  so  far  as  they  conveyed  lands 
north  of  Watab,  and  that  they  operated  as  a  cloud  upon  the 
plaintiff  company's  title.  57  Fed.  272.  It  accordingly  de- 
creed that  said  deeds  be  canceled  so  far  as  they  operated  to 
cloud  the  plaintiff  cgmpauv's  title,  and  that  the  defendant 
company  pay  to  the  plaintiff  $270,844.05,  the  same  being  the 
amount  found  to  have  been  received  by  the  defendant  com- 
pany on  account  of  lands  sold. 

Both  parties  have  perfected  an  appeal  to  this  court,  and 
both  appeals  are  before  us  on  the  same  record. 

if.  D.  Orover  and  George  B.  Young  {T.  B,  Benton^  on  the 
brief),  for  St.  Paul,  M.  &  M.  By.  Co. 

Fred  M.  Dvdle^i  and  James  McNatight,  for  St.  Paul  &  N.  P. 
B.  Co. 

Before  Caldweli^  Sanbobn,  and  Thayeb,  Circuit  Judges. 

Thayeb,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  first  question   presented  for   consideration  is   one  of 
jurisdiction,  and,  as  both  parties  to  the  suit  are  corporations 
created  by  and  existing  under  the  laws  of  the  state  of  Minne- 
sota, the  decision  of  the  jurisdictional  question  turns  upon  the 
inquiry  whether  the  case  is  one  arising  under  the 
laws  of  the  United  States.     Since  the  recent  de-  f**,*^*\,   _ 
cisions  in  Tennessee  v.  Union  &  Planters'  Bank,  toeatiaii" 
152  U.  S.  454;  Chappell  v.  Waterworth,  155  U.  S. 
102;  and  Postal  Telegraph  Cable  Co.  v.  Alabama,  155  U.  S. 
482,— it  must  be  regarded  as  settled  that  the  circuit  court  of 
the  United  States  cannot  entertain  jurisdiction  of  a  case  as 
one  arising  under  the   constitution,  laws,  or  treaties  of  the 
United  States,  whether  such  suit  is  commenced  therein  origi- 
nally, or  is  brought  there  by  removal,  unless  the  plaintiff's 
complaint  or  declaration  shows  that  it  is  a  case  arising  under 
the  fe  leral  constitution  or  national  laws  or  treaties. 

And  even  under  the  judiciary  act  of  March  3,  1875  (18  Stat. 
470,  c.  137),  the  same  rule,  it  seems,  was  a])plieable  to  suits 
originally  brought  in  the  circuit  court;  that  is  to  say,  under 
that  act  the  right  to  entertain  a  case  brought  therein  origi- 
nally,  on  the  ground  that  it  involved  a  federal  question,  de- 

1)ended  upon  the  iuquiry  whether  the  plaintiff's  statement  of 
lis  cause  of  action  showed  the  existence  of  a  federal  question. 
'I'ennessee  v.  Union  Planters'  Bank,  supra;  Metcalf  v.  Water- 
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town,  128  U.  S.  586,  589.  The  necessary  result  of  this  doctrine  is 
that,  when  a  complaint  filed  in  the  circuit  court  of  the  United 
States  discloses  a  controversy  arising  under  federal  laws,  the 
jurisdiction  of  the  court  will  not  be  defeated  by  any  defense  or 
plea  that  the  defendant  may  see  fit  to  make.  If  the  plain tiflTs 
right  to  sue  in  the  national  courts  is  to  be  tested  solely  by  his 
complaint  or  declaration,  and  is  not  aided  by  any  plea  inter- 
posed by  the  defendant,  no  matter  how  clearly  the  latter  maj 
show  that  the  construction  or  application  of  federal  laws  is 
involved,  then  it  follows  that,  if  jurisdiction  is  fairly  disclosed 
by  the  plaintiff's  statement  of  his  own  cause  of  action,  it  cannot 
be  defeated  by  an  answer  or  plea  so  conceived  and  drawn  as  to 
avoid  the  consideration  of  any  federal  question  or  questions. 

In  other  words,  as  was  said,  in  substance,  in  Osbom  v. 
Bank,  9  Wheat.  738,  824,  the  right  of  the  plaintiff  to  sue  does 
not  depend  upon  the  defense  which  the  defendant  may  choose 
to  set  up,  because  the  right  to  sue  exists,  if  at  all,  before  any 
defense  is  made,  and  must  be  judged  exclusively  as  of  the  date 
of  the  filing  of  the  complaint,  on  the  state  of  facts  therein  dis- 
closed. If,  on  the  face  of  the  complaint  or  declaration,  the 
case  is  one  which  the  court  has  the  power  to  hear  and  deter- 
mine, because  of  the  existence  of  a  federal  question,  it  has  the 
right  to  decide  every  issue  that  may  subsequently  be  raised, 
and  whether  the  decision  of  the  case  ultimately  turns  on  a 
question  of  federal,  local,  or  general  law  is  a  matter  that  in  no 
wise  affects  the  jurisdiction  of  the  court.  Mayor  v.  Cooper,  6 
Wall.  247;  Kailroad  Co.  v,  Mississippi,  102  U.  S.  135,  141; 
Tennessee  v.  Davis,  100  U.  S.  257,  264;  Omaha  Horse  E.  Co. 
V.  Cable  Tramway  Co.,  32  Fed.  Rep.  727. 

In  the  light  of  these  principles,  we  proceed  to  inquire 
whether  any  question  of  a  federal  character  is  presented  by 
the  bill  of  complaint  which  it  may  become  necessary  to  decide 
in  disposing  of  the  issues  involved  in  the  present 
Same—QoM-  controversy.  In  the  consideration  of  this  questitni 
At  bar.  ^^  d^  ^^^  deem  it  essential  to  state  in  detail  all  of 

the  allegations  of  the  amended  bill,  on  which  the 
case  appears  to  have  been  tried  and  decided.  It  will  suflice 
to  say  in  this  behalf  that  the  amended  complaint  set  forth  bv 
appropriate  allegations  all  of  the  legislation,  both  state  and 
national,  affecting  the  land  grant  in  question,  and  all  of  the 
facts  and  circumstances  pertaining  thereto,  which  we  have 
already  recited  at  length  in  the  foregoing  statement.      • 

In  addition  to  such  averments,  the  amended  bill  also  alle*](ed, 
in  substance,  that  the  lands  now  in  controversy,  being  tliose 
situated  north  of  Watab,  were  conveyed  by  the  governor  of 
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the  Btate  of  Minuesota  to  the  First  Division  Coupany  before 
the  line  of  road  along  which  they  specifically  lay  in  place  was 
completed  through  and  coterminous  therewith;  that  the  road 
abreast  of  which  the  disputed  lands  lie  was  constructed  by 
the  plaintiff  company,  and  not  by  the  First  Division  Company; 
that  no  part  of  said  lands  ever  belonged  or  pertained  to  that 
part  of  the  branch  line  which  was  constructed  by  the  First 
Division  Company,  and  that,  in  executing  the  deeds  for  the 
lands  in  controversy  to  the  First  Division  Company,  the 
governor  of  the  state  acted  '*  wrongfully  and  without  authority 
of  law,"  and  that  the  deeds  so  executed  were  "  contrary  to 
law,  and  void.'* 

The  bill  further  averred  that  the  plaintiff  company  was  the 
owner  of,  and  that  it  laid  claim  to,  all  the  lands  in  dispute; 
that  the  defendant  company  had  no  interest  therein  or  right 
thereto  ;  and  it  contained  a  prayer  that  the  plaintiff  company 
be  decreed  to  be  the  owner  of  said  lands,  and  that  the  deet.s 
executed  by  the  governor  be  adjudged  to  be  null  and  void, 
and  that  the  same  be  canceled  as  a  cloud  upon  its  title.  In 
all  of  its  essential  features,  therefore,  the  case  made  by  the 
amended  complaint  was  a  suit  to  remove  a  cloud  and  to  quiet 
title. 

It  does  not  follow,  however,  that  the  case  at  bar  is  one  of 
federal  cognizance  because  it  contains  a  reference  to  numer- 
ous acts  oi  congress,  and  lengthy  extracts  there f rem.  A  case 
which  in  fsct  depends  for  its  decision  upon  questions  of  local 
or  general  law  cannot  be  brought  within  the  jurisdiction  of  a 
federal  tribunal  as  one  arisiug  under  the  constitution  and  laws 
of  the  United  States  merely  by  a  reference  in  tie  complaint 
or  declaration  to  some  federal  statute  or  statutes,  and  by  set- 
ting up  a  claim  thereunder  which  is  merely  colorable,  and  ob- 
viously without  any  reasonable  foundation.  If  such  a  practice 
was  tolerated,  the  result  would  be  that  the  jurisdiction  of  the 
federal  courts  would  be  unduly  enlarged,  and  made  to  com- 
prehend a  class  of  cases  which  were  never  intended  to  be 
tried  therein.  New  Orleans  v.  New  Orleans  Water  Works, 
142  U.  S.  79;  Hamblin  /•.  Land  Co.,  147  U.  S.  532;  St.  Louis, 
etc.,  K.  Co.  V.  State  of  Missouri,  156  U.  S.  478. 

At  this  point  it  accordingly  becomes  necessary  to  examine 
the  various  grounds  upon  which  the  plaintiff  company  predi- 
cates its  right  to  recover.  It  is  obvious  that  it  derives  its 
right  to  sue  solely  from  the  act  passed  by  the  legislature  of 
the  state  of  Minnesota  on  March  1,  1877,  the  material  provi- 
sions of  which  act  have  been  embodied  in  the  foregoing 
statement.     In  the  absence  of  that  enactment,  the  plaintiff 
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company  would  have  no  standing  in  any  court,  state  or  fed- 
eral, to  challenge  the  defendant's  title  to  the  lands  in  contro- 
versy, whether  the  deeds  conveying  the  same  are  valid  or  in- 
valid, void  or  voidable. 

The  iirst  question,  then,  that  is  encountered  in  the  case  is 
whether,  by  the  act  last  aforesaid,  the  legislature  of  the  state 
in  fact  intended  to  transfer  the  lands  north  of  Watab,  which 
had  theretofore  been  deeded  by  the  governor  of  the  state  to 
the  First  Division  Company,  to  such  other  railroad  company 
as  might  construct  the  uncompleted  line  of  road  from  Watau 
to  Brainerd,  and  whether,  if  it  did  so  intend,  the  language  of 
the  act  was  adequate  to  vest  in  such  company  as  elected  to 
complete  the  road  a  legal  title  to  such  lands  north  of  Watab 
and  within  the  limits  of  the  grant  as  the  state  then  had  power 
to  convey. 

With  respect  to  this  question,  a  controversy  arises  between 
the  two  companies.  It  is  the  primary  issue  in  the  case.  And  it 
Merely  eoior-  must  be  Conceded,  we  think,  that  this  controversy 
AMeeUiHof  between  the  parties  raises  a  question  of  local  law 
fMeni  jari»-  which  is  in  uo  wise  dependent  for  its  decision  upon 
etent^feo  out '  *^^  construction  of  any  federal  statute.  But  if  this 
juriidietion  of  primary  question  is  aecided  in  the  affirmative,  as 
eute  eovru.  the  plaintiff  contends  that  it  ought  to  be,  such  deci- 
sion is  not  decisive  of  the  plaintiffs  right  to  recover.  It  is 
merely  one  step  in  the  direction  of  a  recovery,  and,  for  that 
reason,  it  cannot  be  said  that  the  plaintiff's  cause  of  action  is 
founded  solely  on  a  state  law,  and  that  it  grows  out  of  the  act 
of  March  1,  1877.  To  entitle  the  plaintiff  to  a  decree  it  must 
further  show  that  the  deeds  executed  by  the  governor  cover- 
ing lands  north  of  Watab  were  invalid ;  that  the  title  of  the 
state  to  said  lands  was  not  divested  by  the  execution  of  said 
deeds,  and  that  on  March  1,  1877,  the  legislature  of  the  state 
still  had  power  to  convey  said  lands  by  legislative  enactment 
to  such  company  as  might  elect  to  construct  the  uncompleted 
line  from  Watab  to  Brainerd. 

It  is  apparent,  we  think,  that  the  plaintiff  endeavors  to  es- 
tablish the  foregoing  proposition  that  the  deeds  were  in  fact 
void,  and  that  the  lands  m  controversy  remained  subject  to 
the  disposal  of  the  state  of  Minnesota,  because  of  the  inva- 
lidity of  the  prior  conveyances,  on  two  grounds. 

In  tlie  first  place,  it  insists  that  the  Litchfield  agreement  of 
date  February  6,  1864,  which  was  subsequently  approved  and 
confirmed  by  the  state,  operated  as  a  division  of  the  laud 
grant  pertaining  to  the  branch  line,  so  that  neitlier  Litchfield 
nor  his  successor  in  interest,  the  First  Division  Company. 
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could  thereafter  acquire  any  right  or  title  whatsoever  to  auy 
lands  pertaining  to  said  grant  lying  north  of  Watab,  whether 
they  were  located  within  the  place  or  indemnity  limits.  This, 
without  doubt,  is  the  ground  on  which  the  plaintiff  chiefly  re- 
lies for  the  purpose  of  establishing  the  proposition  that  the 
governor  acted  wholly  without  authority  in  executing  deeds 
in  favor  of  the  First  Division  Company  for  the  lands  now  in 
controversy. 

But,  in  addition  to  such  contention,  plaintiff  also  insists, 
and  the  allegations  of  the  bill  seem  to  be  sufliciently  full  and 
specific  to  furnish  a  foundation  for  such  contention,  that  the 
deeds  in  question  were  also  unauthorized  and  void  by  virtue 
of  limitations  and  conditions  found  in  the  several  acts  of  con- 
gress by  which  the  lands  in  controversy  were  granted  to  the 
territory  and  state  of  Minnesota,  in  trust,  to  aid  in  the  con- 
struction of  a  branch  line  of  road  from  St.  Anthony,  via 
Anoka,  St.  Cloud,  and  Crow  Wing,  to  St.  Vincent.  In  sup- 
port of  this  position  it  is  contended,  in  substance,  that  the 
state  held  the  legal  title  to  all  the  lands  embraced  in  the  grant 
in  trust,  and  that  it  could  only  convey  the  same  on  the  con- 
ditions prescribed  in  the  several  acts  of  congress  which 
created  the  trust ;  that,  upon  a  true  construction  of  the  grant, 
the  state  had  no  power  to  convey  lauds  lying  within  place 
limits,  in  advance  of  construction,  after  the  first  120  sections, 
had  been  sold ;  that  it  had  no  power  to  convey  lauds  to  any 
railway  company  unless  the  tracts  so  conveyed  were  **  included 
within  a  continuous  length  of  twenty  miles  of  road " ;  that 
the  granting  act  of  March  3, 1857,  set  apart  and  appropriated 
to  the  construction  of  each  consecutive  section  of  20  miles  of 
road  the  place  lands  lying  abreast  of  or  coterminous  with 
each  section,  and  that  the  granting  act  of  March  3,  1865,  in 
like  manner  set  apart  and  appropriated  to  the  construction  of 
each  consecutive  section  of  10  miles  of  road  enough  place 
and  indemnity  lands  coterminous  therewith  to  make  alto- 
gether 100  sections  of  land  for  each  10  miles  of  road. 

It  is  insisted  that  the  deeds  now  in  controversy  are  invalid, 
without  reference  to  state  legislation,  because  they  were 
executed  by  the  governor  of  the  state  in  violation  of  each  of 
the  foregoing  provisions  claimed  to  have  been  contained  in 
said  acts  of  congress. 

The  ground  first  stated,  on  which  the  plaintiff  company 
bases  its  claim  that  the  deeds  executed  by  the  governor  were 
invalid,  does  not  involve  the  consideration  or  decision  of  any 
federal  question. 

In  construing  the  Litchfield  agreement,  and  in  determining 
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what  lands  the  8t.  Paul  &  Pacific  Bailroad  Company  intended 
Merely  color-  bj  that  Contract  to  transfer  to  Litchfield  and  his 
Able  claim  of  associates,  it  might  be  found  expedient,  or  even 
4*ction  coil-*'  necessary,  to  consult  the  act  of  congress  of  March 
tinned.  3,  1857,  which  is  referred  to  therein,  and  with  re- 

ference to  which  the  contract  appears  to  have  been  executed. 
But,  after  all,  the  point  at  issue  upon  this  branch  of  the  case 
is  the  true  construction  of  that  agreement,  and  that  is  clearly 
a  question  of  general  and  local  law,  inasmuch  as  the  right 
asserted  by  the  plaintiff  depends  upon  that  agreement,  and 
the  local  statute  by  which  it  was  adopted  and  confirmed. 

A  case  does  not  become  one  of  federal  cognizance  because 
it  may  be  found  necessary,  in  construing  a  private  contract  or 
a  local  law  from  which  the  rights  of  the  respective  parties  are 
derived,  to  consult  some  federal  statute  with  a  view  of  ascer- 
taining the  meaning  of  the  contract  or  the  scope  and  effect  of 
the  local  law.  In  such  cases  the  cause  of  action  or  the  de- 
feuse,  as  the  case  may  be,  is  not  founded  on  a  law  of  the 
United  States  in  any  such  sense  as  to  bring  the  suit  within 
tlie  jurisdiction  of  the  federal  courts.  Miller  v,  Swann, 
150  U.  S.  132. 

It  is  equallv  clear,  however,  that  in  so  far  as  the  plaintiff 
company  challenges  the  validity  of  the  deeds  on  the  second 
ground  above  stated,  because  they  were  executed  in  violation 
of  the  provisions  of  the  several  granting  acts  heretofore  men- 
tioned, the  case  at  bar  does  involve  certain  federal  questions 
which  it  might  be  found  necessary  to  decide,  and  on  the  de- 
cision of  which  the  right  of  the  plaintiff  to  recover  would 
depend.  If  the  plaintiff  fails  to  maintain  its  position  that  the 
Litchfield  agreement,  as  confirmed  by  state  legislation,  oper- 
ated ^o  divide  the  grant  and  to  withdraw  the  lands  north  of 
Land  titles  Watab  from  the  reach  of  the  First  Division  Com- 
^erWed  from  pauy,  or  that  the  deeds  in  question  were  executed 
wiMnr**'  "^  violation  of  other  state  laws,  then  it  seems 
federal  jnriii-  obvious  that  the  court  would  find  iteelf  compelled 
diction.  to  consider  the  federal  questions  above  suggested 

— whether  the  deeds  were  rightfully  executed  under  federal 
laws,  and  operated  to  divest  the  state  of  its  title  to  all  or  any 
of  the  lands  therein  described  which  lie  north  of  Watab. 

It  is  proper  to  observe  in  this  connection  that  we  are  not 
concerned  at  present  with  the  merits  of  the  several  proposi- 
tions heretofore  stated  on  which  the  plaintiff  bases  its  claim 
that  the  deeds  executed  by  the  governor  were  void,  and  con- 
veyed no  title  to  the  lands  situated  north  of  Watab.  Whether 
the  construction  that  is  placed  on  the  granting  acts  by  the 
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plaintiff  company  with  a  view  of  impeaching  the  conveyances 
IS  sound  or  unsound,  we  need  not  stop  at  this  point  to  in- 

3uire,  because  the  jurisdiction  of  the  circuit  court  does  not 
epend  on  that  inquiry.  If  it  appears,  in  any  aspect  which 
the  case  may  assume,  that  the  right  of  recovery  may  depend 
upon  a  construction  of  those  acts,  and  if  the  right  to  recover 
so  far  as  it  turns  on  the  construction  of  federal  statutes  is 
not  merely  a  colorable  claim,  but  rests  upon  a  reasonable 
foundation,  then  a  federal  question  is  involved  which  is  ade- 
quate to  confer  jurisdiction. 

We  entertain  no  doubt  that  certain  provisions  contained  in 
the  several  acts  of  congress  relative  to  the  disposal  of  the 
lauds  by  the  state  and  territory  of  Minnesota  are  of  such  a 
nature  as  to  afford  a  reasonable  ground  for  the  contention 
that  the  lands  in  controversy  were  not  conveyed  by  the  gov- 
ernor of  the  state  in  conformity  therewith,  and  that  the  deeds 
were  for  that  reason  voidable,  if  not  void. 

We  think  that  the  plaintiff'  company  may  fairly  invoke  a 
construction  of  those  statutes,  and  that  the  allegations  of  the 
bill  are  su£Scient  for  that  purpose.  Nor  is  it  at  all  material, 
so  far  as  the  question  of  jurisdiction  is  concerned,  that  the 
court  may  not  be  compelled  to  construe  the  acts  of  congress 
in  the  respects  stated,  or  in  any  other,  for,  as  we  have  already 
shown,  its  jurisdiction  does  not  depend  upon  the  nature  of 
the  question  that  is  ultimately  decisive  of  the  plaintiff's  right 
to  recover. 

If  a  case  is  commenced  originally  in  the  circuit  court,  and, 
by  a  fair  construction  of  the  complaint,  it  appears  that  the 
plaintiff  predicates  his  right  to  relief  on  the  meaning  or  effect 
of  a  law  of  the  United  States,  and  the  claim  is  made  in  good 
faith,  so  that  there  is  a  real  instead  of  a  merely  colorable 
controversy,  then  jurisdiction  over  the  case  exists,  even 
though  it  may  appear  that  the  right  to  the  same  relief  is 
asserted  on  another  ground,  that  does  not  involve  the 
consideration  of  a  federal  question.  In  concluding  the 
discussion  on  this  branch  of  the  case,  it  is  proper  to  add 
that  we  do  not  concur  in  the  view  that  the  case  is  one  of  fed- 
eral cognizance  merely  because  the  title  to  the  lands  in  con- 
troversy is  derived  from  the  United  States. 

The  bill  shows  very  conclusively  that  both  parties  claim 
under  the  state  of  Minnesota,  that  the  title  to  the  state  is  not 
challenged,  but  is  conceded  to  be  well-founded  under  the 
granting  acts.  The  questions  at  issue  all  grow  out  of  the 
manner  in  which  the  state  dealt  with  the  lands  after  it 
.acquired  the  same  from  the  general  government.     Nor  is  the 
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case  one  iu  which  the  parties  are  asserting  rights  derived 
respectively  from  conflicting  land  grants.  Under  these  cir- 
cumstances it  must  be  conceded,  we  think,  in  accordance  with 
the  decision  in  Bomie  v.  Casanova,  91  U.  S.  379,  that  a  federal 
question  is  not  involved  in  the  case  merely  because  the 
United  States  is  the  ultimate  source  of  title.  The  jurisdiction 
of  the  court  must  be  upheld,  however,  on  the  ground  hereto- 
fore stated. 

The  next  question  in  order  is  whether  the  legislature  of  the 
state  of  Miuuesota  intended  to  declare  by  the  act  of  March  1, 
ForMureof  1^77,  that  the  particular  lands  in  dispute  were 
iftBdKraat-  thereby  forfeited  to  the  state  and  conferred  on 
DeeUraUoBof  such  company  as  might  thereafter  complete  the 
bjtute.  Yine  fifcm  Watab  to  Brainerd,  notwithstanding  the 

Brevious  conveyance  thereof  by  the  governor  to  the  First 
division  Company.  The  decision  of  this  question  turns 
wholly  upon  the  intention  of  the  legislature,  to  be  ascertained 
by  all  of  the  surrounding  facts  and  circumstances,  and  the 
maxim  must  be  applied  that,  no  matter  how  general  may  be 
the  language  of  a  statute,  that  which  was  not  within  the 
intention  of  the  lawmaker  is  not  within  the  law. 

It  is  a  notable  fact,  in  its  bearing  upon  the  question  now 
under  consideration,  that  two  of  the  deeds,  the  validity  of 
which  is  denied,  were  executed  and  filed  for  record  in  the 
proper  registry  office  of  the  state  of  Minnesota  more  than '10 
years  prior  to  the  act  of  March  1,  1877,  and  that  the  other 
deed  was  executed  and  filed  nearly  6  years  prior  thereto,  to 
wit,  on  July  26,  1871.  In  the  meantime,  that  is  to  say  from 
August,  1866,  to  March,  1877,  the  grantee  in  said  deeds,  the 
First  Division  Company,  had  sold  and  conveyed  over  25,000 
acres  of  the  lands  thus  deeded  to  it,  which  were  situated 
north  of  Watab,  to  various  purchasers,  who  had  settled  upon 
some  of  the  lauds,  and  had  very  likely  made  valuable  im- 
provements thereon.  It  is  not  shown  by  the  record  that  any 
one  had  ever  questioned  the  validity  of  said  conveyances 
prior  to  March  1,  1877,  although,  according  to  the  present 
contention  of  the  plaintiff  company,  the  equitable  title  to 
much  of  the  land  embraced  in  the  deeds,  during  all  of  said 
period,  was  vested  in  the  St.  Paul  &  Pacific  Bailroad  Company, 
which  was  then  a  going  concern,  and  most  likely  active  in  the 
defense  of  its  interests. 

Tlie  plaintiff  company  likewise  failed  to  challenge  the  sev- 
eral deeds  for  eight  years  after  it  had  taken  advantage  of  tbe 
provisions  of  the  act  of  March  1,  1877,  and  had  completed 
the  line  of  road  from  Watab  to  Brainerd,  and  had  thereby  be- 
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come  entitled,  accordiug  to  its  presexit  coDtentioi),  to  demand 
a  conveyance  from  the  state  of  the  lauds  now  in  dispute. 
Moreover,  it  suflfered  a  period  of  five  years  more  to  elapse  be- 
fore it  took  the  position  which  it  now  seeks  to  maintain,  that 
the  deeds  in  question  were  absolutely  void  when  executed, 
and  did  not  even  operate  to  divest  the  state  of  the  legal  title. 

In  view  of  these  facts,  it  admits  of  no  doubt,  we  think,  that 
when  the  act  of  March  1, 1877,  was  adopted,  the  opinion  pre- 
vailed generally  among  all  persons  who  were  aware  of  the 
existence  of  the  deeds  that  they  had  been  executed  in  substan- 
tial conformity  with  existing  laws,  and  were  valid  convey- 
ances. This  Delief  that  the  deeds  operated  to  convey  a  good 
title  was  probably  strengthened  by  the  fact  disclosed  by  the 
testimony  that,  in  executing  the  same,  the  governor  of  the 
state  had  acted  under  and  pursuant  to  the  adv^e  of  the  attor- 
ney general. 

It  has  been  suggested  that  when  the  act  of  March  1,  1877, 
was  adopted,  the  legislature  was  ignorant  of  the  fact  that  any 
lands  north  of  Watab  had  been   conveyed  to  the  ActofMirck 
First  Division  Company.     This  suggestion,  even  if  1. 1877- 
it  was  well  founded,  would  not  determine  the  in-   ■^■■wota 
tention  of  the  legislature  with  respect  to  the  lands  «»"*'^"**' 
in  controversy  :   neither  would  it  be  decisive  of  the  construc- 
tion which  the  act  of  March  1,  1877,  ought  to  receive.     The 
act  shows  very  clearly  that   the  legislature   intended,  by  the 
sale  of  a  part  of  the  forfeited  lands,  to  secure   the  payment 
of  all  claims  that  existed  against  the  St.  Paul  &  Pacific  Bail- 
road  Company  growing  out  of  work  theretofore  done  or  mate- 
rials furnished  by  individuals  towards  the  construction  of  the 
line  north  of  Watab,  and  that  it  also  intended  to  protect  all 
persons  who   had  made   settlements   upon,   or  filed   claims 
against,  any  of  the  lauds  lying  within  the  limits  of  the  grant 
betw^een  Watab  and  Brainerd. 

The  tenth  section  of  the  act,  as  will  be  seen,  excluded  from 
the  grant  made  by  the  State  to  such  compan}^  as  might  com- 
plete the  line  from  Watab  to  Brainerd  all  lands  that  had  been 
settled  upon  in  good  faith,  or  against  which  valid  homestead 
or  pre-emption  claims  had  beeu  tiled  on  or  before  the  pas- 
sage of  the  act.  It  is  not  too  much  to  say  that  the  act  bears  j 
the  strongest  internal  evideuce  of  an  inteutiou  on  the  part  of 
the  legislature  not  to  disturb  existing  rights  or  titles  of  any 
sort,  but  to  protect  settlers  and  all  other  persons  who'  had 
colorable  claims  to  the  land,  or  auy  part  of  it.  The  general 
purpose  seems  to  have  beeu  to  vest  in  such  company  as  might 
complete  the  line  from  Watr.b  to  Brainerd  the  right,  on  com- 
1  (K.  B.)  A.  &  £.  R.  Cas.— 41 


642  LAND   GRANT8  V(n.'1) 

Porfeitwre      St.  Paul,  M.  &  M.  R.  Co.  v.  St.  Paul  &  M.  P.  R.  Co. 

pletion,  to  demand  couveyances  from  the  state  of  suck  lands 
within  the  limits  of  the  grant  as  were  clearly  subject  to  its 
disposal,  because  of  the  existence  of  no  outstanding  claims. 

We  can  scarcely  conceive  it  to  be  possible  that  the  legis- 
lature would  have  been  any  less  solicitous  to  protect  individ- 
uals who  had  purchased  land  from  the  First  Division  Company 
in  reliance  on  the  title  conveyed  by  the  deeds  executed  by 
the  governor,  than  it  was  to  protect  persons  who  had  made  set- 
tlements on  the  land,  possibly  after  the  definite  location  of 
the  line  and  after  the  withdrawal  of  the  lands  from  sale.  On 
the  assumption,  therefore,  that  the  legislature  was  ignorant 
of  the  existence  of  the  deeds,  yet  without  a  more  definite  ex- 
pression of  such  a  purpose,  the  act  ought  not  to  receive  a  con- 
struction that  will  bring  within  its  purview  lands  that  had  al- 
ready been  convej^ed  by  the  governor  to  the  First  Division 
Company,  in  the  belief  that  it  had  earned  the  same  and  was 
justly  entitled  thereto. 

We  are  persuaded,  however,  that  it  is  not  probable  that  the 
legislature  passed  the  act  of  March  1,  1877,  in  ignorance  of 
the  fact  that  the  deeds  in  question  had  been  executed.  The 
long  period  that  had  then  elapsed  since  they  were  executed, 
the  publicity  that  had  been  given  to  the  same  by  filing  them 
in  the  proper  office  and  by  certifying  lists  of  the  tracts  of  land 
thereby  conveyed  to  the  several  counties  where  they  were  sit- 
uated, the  quantity  of  land  that  had  actually  been  sold,  and 
the  discussions  and  investigations  which  usually  precede  the 
passage  of  such  legislative  enactments  as  the  act  of  March 
1,  1877,  render  it  highly  improbable,  we  think,  that  the  legis- 
lature could  have  been  ignorant  that  such  couveyances  had 
been  executed  and  delivered,  and  that  a  portion  of  the  land 
had  been  sold.  It  is  most  reasonable  to  presume  that  the 
legislature  was  well  acquainted  with  the  fact  that  certain 
lauds  north  of  Watab  had  been  conveyed  to  the  First  Division 
Company,  and  that  it  shared  in  the  common  belief  then  enter- 
tained by  all  persons  who  were  aware  of  the  existence  of  the 
deeds,  that  they  had  been  executed  in  accordance  with  law, 
and  that  the  lands  thereby  conveyed  would  not  be  affected  by 
the  provisions  of  the  act,  because  they  were  no  longer  subject 
to  legislative  control. 

From  the  standpoint  occupied  by  the  legislature,  believing 
as  it  did,  no  doubt,  that  the  previous  conveyances  were  valid, 
it  was  both  a  reasonable  and  natural  view  that  the  language 
of  the  act  granting  the  "  lands     ^     ^    *    appertaining  to  the 

Eortion  ot  the  road  it  shall  complete     *    *    *    formerly  held 
J     ^     *    *    the  St.  Paul  and   Pacific  Bailroad  Company  '* 
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•could  oiilj  be  held  applicable  to  lauds  then  subject  to  its  dis- 
posal, tbat  is  to  say,  to  lauds  uot  theretofore  earned  or  con- 
veyed. Moreover,  the  execution  of  the  deeds  by  the  governor 
was  an  act  done  by  him  in  an  official  capacity,  and  future  leg- 
islatures, as  well  as  his  successors  in  office,  were  bound  to 
take  notice  of  what  had  already  been  done  by  the  executive 
department  of  the  government  in  discharge  of  duties  devolved 
upon  it  bj  law. 

There  is  another  consideration  to  be  briefly  noticed  which 
strongly  supports  the  foregoing  conclusions.     The  legal  title 
to  all  the  lands  in  controversy,  at  the  date  of  their  convey- 
ance by  the  governor,  was  undoubtedly  vested  in  upt-ofexee- 
the  state  of  Minnesota.     The  state  had  been  an-  HtiTeor»uto« 
thorized  by  the  general  government  to  dispose  of  u  whieh  u 
the  lands  in  aid  of  the  construction  of  a  certain  y***TlJ/j* 
line  of  railroad.     It  was  obviously  contemplated  illlds  f mted 
by  congress  that  the  state  would  pass  laws  designat-  by  Vmiud 
iug  a  beneficiary  of  the  grant,  and  prescribing  the  **•*•*  *■  »'* 
manner  in  which  the  lands  should  either  be  sold  by  •^■^•"'^*'*- 
the  state,  or  the  title  thereof  be  transferred  to  such  company  or 
companies  as  might  be  formed  to  construct  the  proposed  road. 
Such  laws  were,  in  fact,  passed  both  by  the  territory  and  the 
state,  and  the  local  legislation  on  that  subject,  as  might  have 
been  anticipated,  became  elaborate  and  complex.     The  execu- 
tion of  these  laws  was  committed  to  the  governor  of  the  state. 
He  was  empowered  to  execute  deeds,  from  time  to  time  as  the 
work  of  construction  progressed,  for  all  of  the  lands  lying  with- 
in the  limits  of  the  grant,  and  in  the  discharge  of  that  duty  it 
became  necessary  for  the  governor  to  consider  and  decide 
whether  the  conditions  had  been  fulfilled  which  entitled  the 
beneficiary  company  or  companies   to  demand  conveyances 
from  the  state. 

After  the  St.  Paul  &  Pacific  Bailroad  Company  had  become 
segregated  into  two  corporations  by  the  Litchfield  agreement, 
and  by  the  act  of  the  legislature  approving  and  confirming  the 
agreement,  it  undoubtedly  became  the  duty  of  the  governor 
to  decide,  in  the  first  instance,  how  much  of  the  granted  lands 
passed  by  that  agreement  to  the  First  Division  Company,  and 
whether  it  could  lawfully  lay  claim  to  any  lands,  either  within 
the  place  or  indemnity  limits,  that  were  situated  north  of 
Watab,  and,  if  so,  to  what  extent  it  could  rightfully  lay  claim 
thereto.  The  record  discloses  that  some  of  these  questions 
which  were  thus  committed  to  the  decision  of  the  governor, 
in  the  course  of  time,  and  particularly  in  view  of  the  Litch- 
field agreement,  became  complex  and  difficult  of  solution. 


644  LAKD  GRANTS  Iak  Bj 

Forfaitore     St.  Paul,  M.  &  M.  R.  Co.  v.  St.  Paul  &  M.  P.  R.  Co. 

Inasmuch,  then,  as  the  legal  title  to  the  lands  in  question  waa 
vested  in  the  state,  and  the  governor  had  been  given  power 
to  execute  conveyances  therefor,  and  to  determine,  as  between 
different  companies,  which  was  entitled  to  them,  and  whether 
the  conditions  warranting  a  conveyance  of  the  same  had  been 
fulfilled,  the  conclusion  follows  that  the  deeds  in  controversy 
were  not  void,  but  at  most  were  only  voidable. 

According  to  well-established  principles,  an  erroneous  de- 
cision by  the  chief  magistrate  of  a  question  intrusted  to  him 
SAMe-Eflbet  to  decide  cannot  be  said  to  have  had  the  effect  of 
d'*iT'1b"*  rendering  a  deed  executed  by  him  in  conformity 
emaUTeM  ^^^^  *^^^  decision  absolutely  null  and  void.  The 
iM4  ezM^tad  numberless  titles  in  the  state  of  Minnesota,  and  per- 
»j  ktM.  haps  in  other  states  as  well,  which  rest  upon  deeds, 

executed  by  its  chief  executive  officer  under  similar  circum- 
stances,  and  the  very  common  practice  of  relying  implicitiy 
upon  titles  emanating  from  the  state,  admonish  us  to  oe  cau- 
tious in  sanctioning  the  doctrine  that  a  mistake  made  in  Uie 
construction  of  a  law  is  sufficient  to  render  a  deed  utterly 
void,  although  the  power  to  convey  the  particular  tract  of 
laud  to  some  one  is  undoubtedly  vested  in  the  officer. 

In  the  case  of  U.  8.  -y. Winona  &  St.  P.  R.  Co.,  67  Fed.  Rep  948, 
which  has  been  under  advisement,  and  has  been  considered 
by  this  court  in  connection  with  the  case  at  bar,  we  have 
stated  succinctly  under  what  circumstances  a  patent  for  lajids 
will  be  esteemed  void,  and  when  it  witl  be  held  to  be  merely 
voidable.  It  is  sufficient  to  say  at  present  that,  within  the  rules 
announced  in  that  case,  if  the  governor  of  the  state  of  Minnesota 
acted  under  a  mistaken  view  of  the  law  in  executing  the  sev- 
eral deeds  now  in  question  to  the  First  Division  Company^ 
such  conveyances  were  at  most  only  voidable,  and  so  the  cir- 
cuit court  appears  to  have  held. 

It  results  from  this  view — tliat  if  the  deeds  are  invalid  they 
are  at  most  oulv  voidable — that  we  should  be  forced  to  conclude 
that  the  act  of  March  1,  1877,  was  not  intended  to  declare  a 
forfeiture  of  the  lands  theretofore  conveyed  by  the  governor, 
even  if  we  believed  it  to  be  probable  that  the  legislature  acted 
under  the  impression  that  those  conveyances  had  been  erro- 
neously executed.  We  would  not  feel  authorized  to  infer 
merely  from  the  general  language  of  the  statute  and  in  the 
absence  of  any  allusion  to  said  deeds  or  to  titles  acquired 
thereunder,  that  the  legislature  intended  to  declare,  without 
judicial  proceedings  of  any  sort,  that  the  lands  theretofore 
conveyed  by  the  governor  were  thereby  forfeited  to  the  state 
and  granted  to  another  company. 


'^li.tS°^*]  ^»^  GRANTO  645 

Little  Rock  &  Ft.  S.  Ry.  Co.  «.  Birnie  Vorbiture 

The  question  bow  under  discussion  being  merely  a«  to  the 
intent  of  the  legislature,  it  is  not  necessary  to  decide  whether 
it  was  competent  for  the  state,  by  legislative  enactment,  to 
forfeit  lands  which  had  been  erroneously  conveyed  8a«e-Power 
by  the  governor,  and  were  held  by  the  grantee  ^5,!^^^** '^'^ 
under  a  voidable  deed,  or  whether  the  exercise  of  erroBWHitij 
that  power  pertains  solely  to  the  judiciary,  as  was  fnatMi. 
held  in  Fletcher  v.  Peck,  6  Cranch  87.  For  present  purposes 
it  will  suffice  to  say  that  it  ought  not  to  be  presumed  that  the 
legislature  intended  to  exercise  the  authority  in  question  with- 
out unmistakeable  evidence  of  such  a  purpose,  aud  that  we 
find  nothing  in  the  act  of  March  1,  1877,  or  in  the  circum- 
iitances  which  induced  the  passage  of  that  measure,  which 
satisfies  us  that  such  was  the  legislative  intent.  It  follows, 
from  the  construction  which  we  have  felt  compelled  to  place 
on  the  act  ot  March  1, 1877,  that  the  plaintiff  company  did 
not,  by  the  provisions  of  that  act,  acquire  any  such  title  to  or 
interest  in  the  lands  in  controversy  as  will  enable  it  to  main- 
tain the  suit  at  bar. 

The  decree  of  the  circuit  court  is  accordingly  reversed^  and 
the  cause  is  remanded  to  that  court,  with  directions  to  dis- 
miss the  bill  of  complaint  at  the  complainant's  cost. 


LmLE  Bock  &  Ft.  Smith  Bailway  Co. 

V. 

BiKNiE  (Charles  A.)  et  al. 
(59ilrA.66.) 

Donation  of  Land  to  Railroad  Co.  by  Private  Parties-  Condition  Subte- 
-quent— "  Reasonable  Time  ''—Question  for  Jury. — Where  cert4iin  land  is 
donated  to  a  railroad  company  upon  which  **  to  erect  and  maintain  a  depot, 
and  for  that  purpose  only,"  and  it  is  shown  that  the  donation  was  made 
in  anticipation  of  the  enhancement  in  value  of  adjacent  property  belon^intr 
to  the  donors,  such  occupancy  by  the  company  of  the  land  for  depot  pur'^ 
poses  for  eleven  years  is  a  suflBcient  length  of  time  to  afford  the  donors 
opportunity  to  substantially  realize  from  the  occupancy  the  benefits  reason- 
ably anticipated  at  the  time  of  the  donation;  and  in  an  action  brought 
to  enforce  a  forfeiture  of  the  donated  land,  the  question  whether  such 
land  had  been  occupied  for  a  reasonable  time  for  the  purpose  specified,  is 
properly  left  to  the  jury.     {Pa(/e  653.) 

Same— Construction  of  Condition  Subsequent— Forfeiture  [(1)  p.  655]— 
Evidence.— Where  a  forfeiture  is  sought  of  laud  donated  to  a  railroad  com- 
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pauy  for  tlie  purpose  of  maintaining  a  depot,  and  for  that  purpose  only, 
upon  the  ground  that  the  depot  had  not  remained  upon  the  lots  donated 
for  such  a  length  of  time  as  amounted  to  a  performauce  of  the  conditioa 
of  the  donation,  plaintiffs  do  not  make  a  pHtna  facie  case  by  proving  that 
the  company,  after  occupying  the  land  in  the  manner  required  by  the 
grant  for  eleven  years,  had  removed  the  depot  from  the  land,  and  that 
this  removal  had  rendered  adjacent  property  of  the  plaintiffs  less  valaaUe: 
for  hotel  purposes.  {Page  654.) 
Wood,  J.  dissenting. 

Appeal  from  Sebastian  county  circuit  court.     Beveraed, 

In  1878,  Charles  A.  Birnie,  W.  S.  Birnie,  and  H.  C.  Birnie,. 
donated  to  the  Little  Bock  &  Ft.  Smith  Bailwaj  Company 
certain  lots  in  the  city  of  Ft.  Smith  upon  a  con- 
^  ditiou  subsequent,  the  exact  nature  of  which  is  in 

dispute.  The  company  took  possession  of  the  lots  in  the 
year  mentioned,  and  erected  upon  them  a  depot,  which  it 
maintained  there  until  some  time  during  the  year  1889,  when 
new  depot  buildings  were  put  up  on  other  land,  situated  at  a 
distance  of  several  blocks  from  the  first  location,  and  the  Iota 
obtained  from  the  Birnies  ceased  to  be  occupied  by  any 
building  used  for  depot  purposes. 

This  action,  based  upon  the  alleged  forfeiture  by  the  com- 
pany of  its  right  to  the  lots,  was  brought  by  the  appellees  in 
September,  1890. 

The  writing  by  which  the  grant  to  the  company  was  made,, 
and  which  appears  to  have  been  without  formality  as  an  in- 
strument of  conve^'ance,  having  been  lost,  parol  evidence  wa» 
adduced  to  prove  its  terms,  so  far  as  these  bore  upon  the 
condition  it  contained.  The  eflfect  of  this  evidence  is  con- 
cisely stated  in  the  court's  charge,  as  are  also  the  issues  on 
which  the  parties  went  to  trial. 

The  testimony  of  Charles  Birnie,  who  was  the  principal 
witness  for  the  plaintiffs,  so  far  as  it  is  important  to  refer  to 
it,  was  as  follows  :  He  stated :  "  He  and  other 
Tience.  plaintiffs  owned  the  lots  in  controversy.  That  in 
1878,  the  defendant  railway  companv  being  dv,.Hirous  of  mov- 
ing its  depot  from  the  Cherokee  Nation,  just  opposite  Ft 
Smith,  over  to  tlie  town  of  Ft.  Smitli,  application  was  made 
to  him  and  the  other  heirs  for  a  donation  of  the  lots  for  depot 
purposes.  The  railway  got  the  right  of  way  through  the 
town,  and  they  had  Mr.  Henry  Reutzel,  administrator  of  their 
father's  estate,  to  go  to  witness  and  ask  for  a  donation  of  the 
lots.  Witness  and  his  family  declined  to  make  a  donation, 
and  they  refused  positivel}'  to  sign  a  deed.  Afterwards  some 
other  parties  came  and  proposed  that  plaintiffs  let  the  rail- 
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road  have  that  land  to  put  a  depot  on  and  keep  one  on,  the 
company  already  having  a  right  of  way  through  the  street  or 
alley. 

The  plaintiffs  signed  the  agreement  or  paper  that  was 
offered  them,  giving  the  railway  company  the  privilege  of 
putting  up  a  depot  on  the  lots  in  question.  As  far  as  wit- 
ness could  remember,  the  language  was  that  the  railway  com- 
pany should  have  the  privilege  of  putting  up  and  maintaining 
a  depot  on  these  lots.  This  agreement  was  not  a  deed,  as 
witness  understood  it,  but  was  simply  a  written  agreement  to 
take  possession  for  that  purpose.  Witness'  recollection  was 
that  nothing  was  said  in  the  deed  about  general  railroad  or 
building  railroads  in  an^  way,  because  plaintiffs  had  refused 
to  donate  the  land  outright  to  the  company.  Plaintiffs  felt 
that  they  were  not  able  to  give  the  railway  the  lots,  and  wit- 
ness, for  one,  was  positive  that  he  wanted  the  railroad  simply 
to  have  it  for  depot  purposes  and  the  maintenance  of  a  depot 
thereon.  Witness  stated  that  he  could  not  say  what  the  lots 
were  worth,  but  he  thought  hat,  at  the  time  the  permission  was 
given,  the  property  was  worth  $6000  or  $7000  or  $8000  ;  that 
is,  from  $60  to  $70  a  front  foot.  Witness  said  that  he  under- 
stood that  the  written  instrument  said  that  the  railwa}^  might 
take  possession  of  this  property  for  the  purpose  of  construct- 
ing and  maintaining  a  railway  depot  and  for  no  other  purpose, 
— that  was  his  recollection. 

At  the  time  plaintiffs  gave  this  written  instrument  it  was 
urged  by  the  citizens  of  Ft.  Smith  against  their  wishes,  and 
they  consented  because  they  wanted  a  depot  there, 
and  that  was  the  only  reason  they  would  consent  Slwwii**^"' 
to  make  the  written  instrument.  At  that  time  Ft. 
Smith  was  about  half  the  size  that  it  now  is,  and  it  was  in 
1878  that  the  written  instrument  was  given."  On  cross- 
examination  witness  said  :  **  That  the  word  '  depot  *  or  *  deprt 
purposes '  was  all  that  was  in  that  written  instrument.  I  e 
did  not  know  whether  it  was  freight  depot  or  passenger  depot, 
but  he  intended  it  for  a  passenger  depot.  Part  of  the  depot 
building  was  on  lot  10,  and  then  they  moved  the  old  passen- 
ger  depot  down  to  where  the  large  passenger  depot  is  now, 
and  the  old  building  is  still  standing  on  lot  9.  Two  depots 
were  built  on  these  lots.  The  first  one  was  a  combined 
passenger  and  freight,  and  after  that  they  put  up  the  old  depot 
for  passenger  purposes.  Witness  could  not  say  when  this  was 
done.  The  second  depot  was  built  some  little  time  after  the 
first.  The  first  one  was  put  up  ;  then  they  put  up  a  long  row 
of  cotton  pens,  that  came  down  to  Walnut  street ;  and  then 
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the  basiness  of  the  company  got  so  large  that  they  had  to 
use  the  old  passenger  depot  for  a  freight  depot,  and  they  put 
up  another  passenger  depot  on  the  lots.  In  1889,  witness 
said,  the  freight  depot  was  torn  down.  It  stood  on  the  lots 
in  question  from  1878  to  1889.  Witness  said  that  plaintiffs 
owned  other  lots  across  the  alley  from  these  lots,  but  sold 
them  to  AI  Belt,  about  the  time  the  railway  company  moved 
the  depot.  He  got  $6000  for  these  lots.  At  the  time  witness 
sold  this  other  property  he  got  full  value  for  it.  He  also 
stated  that  the  benefit  he  expected  from  the  location  of  the 
depot  was  the  enhanced  value  of  those  lots  for  hotel  purposes. 

It  does  not  appear  whether  any  improvements  were  ever 
put  upon  the  lots.  W.  S.  Birnie,  after  giving  other  testimony 
as  to  the  terms  of  the  donation,  stated,  on  cross- 
!i«Id**'  •"■■  examination :  "  That  he  did  not  know  what  length 
of  time  the  depot  was  to  be  maintained.  The  com- 
pany did  build  a  combined  passenger  and  freight  depot 
upon  the  land.  He  had  nothing  to  do  with  the  management 
of  the  property,  as  his  brother  Charles  always  attended  to  it 
He  could  not  say,  when  Charles  sold  the  lots  across  from  the 
depot,  whether  he  got  full  value  or  not.  Witness,  when  he 
signed  the  written  instrument,  had  no  object  whatever  in  the 
matter ;  he  did  what  his  brother  Charles  advised.  Plaintiffs 
owned  other  property  around  Ft.  Smith, — a  good  deal  of  it 
They  had  sold  some  of  this  property." 

George  H.  Lyman,  also  a  witness  for  the  plaintiffs,  stated  : 
*'  That  the  moving  of  the  depot  from  these  lots  might  decrease 
the  value  of  the  adjoining  Birnie  property  some,  and,  again, 
it  would  increase  its  value  for  other  purposes.  This  adjoining 
Birnie  property  was  never  used,  as  far  as  witness  knew,  for 
hotel  purposes.*' 

H.  C.  Birnie  testified :  "  That  he  was  one  of  the  plaintiffs, 
and  that  his  recollection  was  that  the  written  instrument  was 
given  to  the  railwa}'  company  for  the  purpose  of  enabling 
them  to  build  and  maintain  a  depot,  and  for  no  other  purpose. 
Tills  was  the  only  consideration  named  in  the  instrument 
Witness  knew  nothing  about  the  length  of  time  the  railway 
company  was  to  have  the  laud ;  in  fact,  knew  very  little  about 
the  transaction.  Witness  stated  that  at  the  time  the  written 
instrument  was  made,  in  1878,  the  principal  business  portion 
of  the  town  was  on  Garrison  avenue.  Since  that  time  the  re- 
tail trade  has  moved  up  the  avenue.  At  that  time  the  prop- 
erty in  question  was  near  the  business  portion  of  the  town. 
Since  that  time  the  business  portion  of  the  town  has  moved 
up  Garrison  avenue,  away  from  these  lots.     There  were  hotels 
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down  on  Second  street  and  on  Walnut  street  and  the  St. 
Charles  Hotel  was  there,  where  it  is  now,  at  that  time/' 

J.  K.  Foltz  testified  that  the  removal  of  the  depot  depreci- 
ated the  value  of  lots  1  and  2  for  hotel  purposes.  The  land 
donated  was  part  of  block  2.  The  plaintiffs,  at  the  time  of 
the  donation,  also  owned  lots  1  and  2  in  the  same  block. 
These  two  lots  are  the  lots  spoken  of  by  Charles  Birnie  as 
having  been  sold  to  Belt.  The  evidence  does  not  show  what 
their  value  was  when  the  depot  was  established. 

James  Brizzolara,  a  witness  for  the  defendant,  stated,  among 
other  things,  that,  in  the  instrument  executed  by  the  plaintiffs 
to  the  defendant,  there  was  nothing  said  as  to  the  length  of 
time  the  depot  was  to  remain  where  it  was  then  placed ;  and 
in  this  respect  his  testimony  was  without  contradiction. 

The  defendant  requested  the  following  instruction,  which 
was  refused  :  ''  (1)  That,  under  the  circumstances  and  facts  as 
developed  by  the  testimony  of  the  witnesses  in  this 
<$ase,  the  rise  and  fall  in  the  value  of  the  real  estate  iittri«U4Mu 
in  the  city  of  Ft.  Smith  from  1878  to  1889  (a  period 
of  eleven  years),  the  plaintiffs  being  residents  of  Ft.  Smith 
during  all  that  time,  with  full  opportunity  to  know  and  under- 
stand as  to  such  rise  and  fall  in  the  value  of  real  estate,  such 
period  of  eleven  years,  during  which  the  defendant  did  build 
And  maintain  a  depot  on  the  lots,  was  a  reasonable  length  of 
time  to  afford  the  plaintiffs  full  opportunity  to  substantially 
receive,  from  the  occupancy  of  the  lots  by  a  depot,  all  the 
benefits  they  anticipated  therefrom  at  the  time  of  the  dona- 
tion, and  your  verdict  should  be  for  the  defendant." 

The  charge  of  the  court  was  as  follows :  *'  (1)  Plaintiffs  sue  the 
defendant  for  the  value  of  certain  lots  which  they  claim  have 
reverted  to  them  by  forfeiture,  in  that  the  defend- 
ant has  broken  the  condition  upon  which  they  were  coJrtT** 
donated  to  it.     The  first  question  is,  what  were  the 
terms  of   the   condition   of   the   so-called  *  donation  *  under 
which  defendant  took  possession?     Col.  Brizzolara  testifies 
that  the  condition  of  donation  was  simply  *  for  depot  pur- 
poses ; '  C.  A.  Birnie,  that  '  the  railroad  should  take  posses- 
sion, build  and  maintain  a  depot   on   the   lots,  and  for   no 
other  purpose  ; '  W.  S.  Biniie,  that  it  was  *  to  erect  aud  main- 
tain  a  depot  and  for  that  purpose  only.'     It  is  conceded  that 
there  were  in  the  written  instrument  no  other  terms,  limita- 
tions, or  restrictions  other  than  the  condition  (whichever  it 
may  have  been)  as  testified  to  by  the  said  witnesses. 

(2)  If  the  language  of  the  condition  was  as  testified  to  by 
Col.  Brizzolara,  and  if  defendant  -is  occupying  and  using  said 
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lots  for  its  necessary  depot  switches,  in  connection  witb  its 
present  depots,  defendant  has  not  forfeited  the  lots,  and  is 
entitled  to  a  verdict. 

(3)  If  the  language  of  the  condition  was  as  testified  to  by 
the  Birnies  (for  the  effect  of  the  language  given  by  each  is 
about  the  same),  then  the  case  turns  upon  what  that  condition 
required  the  railroad  to  do,  and  whether  the  removal  of  the 
depot  was  a  breach  of  that  condition,  and  a  forfeiture  of  the 
lots  back  to  the  plaintiffs.  Now,  the  court  tells  you  that  by 
the  language  of  the  condition,  as  given  by  the  Birnies,  the 
railroad  was  required  to  build  a  depot  (which  it  is  conceded 
was  done),  and  to  maintain  and  keep  it  there  for  such  a  length 
of  time  as  that  the  Birnies  would  have  full  opportunity  and 
time  to  substantially  realize  the  benefits  they,  at  the  time, 
reasonably  expected  to  accrue  to  them  from  the  location  of  a 
depot.  In  other  words,  the  language  of  the  donation  does 
not,  in  the  eye  of  the  law,  require  that  the  defendant  should 
keep  and  maintain  a  depot  on  the  lots  always;  but  the  law 
says  that  by  it  the  defendant  was  recjuired  to  locate  its  depot 
on  them  in  good  faith,  and  to  keep  it  there  for  a  reasonable 
length  of  time, — that  is,  for  such  time  as  would  give  the  Bir- 
nies ample  time  and  opportunity  to  realize  whatever  benefit 
they  expected,  at  the  time  of  the  donation,  from  the  location. 
It  does  not  matter  that  the  Birnies  did  not  realize  any  bene- 
fit therefrom.  If  the  depot  remained  on  the  lots  for  such  time 
as  that  they  had  full  opportunity  to  substantially  realize  the 
advantages,  if  any,  that  at  the  time  the  location  of  the  depot 
on  the  lots  was  to  them,  the  defendant  cannot  be  deprived  of 
the  property.  As  to  whether  the  occupancy  by  the  railroad 
of  the  lots  as  a  depot  from  1878  to  1889  was  for  a  reasonable 
length  of  time  to  afford  the  plaintiffs  full  opportunity  to  sub- 
stantially receive  from  tJie  occupancy  all  the  benefits  the}' 
anticipated  therefrom  at  the  time  of  the  donation,  j'ou  are  to 
determine. 

(4)  If  you  find  for  the  plaintiffs,  you  will  give  them,  n^ 
damages,  the  value  of  the  property  at  the  time  of  the  filiii^' 
the  complaint  herein."     The  jury  returned  a  verdict  for  the 

Plaintiffs,  and  assessed  their  damages  at  the  sum  of  13000. 
he  defendant  moved  for  a  new  trial  on  the  ground  that  the 
court  erred  in  refusing  the  defendant's  instruction,  and  iu 
giviog  the  third  and  fourth  of  the  court's  instructions. 

Dodge  dk  Johnson^  for  appellant. 
Britton  dt  Tabor,  for  appellees. 

Mansfield,  J.  (after  stating  the  facts). — It  is  conceded  thuC, 
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the  defendant  having  appropriated  the  lots  in  controversy  to 
general  railroad  purposes  by  occupying  them  with  j,^,^!^,^  , 
its  main  track  and  side  tracks,  the  plaintiff  could  quMtiom. 
not  have  maintained  ejectment  to  recover  them,' 
and  that  this  action  was  simply  to  recover  their  value.  Such 
being  the  nature  of  the  case,  it  is  urged  that  the  plaintiffa 
could  only  proceed  as  upon  a  complaint  in  equity  to  enforce 
a  vendor's  lien  ;  and  this,  it  is  said,  is  the  doctrine  of  Organ 
V.  Railway  Co.,  51  Ark.  266,  11  S.  W.  96. 

But  that  decision,  while  it  upholds  the  right  to  relief  in 
equity  on  the  facts  there  presented,  does  not  limit  the  land* 
owner  to  an  equitable  remedy  in  all  cases  where  his  property 
is  taken  without  statutory  proceedings  and  without  compensa- 
tion ;  and  the  opinion  of  the  court  does  not  undertake  to  say 
that  such  compensation  might  not,  in  some  cases,  be  the  sub- 
ject of  a  recovery  at  law. 

The  following  extract  from  the  opinion  referred  to  will  indi- 
cate that  the  rule  stated  was  not  confined  to  equitable  pro- 
ceedings :  "  The  right,"  said  the  court,  "  to  property  taken  [by 
a  railroad  company],  can  only  be  acquired  by  the  company  by 
purchase,  by  adverse  possession  for  the  statutory  period,  or 
by  statutory  proceedings  for  the  assessment  of  damages. 
The  company  can  only  acquire  it  through  the  right  of  eminent 
domain  by  making  just  compensation.  Until  then  it  remains 
in  the  original  owner.  The  power  to  take  and  the  obligation 
to  indemnify  for  the  taking  are  inseparable.  But  the  owner 
may  waive  formal  condemnation  proceedings,  and  all  formal 
modes  of  transfer,  and  elect  to  regard  the  action  of  the  rail- 
road company  as  taking  the  land  under  the  right  of  eminent 
domain,  and  demand  and  recover  just  compensation." 

Amoug  the  cases  cited  by  the  opinion  in  this  connection  is 
one  in  which  the  supreme  court  of  Kansas  sustained  the  right 
of  a  landowner  to  recover,  in  an  ordinary  action,  compensa- 
tion for  damages  suffered  by  the  wrongful  appropriation  of 
his  land  by  a  railroad  company.  Cohen  v.  Bailroad  Co.,  34 
Kan.  158,  8  Pac.  138. 

But  tlie  question  as  to  whether  the  remedy  should  be  equit- 
able is  not  raised  in  this  record.  The  defendant  made  no 
motion  to  transfer  the  cause  to  the  equity  docket,  and  is  not, 
therefore,  in  a  situation  to  complain  that  it  was  tried  at  law. 
Without  regard  to  the  form  of  the  proceeding,  the  plaintiffs, 
if  they  were  entitled  to  recover  at  all,  were  entitled  to  a  judg- 

'  See  Reichert  v,  St.  L.  &  S.  F.  Ry.  Co.,  51  Ark.  491. 
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ment  for  the  value  of  the  laud ;  and  this  could  have  faaen  ao 
framed  as  to  vest  title  to  the  property  iu  the  company. 

Although  much  of  the  argument  of  counsel  on  both  aides  is 
devoted  to  a  construction  of  the  condition  of  the  grant  to  the 
defendant,  neither  of  the  parties  appears  to  have  insisted  at 
the  trial  upon  any  interpretation  different  from  that  found  in 
the  court's  charge.  No  part  of  the  charge  was  objected  to 
by  the  plaintiffs,  and  the  defendant's  request  is  not  materially 
different  from  the  court's  third  instruction  as  to  the  effect  of 
the  condition. 

The  objection  made  to  the  fourth  instruction  has  not  been 

insisted  upon,  and  the  only  questions  to  be  decided 

iMM  luted!     *'®  Q-)  whether  it  was  error  to  submit  to  the  jury 

the  question  of  reasonable  time,  and  (2)  whether 

the  evidence  is  sufficient  to  support  the  verdict 

Except  with  reference  to  some  particular  classes  of  cases, 
the  authorities  do  not  lay  down  any  general  rule  for  deter- 
mining when  the  question  of  reasonable  time  is  for 
timnMVbwd  ^®  court  and  when  it  is  for  the  jury.     It  is  always 
grtMt.  iox  the  court,  it  seems,  when  it  may  be  decided  by 

applying  some  positive  rule  of  law  or  by  the  con- 
struction of  a  written  instrument. 

In  other  oases,  whether  the  question  is  one  that  may  be  re- 
solved without  the  aid  of  a  jury  depends  upon  the  circum- 
stances out  of  which  it  arises.  Derosia  v.  Kailroad  Co.,  18 
Minn.  133-143  (Gil.  119,  19  Am.  &  Eng.  Enc.  Law,  pp.  640. 
641,  note  4  ;  Id.  p.  642,  note  2;  Starkie,  Ev.  774 ;  Mayor,  etc.,  v. 
East  Tennessee,  etc.,  E.  Co.,  (Ga.)  9  8.  E.  1129.'  The  time  may 
be  "  so  short  or  so  long  that  the  court  will  declare  it  to  be 
reasonable  or  unreasonable  as  matter  of  law."  Johnson  v. 
Agricultural  Co.,  20  Mo.  App.  100;  Bank  v.  Woodward,  18  Pa. 
St.  362. 

But  where  the  time  falls  between  these  extremes,  or  the 
motives  of  a  party  are  involved,  or  where  the  facts  are  not 
clearly  established,  or  are  such  that  men  of  equal  intelligence 
might  draw  from  them  different  conclusions,  in  such  cases 
what  constitutes  a  reasonable  time  is  a  question  to  be  an- 
swered by  a  jury.  Lamb  v.  Transportation  Co.,  2  Daly  473; 
Hill  V.  Hobart,  16  Me.  164;  Druse  v.  Wheeler,  26  Mich.  189; 
Bank  v.  Woodward,  18  Pa.  St.  362. 

Leaving  out  of  view  for  the  present  the  question  made  here 
as  to  the  sufficiency  of  the  evidence  to  establish  the  plaintiffs' 

»See,  also,  Luckhart  v.  Ogden,  80  Cal.  547. 
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canse  of  action^  we  think  the  court  did  not  err  in  treating  this 
case  as  one  which  it  was  not  improper  to  submit  to 
a  jury,  and  the  defendant's  request  was  therefore  !*|"*^JJ^'* 
properly  denied.    But  although  the  reasonable  time  dsteraiiiieiiir 
to  be  arrived  at  was  not  one  that  could  be  defined 
and  limited  by  the  mere  application  of  a  legal  principle/  and 
was  therefore  one  to  be  drawn,  in  a  general  sense,  as  a  con- 
clusion of  fact  from  the  evidence,  it  was  so  nearly  a  conclusion 
of  law  that  a  just  solution   of  the   question  would  no  doubt 
have  been  facilitated  by  a  special  finding  of  facts.* 

A  special  finding  was  not,  however,  requested,  and  we  dis- 
cover no  objection  to  the  charge  under  which  the  general  ver- 
dict was  returned. 

Whether  the  verdict  rests  upon  evidence  legally  sufficient 
to  support  it  is  a  more  embarrassing  question.  In  determin- 
ing whether,  "  in  point  of  fact," '  the  time  during  which  the 
depot  was  muntained  upon  he  lots  was  a  reasonable  time 
within  the  meaning  of  the  court's  charge,  the  jury  were  not  at 
liberty  to  act  upon  a  mere  opinion  of  their  own  that  it  was  un- 
reasonable, but  it  was  for  them  to  say  whether  the  time  was 
reasonable  in  the  sense  that  it  gave  the  plaintiffs  ''  full  oppor- 
tunity "  to  substantially  realize  the  benefits  they,  at  the  time 
of  the  donation,  '*  reasonably  expected  to  accrue  to  them  from 
the  location  of  the  depot." 

And  the  issue  was  such  that  the  plaintiffs  were  not  entitled 
to  a  verdict  unless  they  had  shown,  by  a  preponderance  of  the 
evidence  that  the  time  was  not,  in  the  sense  suggested,  reason- 
able. 

Their  cause  of  action  was  grounded  upon  the  alleged  fact 
that  the  lots  had  reverted  to  them;  and  this  reversion  they 
could  only  prove  by  showing  that  the  depot  had  not  remained 
upon  the  lots  for  such  length  of  time  as  amounted 
to  a  performance  of  the  condition  on  which  the  !J^tr"]J'* 
property  was  g^ranted.     That  the  proposition  on  den  of  proof.' 
which  they  relied   might  be  stated  in  a  negative 
form,  namely,  that  the  time  was  not  reasonable,  did  not  re- 
lieve tbem  of  the  burden  of   proof.*     With  more  propriety 
their  proposition  can  be  said  to  be  the  affirmative  one — that 
the  defendant's  right  to  the  lots  has  been  forfeited  ;  and  this 
tbey  were  required  to  sustain  by  showing  that  a  greater  time 
was  essential  to  a  fulfilment   of    the  condition  subsequent. 

'  Starkie,  Ev.  pp.  774,  776,  note  s. 

*  Id,    See,  also,  Mansf.  Dig.  sees.  5142,  5148. 

■Starkie,  Ev.  774;  Luckhart  v.  Ogden,  30  Cal.  560. 

<1  Whart.  Ev.  356,  857;  Goodwin  v.  Smith,  72  Tnd   114. 
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Unless  a  forfeiture  Lad  occarred,  the  plaintiffs  did  not  own 
the  depot  lots,  and,  if  they  did  not  own  them,  thej  had  no 
right  to  recover  their  value. 

Now  it  seems  to  us  that  the  plaintiffs  did  not  make  a  p^-ima- 

fojcie  case  by  merely  proving  that  the  railway*  company,  after 

occupying  the  land  donated  in  the  manner  required 

Forffiiure  or     by  the  grant  for  11  years,  had  removed  the  depot 

Itmonlttbte-     ^^^^  them,  and  that  this  removal  had  rendered  the 

•qanBt.  t^o  adjacent  lots  less  valuable  for  hotel  purposes; 

and  yet  these  facts  appear  to  be  substantially  all 

that  the  jury  could  have  found,  favorable  to  the  cause  of  the 

plaintiffs,  from  the  evidence  set  forth  in  the  abstracts  of  the 

record. 

From  these  facts,  standing  alone,  it  does  not  result,  as  a 
<^()uclusion  of  law,  that  the  time  during  which  the  depot  was 
maintained  at  its  original  location  was  not  a  reasonable  one; 
for,  notwithstanding  such  facts,  it  may  have  been  true  that  all 
the  enhancement  of  value  reasonably  anticipated  to  lots  1 
Aud  2  for  hotel  purposes  might  have  been  realized  longf 
before  the  chauge  of  location,  or  may  have  been  received  by 
the  plaintiffs  on  the  sale  of  the  property  to  Belt. 

It  is  not  shown  that  lots  1  and  2  had  any  peculiar  advan- 
tages as  a  site  for  an  hotel  over  ofcher  lots  in  the  same 
vicinity,  or  that  they  were  ever  improved  or  used  for  that  pur- 
pose, or  were  likely  to  be  at  the  time  the  depot  was  removed ; 
and  from  all  the  circumstances  of  the  case  it  is  reasonable  to 
suppose  that  any  influence  exerted  on  the  value  of  the  lots  for 
hotel  purposes,  by  the  mere  presence  of  the  depot,  may  have 
been  fully  developed  before  they  were  sold. 

And,  if  that  influence  had  reached  its  maximum  before  the 
removal  of  the  depot,  it  does  not  aid  the  plaintiffs*  case  to 
show  that  the  removal  depreciated  the  value  of  the  lots,  or 
that  they  were  sold  in  anticipation  of  such  depreciation,  for  ic 
still  may  be  true  that  11  years  had  afforded  the  opportunity 
for  enjoyiug  all  the  benefits  originally  expected. 

The  evidence  shows  that  Ft.  Smith  nearly,  or  quite,  doubled 
its  population  between  the  date  of  the  depot's  first  establish- 
ment and  the  month  of  September  following  its  removal  to  a 
new  location.  Eleven  years  falling  within  this  era  of  the 
city's  growth  would  seem  to  be  sufficient  period  in  which  to 
obtain  all  the  benefits  constituting  the  inducement  to  the 
plaintiffs'  donation.'     it  was  a  period  during  which  the  busi- 

•Railway  Co.  v.  Barbour,  89  Ind.  378;  Railway  Co.  v.  Marshall,  136  U. 
S.  393,  10  Sup.  Ct.  846;  Close  v.  Railway  Co.  (Iowa)  19  N.  W.  886. 


^r1*m°^']  ^'^^^  GRANTS  666 

Abstracts  of  Recent  Decisions  Forfeiture 

11688  of  the  city  moved  away  from  the  vicinity  of  lots  1  and  2, 
and,  if  there  was  anything  peculiar  in  the  situation  of  that 
property,  making  a  longer  time  necessary  to  the  enjoyment  of 
all  the  advantages  or  benefits  contemplated  by  the  condition 
of  the  grant  as  construed  by  the  court,  it  was  incumlient  upon 
the  plaintiflfs  to  show  it.  As  the  evidence  on  the  part  of  the 
plaintiffs  is,  in  our  opinion,  entirely  consistent  with  the  prop- 
osition that  the  time  in  question  was  in  fact  reasonable,  we 
cannot  hold  it  sufiicient  to  sustain  the  verdict.* 

The  judgment  is  therefore  reversedy  and  the  cause  remanded 
for  a  new  trial. 

Hughes,  J.,  did  not  participate.     Wood,  J.,  dissenting. 


ABSTRACTS   OF   RECENT   DECISIONS 

(1)  Forfeiture  of  Land  Grants  [(1).  p.  Q5S]—AtIa7iHc  dJ  Pacific  R.  Co. 
— Act  of  July  8,1886 — Rights  of  Southern  Pacific  R,  Co. — The  act  of 
Congress  of  July  27,  1866  (14  Stat,  at  L.  292),  authorizing  the  con- 
struction of  the  Atlantic  and  Pacific  K.  Go.  granted  to  it  lands  in  aid 
of  the  construction  of  its  line,  by  section  18,  authorized  the  South- 
ern Pacific  R.  Co.  to  connect  with  it,  and  provided  that  it  should 
have  the  same  grants  of  land,  subject  to  the  conditions  prescribed 
by  the  act.  By  the  act  of  March  3,  1871  (16  Stat,  at  L.  573), 
incorporating  the  Texas  Pacific  R.  Co.,  certain  grants  were  made  to 
it,  and  by  section  23  the  Southern  Pacific  Co.  was  autliorized  to 
make  connections  with  its  line  of  road  with  the  same  rights  and 
privileges  and  subject  to  the  same  conditions  contained  in  sec- 
tion 18  of  the  act  of  1866.  Held,  that  it  was  not  the  intent  of  con- 
gress that  any  of  the  lands  embraced  by  the  grant  of  July  27, 1866, 
to  the  Atlantic  &  Pacific  Company  should  pass  conditionally  to  the 
Southern  Pacific  Company  by  the  grant  of  March  3,  1871,  but,  on 
the  contrary,  that  congress  intended  that  all  lands  embraced  in  the 
prior  grant  to  the  Atlantic  &  Tacific  Company  should  be  definitely 
excepted  from  the  later  grant  to  the  Southern  Pacific  CompaTiy, 
and  that  the  Atlantic  &  Pacific  Company,  having  forfeited  the  lands 
granted  to  it  by  the  act  of  July  27,  1866,  by  reason  of  its  failure  to 
comply  with  the  conditions  upon  which  the  gmnt  was  made,  and 
congress  having,  by  the  act  of  July  6,  1886,  declared  the  forfeiture, 
the  latter  resulted  in  restoring  the  lands  to  tlie  government,  aTid  did 
not  pass  tjhem  to  the  Southern  Pacific  Company,  or  to  its  grantees, 
who  necessarily  took  with  notice  of  the  grants.  United  States  r. 
Southern  Pac.  R.  Co.,  (U.  S.  Cir.  Ct.  S.  Dist.  Cal.)  62  Fed.   Rep. 

"Railway  Co.  v,  Henderson,  57  Ark.  402,  21  S.  W.  878;  Catlett  o.  Rail- 
-way  Co.,  57  Ark.  461,  21  8.  W.  1062. 
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531,  citing  Missoiiri,  K,  &  T.  R.  Co.  v.  Kangae  Pac.  R,  Co.,  97  U. 
S.  491;  U.  S.  V.  Southern  Pac.  R.  Co.,  146  U.  S.  598,  57  Am.  & 
Eng.  R.  Cas.  316. 

Same— Right  of  Individual  to  Invoice  Aid  of  United  States  to  Forfeit  Land 
Grant.— A  suit  in  the  name  of  the  United  States  for  the  restoration 
to  it  of  the  title  to  lands  granted  in  aid  of  railroad  construction, 
cannot  be  maintained  in  the  interest  of  a  private  individual  to  ob- 
tain relief  from  which  he  would  otherwise  be  precluded  on  every 
principle  of  law  or  equity,  when  the  United  States  has  no  interest  to 
protect,  and  no  governmental  duty  to  perform.  Union  Pac.  R.  Co. 
V,  United  States  (U.  S.  Oir.  Ct.  App.  8th  Cir.)  67  Fed.  Rep.  975. 

Same— Restoration  of  Title  to  United  SX^X%%—Act  of  Cong,  March  3, 
ISSl— Rights  of  Bo  It  a  Fide  Purchasers, — Under  the  act  of  March 
3,  1887  (24  Stat.  556),  authorizing  suits  by  the  United  States  to 
restore  to  itstdf  title  to  lands  granted  to  a  state  to  aid  in  the  con- 
struction of  railroads,  a  suit  will  not  lie  against  a  bona  fide  pur- 
chaser for  value  without  notice  of  any  defects  in  his  title  for  the 
purpose  of  cancelling  a  certification  to  a  state  and  of  restoring  the 
title,  U.  S.  V.  St.  Paul  &  S.  C.  R.  Co.  (U.  S.  Ct.  App.  8fch  Cir.)  67 
Fed.  Rep.  973,  following  U.  S.  v.  Winona  &  St.  P.  R.  Co.,  67  Fed. 
Rep.  948. 

Same— Vesting  of  Title — Failure  to  Comply  With  Conditions  of  Grant— 
Waiver  of  Forfeiture— Forfeiture  by  State— Rights  of  Settlers.— In  Vicks- 
burg,  S.  &  P.  R.  Co.  f.  Elmore,  (La.)  15  So.  Rep.  701,  the  syllabus 
by  the  court  bearing  on  this  subject  is  as  follows  : 

**  The  grant  of  lands  by  the  United  States  in  aid  of  a  railroad — 
the  state  named  as  trustee  for  the  road ;  the  lands  to  revert  to  the 
United  States  if  the  road  is  not  completed  iu  10  years;  the  lands 
boin<T  identified  by  the  grant,  and  the  listing  approved,  as  directed 
by  the  act  of  congress — vests  title  in  the  railroad  company,  although 
the  road  is  not  built  within  the  limited  time  specified  m  the  act; 
the  grantor  not  insisting  on  the  reversion,  but  accepting  the  sub- 
S(^quent  completion  of  the  road  as  compliance  with  the  grant 
Act  Cong.  3d  June,  1856,  11  Stat.  18);  Schulenberg  v.  Harriman, 
21  Wall.  44;  Railroad  Co.  v.  Sledge,  41  La.  Ann.  896;  Mower  r. 
Komp,  12  La.  Ann.  1019. 

"  The  state,  a  mere  trustee,  cannot  declare  a  forfeiture  of  the 
lands  granted.  Act  39  of  1879;  State  v.  Vicksburg,  S.  &  P.  R.  Co., 
44  La.  Ann.  984. 

"  Those  who  settle  on  such  lands  in  the  face  of  the  ^rant  cannot 
hold  against  the  railroad  company,  and  are  possessors  in  bad  faith, 
though  the  settlements  are  in  contemplation  of  homestead  en iries, 
and  are  made  after  the  10-year  limit  in  the  grant,  and  the  non-com- 
pi '^tion  of  the  road  within  that  period;  for  all  have  notice  that  the 
grant,  by  its  terms,  takes  effect  from  its  date,  and  that  conditions 
subsequent,  i.  «.,  the  non-completion  of  the  road,  may  be  waived, 
and  can  be  insisted  on  only  by  the  United  States,  by  declaring  the 
lands  open   for  entry,  or   by  equivalent  act  revoking  the  grant. 
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Civ.  Code,  arts*  503,  3450-3453;  Railroad  Co.  v.  Sledge,  41  La.  Ann. 
896.  *' 

%wn\%^Abrogation  of  Orant  to  Northern  Pacific  R  Co.  of  July  2, 
1864,  by  Joint  Resolution  of  May  31, 1870. — The  grant  by  eonffress 
j[July  2, 1864)  to  the  Northern  Pacific  Railroad  Company,  of  land 
in  aid  of  the  constrnction  of  a  railroad  across  the  Cascade  Moun- 
tains to  Puget  Sound,  was  not  abrogated  by  the  joint  resolution  of 
May  31,  1870,  authorizing  the  company  to  construct  its  main  road 
to  some  point  on  Puget  Sound,  via  the  valley  of  the  Columbia 
River,  with  the  right  to  locate  and  construct  its  branch  from  some 
convenient  point  on  its  main  trunk  line,  across  the  Cascade  Moun- 
tains, to  Puget  Sound.  Northern  Pacific  R.  Co.  v.  De  Lacy,  (U. 
8.  Cir.  Ct.  D.  Wash.)  66  Fed.  Rep.  450. 

The  court,  explaioing  the  case  of  the  United  States  v.  Northern  Pacific 
R  Co.,  said  :  *'  The  land  in  controversy  lies  within  the  primary  limits  of 
the  land  grant  both  of  the  main  line  of  the  railroad,  as  definitely  located 
between  Portland  and  Puget  Sound,  and  the  line  of  the  Cascade  branch,  as 
definitely  located  between  the  point  where  it  leaves  the  main  line,  and 
crosses  the  Cascade  Mountains  to  Puget  Sound.  It  has  been  held  that  the 
grant  of  lands  to  aid  the  construction  of  that  portion  of  the  main  Hne  be- 
tween Portland  and  Puget  Sound  dates  from  the  joint  resolution  of  May 
81,  1870,  and  that  prior  to  that  time  there  was  no  land  grant  whatever  in 
aid  of  the  construction  of  that  portion  of  the  road.  U.  S.  v.  Northern  Pac. 
R.  Co.,  152  U.  S.  284,  57  Am.  <&  Eng.  R.  Oas.  852.  And  if  the  title  in  con- 
troversy in  this  suit  were  to  be  determined  by  the  rights  which  the  railroad 
company  acquired  under  the  joint  resolution,  only,  the  decision  must  be 
for  the  defendant ;  for  it  is  clear  that  at  and  prior  to  the  date  of  the  joint 
resolution  there  was  upon  file  in  the  local  land  office  a  valid  and  subsisting 
pre-emption  entry  upon  the  land  in  controversy,  which  entry,  being  un- 
forfeited  and  uncancelled,  operated  to  except  the  land  from  the  grant. 
Railway  Go.  v,  Dunmeyer,  113  U.  S.  629  ;  Bardon  v.  Railroad  Co.,  145  U. 
S.  535;  Land  Co.  v.  Griffey,  148  U.  S.  32. 

**  But  the  land  is,  as  already  shown,  also  within  the  primary  limits  of  the 
grant  to  aid  the  construction  of  the  Cascade  branch,  and  it  remains 
to  be  considered  how  the  rights  of  the  respective  parties  are  affected  by 
that  fact.  The  grant  of  July  2,  1864,  gave  land  in  aid  of  the  construction 
of  a  railroad  across  the  C^iscade  Mountains  to  Puget  Sound.  That  grant 
was  not  intended  to  be  abrogated  by  the  joint  resolution  of  May  31,  1870; 
and  there  is  nothing  in  the  opinion  of  the  supreme  court  in  U.  S.  v.  Nor- 
thern Pac.  R.  Co.,  supra,  to  the  contrary.  That  decision  goes  no  further 
than  to  hold  that  in  the  act  of  1861  there  was  no  land  grant  to  aid  the 
construction  of  a  line  between  Portland  and  Puget  Sound,  and  nothing  to 
show  that  it  was  the  intention  of  congress  to  connect  those  two  points  by 
a  railroad. 

**  It  must  be  held,  therefore,  that  the  grants  to  aid  the  construction  of  a 
line  by  way  of  the  Colnmbia  River  valley  to  Portland,  and  a  line  across  the 
Cascade  Mountains  to  Puget  Sound,  took  effect  upon  July  2,  1864,  and  that 
the  joint  resolution  of  May  31,  1870,  while  designating  the  Columbia 
River  line  as  the  main  line,  which  had  before  been  called  the  branch  line, 
and  naming  the  line  across  the  Cascade  Mountains  to  Puget  Sound  the 
branch  line,  which  before  had  been  the  main  line,  did  not.  and  was  not  in- 
tended to,  revoke  or  cancel  the  grants  in  aid  of  those  respective  lines,  but 

1  (N.  B.)  A.  &  £.  R.  Cos.— 42 
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recognized  the  grants  as  existing  and  remaining  in  force.  The  lands  in 
aid  of  the  line  across  the  Cascade  Mountains  to  Puget  Sound  were  granted 
in  1864. 

''  The  land  in  controversy  in  this  suit  was  public  land  at  that  time,  and 
it  passed  to  the  railroad  company  by  the  grant,  if  at  the  date  of  the  definite 
location,  to  wit,  on  May  26,  1884,  the  United  States  had  full  title,  or  the 
same  were  not  reserved,  sold,  granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  righis." 

See  Union  Pacific  R.  Co.  v.  United  States,  (U.  S.  Cir,  Ct.  App.  8lh  Cir.) 
67  Fed.  Rep.  975  and  top  of  page  976;  following  U.  S.  v.  Winona,  etc.,  67 
Fed.  Rep.  948. 


NOTES 

(1)  Forfeiture  of  Land  Grants-— See  12  Am.  &  £ng.  R.  Oas.  285  and 
14  Am.  &  Eng.  R  Cas.  504. 

The  provisions  of  a  land  grant  act  which  impose  conditions  sub- 
sequent upon  the  grantee,  do  not  affect  the  creation  or  the  vesting 
of  the  estate  granted  by  the  act.  Such  conditions  simply  render 
the  estate  liable  to  be  defeated  for  default  or  a  breach  in  the  per- 
formance of  such  conditions;  and  upon  a  breach  of  such  conditions 
congress  alone  has  power  to  declare  or  to  take  advantage  of  a  for- 
feiture thereunder.  Northern  Pacific  R.  Co.  r.  Majors,  5  Mont. 
Ill,  14  Am.  &  Eng.  R.  Cas.  487. 

While  the  failure  to  construct  a  road  as  required  by  the  terms  of 
a  land  grant  in  its  aid  is  a  breach  of  condition,  and  a  ground  of 
forfeiture,  the  mere  existence  of  such  ^ound  of  forfeiture  does  not, 
ipso  facto y  work  a  reverter  without  a  divestiture  of  the  title  of  the 
state,  to  which  the  land  was  granted  in  furtherance  of  such  aid; 
and  after  the  breach  of  the  condition,  the  sttite  holds  the  lands 
against  all  the  world  except  the  United  States.  Nichol  v.  New 
York  &  E.  R.  Co.,  12  N.  Y.  121;  Lndlow  v.  New  York  &  H.  R.  Co., 
12  Barb.  (N.  Y.)  440. 

A  provision  in  an  act  granting  lands  in  aid  of  railroads,  to  the 
effect  that  all  lands  remaining  unsold  after  a  stated  number  of 
years,  shall  revert  to  the  United  States  if  the  road  be  not  then  com- 
pleted, is  a  condition  subsequent,  being  in  effect  a  provision  that 
the  grant,  to  the  extent  of  the  lands  unsold,  shall  be  void  if  the 
work  designated  he  not  done  within  that  period.  Schnlenberg  r. 
Harriman,  88  U.  S.  44. 

Where  an  act  of  congress  granted  certain  lands  to  certain  named 
states  for  the  purpose  of  aiding  in  the  construction  of  a  railroad, 
subject  to  the  condition  that  the  lands  shall  revert  to  the  United 
States  if  the  road  should  not  be  completed  within  ten  years  (10 
Stat,  at  Large,  155),  and  where,  the  road  not  having  been  com pletoti 
as  prescribed,  congress  passed  another  act  declaring  that  the  origi- 
nal act,  '^  with  all  the  provisions  therein  made,  be  and  the  same  is 
hereby  revived  and  extended  for  the  term  of  ten  years  from  the 
passage  of  this  act,  and    all  the  lands    therein  granted,   which 
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reTerted  to  the  United  States  uuder  the  provisions  of  said  act,  be  and 
the  same  are  hereby  restored  to  the  same  custody,  control^  and  con- 
dition, and  made  subject  to  the  uses  and  trusts  in  all  respects  as 
they  were  before  and  at  the  time  such  reversion  took  place''  (14 
Stat,  at  Large,  338),  it  was  hM  that  the  act  last  passed  was  not 
such  a  legislative  declaration  of  forfeiture  as  would  a i vest  the  state 
of  the  title  granted  by  the  original  act;  but  that  it  was  rather  the 
intention  of  congress  to  waive  the  right  of  forfeiture  which  accrued 
under  that  act.  St.  Louis,  L  N.  &  S.  R.  Co.  v,  McGee,  75  Mo.  522, 
10  Am.  &  Eng.  R  Cas.  649. 

The  rule  that  no  one  but  the  grantor,  or  his  heirs  or  saccessorSy 
oan  take  advantage  of  the  non-performance  of  conditions  subsequent 
annexed  to  an  estate  in  fee,  and  that  if  they  do  not  see  fit  to  assert 
their  right  to  enforce  a  forfeiture  on  that  ground,  the  title  remains 
unimpaired  in  the  grantee,  obtains  equally  where  the  grant  upon 
condition  proceeds  from  the  government.  Schulenberg  v.  Harri- 
man,  88  U.  S.  44. 

Forfeiture  of  a  grant  of  land  in  aid  of  a  railroad  company,  re- 
snlting  from  its  failure  to  complete  its  line  within  the  time  pre- 
scribed, can  be  enforced  only  by  the  United  States  through  judicial 
proceedings  or  by  an  act  of  congress.  A  third  party  cannot  t^ike 
advantage  of  such  cause  of  forfeiture  eitlier  to  validate  his  own 
title,  or  to  avail  himself  of  the  fact  that  the  company,  in  con- 
structing its  road  deviated  from  the  original  line,  if  the  lands  whicii 
he  chiims  are  within  the  prescribed  distance  from  the  road  as  built. 
Van  Wyck  v.  Kneavles,  106  U.  S.  360. 

The  United  States  alone  can  enforce  a  forfeiture  of  a  land  grant 
made  to  a  railroad  company  on  the  ground  that  the  road  was  not 
completed  within  the  time  limited  by  the  congressional  act.  Chicago, 
R.  I.  &  P.  K.  Co.  V,  Grinnell,  51  Iowa,  476. 

A  condition  requiring  a  road  to  be  constructed  within  a  time 
prescribed  is  a  condition  subsequent,  and  may  be  waived  by  the 
government.  A  failure  to  enforce  a  forfeiture,  or  a  final  certifica- 
tion of  the  lands  granted,  would  be  regarded  as  a  waiver.  If  the 
United  States  fails  to  enforce  a  forfeiture,  no  other  party  can  do  so, 
and  the  title  remains  unimpaired  in  the  grantee.  Tucker  r.  Fer- 
guson, 22  Wall.  (U.  S.)  527;  Barrett  v.  Brooks,  21  Iowa,  144;  Kelp- 
ner  v.  Storey  County,  28  Iowa,  35. 
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(Three  Oases.) 
(162  Mass.  81.) 

Right  of  Way  by  Purchase— Law  of  Way  of  Necessity— When  Applies^ 
bie  to  Railroads. — A  person  who  has  conveyed  a  right  of  way  through  hia 
land  to  a  railroad  company,  and  thereby  cuts  ofF  access  to  a  part  of  his 
land,  has  a  way  of  necessity  over  the  land  conveyed  to  the  railroad  com- 
pany.    {Page  601.) 

Same— Same— Massachusetts  Statute,  1892,  Ch.  171— Constitutionality 
— Order  of  Railroad  Commissioners.— The  statutes  of  1892,  ch.  171,  $  1^ 
passed  by  the  legislature  of  Massachusetts,  and  which  provide  that  where, 
by  the  construction  of  a  railroad,  one  is  cut  off  from  access  to  his  land  the 
commissioners  may  order  the  railroad  to  maintain  crossings,  is  constitu- 
tional and  applies  where  one  conveys  a  portion  of  his  land  to  a  railroad 
company  in  such  form  as  to  be  deprived  of  access  to  the  remainder  of  his 
land.  Such  statute  is  merely  a  regulation  of  the  right  to  a  way  of  neces- 
sity previously  existing  in  such  cases,  and  imposes  no  new  burden  upon 
the  railroad  company.     {Fage  663.) 

Same— Same — Conveyance  by  Absolute  Deed  of  Right  of  Way  to  Rail- 
road Company— Effect  upon  Grantor's  Right  to  a  Way  of  Necessity. — 
Where  one  makes  conveyance  by  a  deed  to  a  railroad  company  of  a  portion 
of  his  land  for  a  right  of  way,  and  therein  releases  damages  arising  ''by 
reason  of  the  location  or  construction  *^  of  the  railroad,  such  conveyance 
will  not  be  held  as  a  release  of  the  way  of  necessity  to  the  land  of  the 
grantor,  across  the  right  of  way  thus  granted  to  the  railroad  company, 
unless  it  is  clearly  shown  that  such  construction  was  intended  by  the  par- 
ties.    (Page  664.) 

Petitions  by  the  New  York  &  New  England  Railroad  Com- 
pany for  certiorari  to  review  the  action  of  the  board  of  rail- 
road commissioners  in  ordering  the  construction  of  certain 
crossings.     Petitions  for  certiorari  dismissed. 

F,  A.  Farmhjo\isey  for  petitioner. 

Knowlton,  J. — These  are  three  petitions  for  writs  of  cer- 
tiorari, brought  against  the  board  of  railroad  commissioners, 
all  involving  the  same  questions.  It  appears  that 
^^^^  in  1877  the  Rhode  Island  &  Massachusetts  Rail- 

road  Company  laid  out  and  constructed  a  railroad  which  has 
since  been  leased  to  the  petitioner  for  a  loag  term  of  years. 

The  railroad  ran  through  land  of  M.  M.  Daniels,  John  Sul- 
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livaiiy  and  the  predecessors  in  title  of  Susan  S.  Poor  and 
Henry  Poor.    From  each  of   these  owners  the  corporation 
took  a  warranty  deed,  in  the  common  form  of  the  priTat«ffnuit 
land  belonging  to  the  grantor,  included  in  its  loca — waj  or 
tion.     In  each  case  the  situation  of  the  line  was  ■•«^*tj  t» 
«uch  that  the  railroad  cut  oflf  the  grantor  from  ac-  *'*'*•'• 
€ess  to  a  part  of  his  farm  unless  he  crossed  over  the  railroad, 
and  in  each  case  the  corporation  constructed  a  farm  crossing 
over  the  railroad,  which  was  maintained  and  used  without 
objection  until  about  the  year  1891,  when  it  was  closed,  and 
the  landowner  excluded  from  it,  by  the  present  petitioner. 

Soon  afterwards  the  legislature  passed  St.  1892,  c.  171,  the 
first  section  of  which  is  as  follows :  "  When  any 

{)erson  or  corporation  is  cut  oflf  from  access  to  MMt-sut. 
ands  owned  by  such  person  or  corporation,  by  ^^\^J^^ 
the  laying  out  of  a  railroad  or  widening  of  the  ,ii,. 
roadbed  of  such  railroad,  and  when  no  compensa- 
tion has  been  paid  by  the  company  owning  or  operating  said 
railroad  for  cutting  oflf  access  to  said  lands,  or  agreement 
made  relative  thereto,  the  railroad  commissioners,  after  due 
notice  to  the  parties  in  interest,  and  a  hearing  under  such 
rules  as  they  shall  adopt  for  proceedings  under  this  act, 
shall,  if  they  deem  it  expedient,  order  a  crossing  to  be  made 
and  maintained  at  the  expense  of  the  railroad  company,  and 
shall  specify  definitely  the  character  of  such  crossing,  and 
when  the  same  must  be  used." 

Under  this  statute  an  application  was  made  to  the  board  of 
railroad  commissioners  by  each  of  the  three  parties  whose 
crossing  had  been  closed,  and  the  present  petitioner  was  or- 
dered, in  each  case,  to  construct  a  crossing,  and  allow  it  to  be 
used,  at  the  place  where  the  crossing  had  formerly  been. 
The  petitioner  brings  these  petitions,  asking  to  have  the  pro- 
ceedings of  the  railroad  commissioners  set  aside,  on  the 
ground  that  the  statute  is  inapplicable  to  cases  like  these, 
and  tbat  it  is  unconstitutional. 

If  the  statute  assumed  to  create  a  right  of  way  where  none 
before  existed,  and  to  put  upon  the  railroad  corporations  the 
burden  of  establishing  and  maintaining  crossings  for  private 
persons  over  land  held  by  a  railroad  corporation  under  a 
erfect  title,  subject  to  no  rights  or  privileges,  it  might  well 
e  held  unconstitutional.  These  cases  present  a  different 
question.  By  each  of  the  landowners  a  warranty  deed  was 
given,  which  says  nothing  about  a  right  of  way 
across  the  land  conveyed.  w»f  of  ■«««*. 

But  it  is  familiar  law  that  if  one  conveys  a  part  *  '* 
of  his  land  in  such  form  as  to  deprive  himself  of  access  to 
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the  remainder  of  it  unless  he  goes  across  the  land  sold,  he 
has  a  wa}^  of  necessity  over  the  granted  portion.  This^ 
comes  by  implication  from  the  situation  of  the  parties,  and 
from  the  terms  of  the  grant,  when  applied  to  tne  subject- 
matter.  The  law  presumes  that  one  will  not  sell  land  to  an- 
other  without  an  understanding  that  the  grantee  shall  have  a 
legal  right  of  access  to  it,  if  it  is  in  the  power  of  the  grantor 
to  give  it ;  and  it  equally  presumes  an  understanding  of  the 

{)arties  that  one  selling  a  portion  of  his  land  shall  have  a 
egal  right  of  access  to  the  remainder  over  the  part  sold,  if 
he  can  reach  it  no  other  way.  This  presumption  prevails 
over  the  ordinary  covenants  of  a  warranty  deed.  Brigham  v. 
Smith,  4  Gray,  297. 

In  an  ordinary  case  of  a  sale  by  warranty  deed  like  those 
in  the  cases  before  us,  it  is  clear  that  no  compensation  would 
be  deemed  to  have  been  paid  for  cutting  off  access  to  the 
grantor's  remaining  land,  for  there  would  still  be  a  right  of 
access  which  could  be  enforced.  Apart  from  the  use  of  the 
location  for  railroad  purposes,  we  presume  it  would  hardly 
be  contended  that  the  rule  would  not  apply  to  these  cases. 
If  the  railroad  had  never  been  operated,  or  if  the  use  of  it 
for  railroad  purposes  should  cease,  it  is  clear  that  the  grantor 
in  each  case  should  have  a  way  of  necessity  to  his  remaining 
laud. 

The  petitioners'  cases  must  therefore  rest  on  the  contention 
that  a  different  rule  should  apply  to  the  conveyance  of  land 
for  a  railroad  from  that  applied  to  other  conveyances.  In  the 
tirst  place,  there  is  uothiug  expressed  in  either  of  the  deeds 
in  regard  to  the  us^^^  which  is  to  be  made  of  the  land,  al- 
though the  description  shows  that  a  railroad  is  located  there, 
and  in  one  of  the  deeds  there  is  a  release  of  damages  grow- 
ing out  of  the  location  and  coustruction  of  the  railroad. 

But,  in  regard  to  ways  of  necessity,  we  fail  to  find  any  dif- 
ferent principles  established  in  respect  to  land  sold  for  a  rail- 
road from  those  applicable  in  other  cases.  IVheu 
SaiBe-Appii«R  ^  3^1^  is  made  of  a  narrow  strip  of  laud  through 
toraUroadR.  the  Centre  of  a  farm,  the  presumption  that  the 
parties  do  not  iuteud  to  leave  the  grautor  with  no 
means  of  reaching  or  using  the  laud  beyond  the  strip  sold  is 
certainly  as  strong  as  when  land  is  sold  in  other  shapes  which 
would  require  a  way  of  necessity  of  much  greater  length.  In 
these  cases  the  parties  recognized  the  reasonable  rule  by 
maintaining  farm  crossings  for  many  years. 

Our  statutes  apply  the  same  rule  of  policy  in  this  respect 
to  ways  across  railroads  as  across  other  lands.     When  land 
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is  taken  for  a  railroad,  and  the  parties  fail  to  agree  about  the 
damages,  it  is  the  duty  of  the  county  commissioners,  on  ap- 
plication, not  only  to  estimate  the  damages,  but  to  order  the 
construction  and  maintenance  of  such  structures  for  the  secur- 
ity and  benefit  of  the  owner  as  they  judge  reasonable.  Pub. 
St.  c.  112,  §  113  ;  Keith  v.  Bailroad  Corp.,  1  Gray  614 ;  White 
'/;.  Bailroad  Corp.,  6  Cush.  420 ;  Boston  Gaslight  Co.  v.  Old 
Colony  &  N.  B.  Co.,  14  Allen  444,  445.  See,  also.  Pub,  St.  c. 
1U§38.  . 

Under  this  statute  the  county  commissioners  often  order  a 
farm  crossing  where  access  to  the  land  beyond  may  be  had 
by  going  around  through  public  ways  as  well  as  where  the 
situation  would  give  a  way  of  necessity.  When  land  is  taken 
the  title  to  it,  for  ordinary  railroad  purposes,  is  as  good  as 
when  it  is  conveyed  by  a  warranty  deed,  but  the  statutes  have 
always  recognized  the  necessity  and  propriety  of  securing 
rights  of  way  for  landowners  over  the  railroad.  Our  deci- 
sions hold  that  when  land  over  which  there  is  no  public  way 
is  taken  for  a  railroad,  there  is  no  right  of  crossing  it,  except 
as  prescribed  by  the  county  commissioners ;  but  the  statute 
assumes  that  the  county  commissioners,  when  requested,  will 
establish  crossings  where  they  are  reasonably  necessary. 

We  find  nothing  in  the  law  in  regard  to  the  use  of  railroads 
which  controls  the  ordinary  presumption  that,  when  one  has 
sold  a  narrow  strip  of  land  through  his  farm,  the  parties  ex- 
pect him  to  have  a  passageway  across  the  strip  to  reach  his 
land  beyond,  if  he  has  no  other  means  of  access  to  it. 

Until  the  passage  of  St.  1892,  c.  171,  there  was  no  statute 
applicable  to  cases  like  these.     It  is  quite  proper  that  the 
rights  of  the  parties  in  such  cases  should  be  de- 
fined.    It  was  within  the  power  of  the  legislature  ■•""•^t. 
to  regulate  the  mode  of  exercising  these  rights  for  conttrued.   * 
the  safety  and  convenience  of  all  concerned.     The 
landowner  has  the  right  of  way  by  operation  of  law.     The 
burden  of  constructing  and  maiutaiuing  the  way  is  put  by  the 
legislature  on  the  railroad  corporation,  not  for  the  benefit  of 
the  landowner,  but  for  the  protection  of  the  public.     The  ex- 
ercise of  such  a  right  is  attended  with  possible  risk  to  pas- 
sengers and  to  those  using  the  way,  and  the  legislature  may 
well  put  upon  the  railroaa  company  the  obligation  of  keeping 
its  railroad  safe  for  use.     In  re  Selectmen  of  Norwood,  161 
Mass.  259. 

Bailroad  companies  cannot  justly  complain  at  being  com- 
pelled to  allow  persons  a  convenient  opportunity  of  using 
and  enjoying  their  property,  where  there  has  been  no  agree- 
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ment,  and  no  consideration  for  an  agreement  to  give  up  the 
use  of  it. 

The  clause  in  Sullivan's  deed  releasing  damages  to  his 
estate  "by  reason  of  the  location  or  construction"  of  the 
railroad  we  do  not  construe  as  &  release  of  the  way  of  neces- 
sity to  his  land  beyond.  Very  likely  there  were 
Tt'-^tteir**"  damages  from  the  onstruction  of  the  road  which 
thtreor.  had  no  connection  with  access  to  his  land.    The 

fact  that  the  corporation  provided  and  maintained 
a  farm  crossing  for  him  for  many  years  indicates  that  this 
stipulation  was  not  understood  to  Apply  to  his  right  of  way. 
If  there  are  facts  which  favor  a  di&rent  construction,  the 
petitioner  might  have  shown  them. 

There  is  nothing  in  either  of  the  cases  to  show  that  the 
way  of  necessity  which  was  created  by  the  conveyance  has 
ever  been  extinguished  by  subsequent  proceedings,  and  the 
rights  of  the  parties  must  therefore  be  determined  upon  the 
deeds. 

A  majority  of  the  court  are  of  opinion  that  the  statute  was 
intended  to  apply  to  cases  like  these,  and  that  no  compensa- 
tion was  paid  by  the  company  for  cutting  off  access  to  the 
lands,  and  no  agreement  was  made  relative  thereto. 

Petitixma  dismissed. 


Jones  (John  W.) 

V. 

Van  Bochove  (Benjamin  J.) 

{Supreme  Court  of  Michigan^  December  18,  1894.) 

Warranty  Deed  to  Railroad  of  Right  of  Way  —  Special  Description  of 
Land  in  Such  Deed  Construed  to  Convey  Easement  Only. — A  deed  to  a 
railrond  company,  which  by  the  jjranting  clause  conveys  *'theri^ht  nf 
way  for  a  railroad  *  *  *  and  described  as  follows  :  *  A  strip  of  land  forty 
feet  wide  ♦  ♦  *  and  being  nine  hundred  and  fifty-two  feet  in  length,''' 
grants  simply  an  easement  in  the  land,  and  not  the  fee  thereof,  although  the 
deed  is  in  the  usual  form  of  a  full  covonant  warranty  deed.     (Page  666.) 

Abandonment  of  Easement  of  Right  of  Way — Evidence. — Uncontradicted 
evidence  that  a  railroad  was  taken  up,  and  the  rails  and  ties  remove<l,  the 
fences  taken  away,  and  the  bridge  across  a  river  torn  down,  and  which 
acts  are  shown  by  the  testimony  of  witnesses  to  have  been  done  for  the 
puri)ose,  and  with  a  view,  of  abandoning  the  right  of  way,  is  sufficient  to 
show  abandonment  of  the  easement  granted  by  a  deed.     {Page  666.) 
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Ebbor  to  Kalamazoo  county  circuit  court.     Affirmed. 
H.  0.  Blis8  ( W.  G.  Howard^  of  counsel),  for  appellant. 
Wm.  Shakespeare  and  Bovdeman  &  Adanis,  for  appellee. 

Long,  J. — In  1876  the  Eagle  Portland  Cement  Company 
was  tlie  owner  of  a  body  of  land  in  the  township  of  Kalama- 
zoo, county  of  Kalamazoo,  upon  which  there  was 
a  marl  bed.     The  marl  bed  and  land  were  some  ^*^^' 

distance  east  of  the  river  road  and  of  the  Kalamazoo  river. 
The  company  was  at  the  same  time  operating  a  factory  on  the 
west  side  of  the  river,  about  three  fourths  of  a  mile  west  of 
the  marl  beds,  and  at  which  factory  the  marl  was  manufac- 
tured into  cement. 

In  the  above  year  the  companv,  being  desirous  of  building 
a  railroad  from  the  beds  to  tne  factory,  purchased  of  Georfice 
W.  Window  the  right  of  way  over  a  str^p  of  land  along  the 
line  of  their  proposed  road,  40  feet  wide,  and  952  feet  long. 
In  the  January  following,  Winslow  deeded  to  the  company 
all  the  land  he  owned  on  that  section  north  of  said  railroad 
strip,  and  being  about  2^  acres. 

This  land  (and,  it  is  now  claimed,  also  the  railroad  strip) 
came  to  the  plaintiff  by  an  unbroken  chain  of  title,  the  plain- 
tiff acquiring  title  April  1,  1891. 

Several  years  before  the  plaintiff  claimed  title  to  the  land 
the  cement  company  failed,  and  its  property  passed,  on  fore- 
closure of  mortgage,  into  the  hands  of  Bush  &  Patterson. 
They  never  carried  on  the  business  of  manufacturing  cement. 
They  sold  the  manufacturing  building  and  land,  and  the 
buildings  were  torn  down.  They  took  down  the  bridge  over 
the  Kalamazoo  river,  over  which  the  railroad  passed,  took  up 
the  iron  rails,  and  sold  them,  tools  up  some  of  the  ties,  and 
permitted  others  to  be  taken  up,  allowed  the  fences  inclosing 
the  railroad  strip  to  go  to  decay  ;  and  as  Mr.  Patterson  says, 
in  doing  these  acts,  they  intended  to  abandon  the  manufacture 
of  cement  and  the  railroad. 

In  the  meantime  George  W.  Winslow  died,  leaving  his  real 
property  to  his  four  children.  The  title  to  his  real  estate 
comes  to  the  defendant  by  an  unbroken  chain  of  title.  This 
strip  of  land  lies  north  of  Wiuslow's  other  lauds  of  which  he 
died  seised,  and  defendant  claims  this  strip  under  his  deeds 
from  the  children  of  Winslow. 

It  will  be  seen,  therefore,  thafc  the  strip  lies  between  plain- 
tiff's and  defendant's  lands,  and  each  claimiug  title  to  it. 
The  defendant  is  now  in  possession,  and  is  cultivating  it. 
Plaintiff,  claiming  such  acts  were  trespasses  upon  his  close. 
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brought  an  action  of  trespass  in  justice's  court  for  damages. 
Defendant  pleaded  title,  and  the  cause  was  certified  to  the 
circuit  court  for  trial,  where  the  court  directed  the  verdict  in 
favor  of  defendant. 

The  principal  controversy  arises  over  the  construction  of 
the  deed  made  by  George  W.  Winslow  to  the  Eagle  Portland 
Cement  Company.  The  granting  clause  reads :  "  All  that 
certain  piece  or  parcel  of  land  situate  *  *  *  and  described  as 
follows,  to  wit :  The  right  of  way  for  a  railroad,  running  from 
the  marl  bed  of  said  cement  company  to  their  works,  on 
the  west  side  of  Kalamazoo  river,  and  described  as  follows : 
•  A  strip  of  land  forty  feet  wide  ;  *  *  *  and  being  nine  hun- 
dred fifty-two  feet  in  length.' "  The  deed  is  in  the  usual  form 
of  a  full  covenant  warranty. 

We  think  the  court  below  was  correct  in  holding  that  the 
deed  conveyed  an  easement  only,  and  not  a  fee. 
Deed  !■  Ihm  It  does  uot  purport  to  convev  a  strip  of  land  40 
eoBitrued.  feet  wide,  etc.,  but  the  right  oi  way  over  a  strip  40 
feet  wide.  Cases,  undoubtedly,  can  be  found  in 
which  the  operative  words  of  the  grant  relate  to  the  laud 
itself ;  but  such  construction  cannot  be  given  to  this  deed. 

Where  the  land  is  first  conveyed,  and  then  a  provision 
afterwards  inserted,  showing  what  the  land  is  to  be  used  for, 
it  is  held  in  many  cases  that  the  fee  is  conveyed,  and  the 
clause  providing  for  what  the  land  is  to  be  used  is  a  condition 
subsequent ;  but  this  deed  is  not  open  to  that  construction. 
It  is  clear  that  an  easement  only  was  here  intended.  Flaten 
V,  Moorhead,  51  Minn.  518 ;  Kobinson  v.  Bailroad  Co.,  59 
Vt.  428,  30  Am.  &  Eng.  R.  Cas.  299. 

It  is  further  contended  that  the  court  erred  in  holding  that 
the  right  of  way  had  been  abandoned.  The  evidence  is 
uncontradicted  that  the  railroad  was  taken  up,  the 
^l*'"tr*7'"'  ^^^^^  ^^^  ^^^^  removed,  the  fences  taken  away,  and 
-ErfdeMer*'  ^1^®  bridge  across  the  river  torn  down.  The  acts 
of  abandonment  seem  to  have  been  complete,  and, 
if  anything  more  was  needed,  Mr.  Patterson  testified  that  all 
these  acts  were  done  for  the  purpose  and  with  a  view  to 
abandon  the  right  of  way. 

In  a  note  to  Wyman  v,  Hurlburt,  12  Ohio,  81,  40  Am.  Dec. 
467,  it  is  said  :  "  Whether  nonuser  of  an  easement,  accompa- 
nied by  other  acts  inconsistent  with  the  exercise  of  such 
rights,  will  be  sufficient  to  warrant  the  presumption  of  an 
abandonment,  is  determined  largely  by  tlie  fact  of  how  the 
easement  originated, — whether  by  express  grant  or  prescrip- 
tion.    It  is  said  that  in  the  former  case  no  presumption  of 
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abandonment  arises  from  nonaser,  no  matter  bow  long  the 
same  may  be  continued,  if  the  owner  of  the  servient  estate 
does  no  act  interfering  with  its  use." 

But  Mr.  Justice  Holmes,  in  his  note  to  Kent's  Commenta- 
ries (volume  3,  p.  449),  says:  "There  seems  to  be  no  sound 
distinction  between  easements  created  by  deed  and  those 
acquired  by  prescription."  And  he  lays  down  the  broad 
doctrine  that,  no  matter  how  the  easement  was  acquired,  non- 
user  for  a  less  time  than  that  required  by  the  statute  of  limi- 
tations for  the  protection  of  the  easement  is  no  presumption 
of  an  abandonment. 

But  it  seems  to  be  settled  that,  when  the  nonuser  is  accom- 
panied by  acts  on  the  part  of  either  the  owner  of  the  domi- 
nant or  servient  tenement  which  manifest  an  intention  to 
abandon,  and  which  destroy  the  object  for  which  the  easement 
was  created  or  the  means  of  its  enjoyment,  an  abandonment 
will  take  place.  Davis  v.  Gale,  32  Cal.  27 ;  Canny  v.  Andrews, 
123  Mass.  155 ;  Ward  v.  Ward,  7  Exch.  838 ;  Eeg.  v.  Chorley, 
12  Q.  B.  515 ;  Hale  v.  Oldroyd,  14  Mees  &  W.  789 ;  Williams 
V.  Nelson,  23  Pick.  141 ;  Dyer  v.  Depui,  5  Whart.  584 ;  Mowry 
V.  Sheldon,  2  E.  I.  369 ;  Crain  v.  Fox,  16  Barb.  184. 

Mere  nonuser  may  not  amount  to  an  abandonment,  bat 
nonuser  with  so  clear  an  intent  to  abandon  as  here  shown 
amounts  to  an  absolute  abandonment ;  so  that  the  right  to  the 
possession  and  use  must  be  held  to  have  vested  in  the 
defendant. 

Some  other  questions  are  raised,  which  we  do  not  think 
warrant  discussion  under  the  view  we  take  of  the  questions 
here  discussed. 

The  judgment  below  must  be  afftrnmi. 

HooKEB,  J.,  did  not  sit.     The  other  justices  concurred. 


ABSTRACTS  OF   KECENT    DECISIONS 

Abandonment  of  Eaiement  of  Right  of  Way— 7?u//i/.«  of  Subsequent 
Purchaser, — Where  a  railroad  company  holding  its  right  of  way 
nnder  a  parol  license  abandons  it,  but  thereafter  reassumes  pos- 
session, a  purchaser  of  the  land  without  notice  of  the  license,  may 
contest  the  ris:ht  of  the  company  bv  an  action  of  trespass.  St. 
Louis  S.  W.  RCo.  V.  Hargrove,  (Tex.)  31  S.  W.  Rep.  696. 

Same— Orcitpafion  by  Cowpnjiy  under  Parol  Licpnse — Right  of 
Compajjf/  to  Re-eyiter, — A  railroad  company  occupying  land  as  a 
rijGrht  of  way  under  a  parol  license  abandoned  it  and  tliereafter  it 
WMs  purchased  by  a  person  ignorant  of  the  existence  of  the  license. 
Heldy  that  the  company  had  no  right  to  reoccupy  the  land  without  a 
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new  license,  or  without  instituting  proceedings  to  condemn  the  laud. 
St.  Louis  S.  &  W.  R.  Co.  v.  Hargrove,  (Tex.)  31  S.  W.  Eep.  696. 

Szme—Iiele€i8e  of  Basement  of  Way  to  Owner  of  Fee — What  will 
Operate  as  Release. — A  railroad  company  may,  when  it  is  no  longer 
needed  for  its  use,  release  its  easements  for  right  of  way  to  the 
owner  of  the  land  and  a  deed  of  the  land,  without  reservation,  to 
the  owner  of  an  estate  in  the  land,  will  operate  as  such  release. 
Flaten  v.  Moorhead,  (Minn.)  59  N.  W.  Rep.  1044. 


Gulf,  Colorado  &  Saitta  Fe  Railroad  Go. 

V. 

Richards  (J.  N.). 

{(hurt  of  Oivil  Appeals  of  Texas^  June  29,  1895.) 

Right  of  Way  by  Purchase— Right  of  Company  as  to  the  Construction  of 
its  Linesi — A  railroad  company  is  under  no  obligation  to  construct  its  road 
with  the  least  possible  inconvenience  and  injury  to  the  person  through 
whose  land  the  railroad  runs,  whether  the  right  of  way  thereon  was  se- 
cured by  condemnation  proceedings  or  by  deed;  but  the  company  may 
construct  its  road  on  plans  of  its  own  selection,  so  long  as  it  is  done  in  a 
careful  and  skillful  manner,  and  the  resulting  damages  do  not  exceed  the 
award  in  the  condemnation  proceedings,  or  the  consideration  embraced  in 
the  grant  by  deed.     {Page  076.) 

Same — Construction  of  Deed  in  Question. — A  railroad  company  pur- 
chased and  received  the  conveyance  of  a  right  of  way  100  feet  wide  ovei' 
the  property  of  the  grantors,  **  with  the  right  to  use  such  additional  land 
as  may  be  necessary  for  the  construction  and  maintenance  of  its  road," 
and  authorized  the  appropriation  of  any  quantity  of  land,  in  addition  to 
the  100  feet  strip,  which  was  found  to  be  necessary  for  the  construction 
and  maintenance  of  the  roadbed  ;  and  with  the  further  right  "  to  construct, 
and  locate,  and  repair,  and  forever  maintain  its  said  road  and  telegraph 
lines  over  the  above  described  land,  and  to  take  and  use  water  and  stone 
therefrom.^^  Held,  that  there  was  no  right  granted  by  this  deed  to  per- 
manently appropriate,  cut  timber  from,  or  to  excavate,  or  remove  the  soil, 
from  land  outside  of  the  100  foot  strip  specifically  granted  for  the  right  of 
way.     (Page  679.) 

Same->Action  upon  Deed— Admissibility  of  Parol  Evidence  as  to  Agreed 
Method  of  Construction  of  Road^ — Under  a  deed  which  conveys  to  a  rail- 
road company  the  right  to  construct  a  railroad  over  and  on  the  right  of 
way  thereby  granted,  it  is  not  proper  to  admit  parol  evidence  to  show  that 
the  railroad  company  agreed  that  it  would  construct  its  road  by  a  plan 
which  would  be  the  least  injurious  to  the  remaining  land  of  the  grantor. 
(Page  681  ) 

Action  against  Railroad  Company  for  Damages  Resulting  from  the  Con- 
struction of  Road — Amended  Petition — New  Cause  of  Action. — Where,  in 
an  action  against  a  railroad  company  for  damages  resulting  to  plaintiff's 
premises  by  the  construction  of  the  defendant's  road  over  the  land,  the 
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original  petition  alleges,  as  a  cause  of  action,  the  wrongful  breaking  down 
of  plaintiff's  fence,  an  amended  petition  which  alleges  that  the  defendant 
negligently  threw  down  plaintiff's  fences  and  exposed  the  growing  crops 
to  the  depredation  of  cattle  whereby  such  crops  were  injured,  does  not  set 
up  a  new  cause  of  action.    (Page  682.) 

Same — Elements  of  Damage^ — In  such  an  action,  sickness  of  the  mem- 
bers  of  the  plaintiff's  family,  caused  by  stagnant  pools  of  water  formed 
near  the  plaintiff's  house  by  the  construction  of  the  railroad,  are  proper 
elements  to  be  considered  by  the  jury  in  estimating  the  amount  of  dam- 
ages.   {Page  682) 

Appeal  from  Dallas  connty  district  court.    Reversed, 

Leake,  Henry  dk  Heezfea,  for  plaintiff. 

Geo.  B.  Plowman  and  11.  O.  Robertson^  for  defendant. 

FiNLEY,  J. — This  action  was  instituted  in  the  district  court 
of  Dallas  county  by  J.  M.  Sichards,  October  5,  1886,  for  dam- 
ages resulting  to  his  premises  by  the  construction  .ut«iL 
of  appellant's  line  of  road  over  his  land,  consisting  *^ 
in  the  destruction  of  a  number  of  pecan  trees  by  appellant's 
agents  at  the  time  of  the  construction  of  the  road ;  damages 
to  his  land  for  flooding  same,  caused  by  insufficient  sewers  in 
the  embankment  on  his  land,  constructed  by  appellant  for  its 
road  ;  cutting  off  ingress  to  and  egress  from  his  premises  by 
the  construction  of  said  embankment ;  damages  to  his  prem- 
ises by  digging  holes  in  his  land,  from  which  to  obtain  mate- 
rial to  construct  said  embankment ;  and  permitting  water  to 
accumulate  and  stagnate  thereon. 

Ou  May  28,  1889,  appellee  filed  an  amended  petition  which 
contained  two  counts. 

Ou  September  11, 1893,  appellant  filed  an  amended  answer, 
which,  in  addition  to  other  defenses,  contained  special  demur- 
rers to  such  amended  petition. 

Appellant's  demurrers  to  the  whole  of  the  first  count  of 
said  amended  petition  were  sustained.  Appellant  specially 
demurred  to  the  whole  of  the  second  count  of  said  amended 
petition  because  it  was  a  new  and  independent  cause  of  action, 
and  was  barred  by  limitation,  which  demurrer  was  by  the 
court  overruled.  The  cause  was  tried  on  September  13, 1893, 
and  a  verdict  rendered  for  appellee,  from  which  this  appeal  is 
prosecuted. 

Appellant's  first  assignment  of  error,  which  is  presented 
also  as  a  proposition,  is  as  follows :  ''  Said  defendant  excepts 
to   the  whole  of  the  second  count   of   plaintiff's 
amended  original  petition,  because  plaintiff's  cause  error'"*"*  *' 
of  action,  as  set  up  in  his  original  petition,  was 
based  upon  an  alleged  express  contract  between  plaintiff  and 
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defendant;  said  contract  being  partly  in  parol  and  partly 
written, — the  action  as  therein  set  up  being  for  damages  for 
the  breach  of  said  contract.  The  cause  of  action  as  set  up  in 
the  second  count  of  said  first  amended  original  petition  is  an 
action  ex  delicto  for  the  wrongful  and  negligent  acts  of  de- 
fendant, independent  of  a  contract,  and  the  same  is  a  new 
and  independent  cause  of  action,  and  is  barred  by  limitation." 

The  original  petition,  formal  parts  omitted,  contains  these 

allegations :    **  That  heretofore,  to  wit,  on  the 

So/.'"'  '*"■    ^»y  of  February,  1886,  plaintiflf  was  lawfully  seised 

and  possessed  of  a  tract  of  land  of  one  hundred  and 

sixty-four  acres,  situated  in  Dallas  county,  Texas  [which  is 

omitted].     Plaintiff  states  that  on,  to  wit,  the  day  of 

February,  1886,  defendant,  by  its  authorized  agents,  for  the 
purpose  of  securing  the  right  way  for  its  railway  through  plain- 
tiff's lands  aforesaid,  represented  to  plaintiff  that,  if  plaintiff 
would  let  defendant  have  right  of  way  through  his  lands  lOO 
feet  wide,  that  defendant  would  carefully  and  properly  con- 
struct its  road  over  same  (said  100-foot  right  of  way),  and 
would  not  injure  plaintiff  nor  plaintiff's  lands,  but  would 
enhance  the  value  of  plaintiff's  home  and  lands  outside  of  said 
right  of  way,  and  would  give  plaintiff  a  contract  with  defend- 
ant for  furnishing  ties  for  its  road,  by  which  plaintiff  could  and 
should  make  large  profits  out  of  same,  and,  in  addition  thereto 
would  pay  plaintiff  one  hundred  and  twenty-five  dollars. 

"  Plaintiff  said  that,  relying  upon  said  representations  and 
promises  of  defendant,  he  conveyed  to  defendant  a  right  of 
way  through  his  said  lands  100  feet  wide,  but  that  said 
defendant  has  failed  and  refused  to  comply  with  its  agreement 
with  plaintiff;  that  said  representations  to  plaintiff  were  false 
and  fraudulent,  and  falsely  and  fraudulently  made  to  plaintiff 
for  the  purpose  of  deceiving  him,  and  that  plaintiff  believed 
said  representations  and  promises  of  defendant,  and  relied 
upon  same,  and  was  deceived  thereby ;  that  defendant  drafted 
and  presented  to  plaintiff  a  deed  to  said  right  of  way  100  feet 
wide,  and  falsely  and  fraudulently,  and  for  the  purpose  of 
deceiving  and  injuring  plaintiff,  omitted  the  terms  of  said 
agreement  aforesaid  from  said  instrument  granting  right  of 
way,  save  and  except  the  consideration  in  part,  viz.,  the  $125 ; 
that  the  defendant  has  never  complied  with  its  said  agreements, 
save  and  except  in  the  payment  of  said  $125  ;  that  defendant 
did  not  carefully  and  properly  construct  its  said  road  over 
said  right  of  way  so  as  not  to  injure  plaintiff,  but  negligently, 
carelessly,  and  wrongfully  constructed  same,  and  did  injure 
and  greatly  depreciate  plaintiff's  home  and  lands  adjoining 
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said  rigLt  of  way;  that  the  lands  described  herein  constituted 
the  home  of  plaintiff  and  his  famil}',  and  the  lands  are  rich 
and  fertile  for  farming  purposes ;  that  on  said  date,  to  wit, 

the  day  of  February,  1886,  defendant  wrongfuUjr  and 

unlawfully,  and  without  consent  of  plaintiff,  and  without 
complying  with  its  contract  with  plaintiff,  embraced  in  said 
right  of  way,  and  comprising,  to  wit,  three  acres  of  land ;  that 
said  right  of  way  runs  in  a  short  distance  of  the  residence  of 

plaintiff,  viz. ;  in feet  of  same. 

Plaintiff  further   states   that  said    defendant    wrongfully, 

unlawfully,    and   unnecessarily,   on,   to  wit,   the day  of 

February,  1886,  entered  upon  said  premises  of 
plaintiff  outside  of  said  right  of  way,  and,  in  the  tinned."'*"' 
disregard  of  the  rights  and  protests  of  plaintiff  then 
made  to  defendant,  wrongfully,  illegally,  and  unnecessarily,  and 
in  disregard  of  defendant's  promises  and  plaintiff's  rights, 
seized  and  took  from  plaintiff,  to  wit,  eight  acres  of  land  ;  that 
said  land  was  near  to  and  right  at  the  door  of  plaintiff',  and 
was  indispensable  to  the  uses  and  enjoyment  of  plaintiff's 
home,  and  was  to  him  and  his  family  invaluable  ;  that  defen- 
dant entered  upon  same  unlawfully,  wrongfully,  and  unnec- 
essarily, as  aforesaid,  and  carelessly,  negligently,  and  unnec- 
essarily dug  ditches  and  holes,  and  removed  the  earth  there- 
from, and  made  excavations,  and  left  large  holes  right  at  and 
near  plaintiff's  residence,  and  in  twent3-five  feet  of  plaintiff's 
door,  on  said  land,  into  which  water  flowed  and  stood  and  stag- 
nated, and  which  became  disease-breeding  and  polluted  pools, 
by  which  plaintiff's  family  were  made  sick,  and  rendered  their 
home  unpleasant  and  almost  uninhabitable  ;  that  said  defend- 
ant on  said  date  last  aforesaid  also  trespassed  upon  plaintiff's 
premises,  and  wrongfully,  unnecessarily,  and  illegally  cut  down 
his  shade  trees  and  timber  in  his  lot,  and  right  at  the  door  of  his 
residence,  and  within  a  few  feet  of  his  very  threshold ;  that 
defendant  cut  and  destroyed,  to  wit,  100  valuable  trees  near 

{)laintiff's  home,  of  the  value  each  of  $10 ;  that  on  plaintifl^s 
and  there  were  many  large  pecan  trees,  many  of  which  were 
fruit-bearing  trees  ;  that  defendant  wrongfully,  unlawfully,  and 
in  disregard  of  the  protests  of  plaintiff',  cut  »nd  destroyed  a 
large  lot  and  number  of  said  valuable  trees,  to  wit,  100  trees, 
of  the  value  each  of  $25 ;  that  said  defendant,  on  to  wit,  said 

day  of ,  1886,  wrongfully  and  unlawfully  broke  down 

plaintiff's  fences,  and  cut  and  dug  through  plaintiff's  yard,  in 
a  few  feet  of  plaintiff's  house. 

Plaintiff  further  states  that  there  were  natural  channels  for 
the  flow  of  water  over  plaintiff's  land,  and  defendant,  in  dis- 
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regard  of  its  obligations  to  plaintiff,  wrongfallj,  carelessly^ 
and  negligently  did  construct  its  road  by  making  fills  and  cute^ 
and  throwing  up  earth,  and  did  so  construct  its  said  road  as 
to  and  did  obstruct  the  natural  channels  and  flow  of  water,, 
and  caused  same  to  dam  up  and  overflow  and  destroy  and 
render  valueless  a  large  number  of  acres  of  plaintiff's  land,  to* 
wit,  twenty  acres ;  that,  b^  reason  of  said  wrongs,  injuries,  and 
trespasses  aforesaid,  plaintiff  has  suffered  and  sustained 
damages,  to  wit,  $3500. 

Plaintiff  further  states  that  the  said  land  described  herein  is 
the  home  of  plaintiff  and  his  family,  and  that  the  wrongs^ 
injuries,  and  trespasses  set  forth  in  the  preceding  count,  which 
are  here  adopted,  and  made  a  part  hereof  as  fully  as  if  here 
reiterated,  were  willfully,  wrongfully,  nnlawfully,  and  malici- 
ously committed  by  said  defendant  in  a  wanton  and  malicious 
manner,  and  in  utter  disregard  of  plaintiff's  protests  and  rights, 
and  to  plaintiff's  damage  $3000 ;  premises  considered.  Plain- 
tiff prays  that  defendant  be  cited  to  answer  this  petition, 
and  that  he  have  judgment  for  his  damages  actual  and 
exemplary,  and  costs  of  suit,  and  general  relief." 

The  second  count  of  the  amended  petition,  here  brought  in 

question   by   the   exception,  makes  the  following 
Amended  peti-  allegations :     "  And  plaintiff  would  further  show  in 

his  second  count  of  his  petition  that  by  the  terms 
of  said  deed  for  right  of  way,  a  copy  of  which  is  hereto 
attached  and  made  a  part  hereof,  the  defendant  only  acquired 
by  said  contract  the  right  of  way  over  said  land,  100  feet 
wide,  and  was  bound  to  construct  said  road  skillfully  and 
properly,  and  in  such  manner  as  to  do  no  unnecessary  damage 
to  plaintiff's  premises  and  property,  and  defendant  was  not 
entitled  to  use  any  of  plaintiff's  land  outside  of  said  100-foot 
right  of  way,  except  such  as  might  be  found  necessary 
for  the  proper  construction  and  maintenance  of  its  roadbed  ; 
that  a  proper  construction  of  said  road  over  said  land  would 
have  required  a  trestle,  instead  of  an  embankment,  in  ele- 
vating same  to  the  necessary  grade  ;  that,  if  an  embankment 
was  consistent  with  proper  methods  of  construction,  that  a 
trestle  was  equally  so,  and,  to  save  plaintiff  unnecessary  dam- 
age, should  have  been  adopted  in  this  instance ;  that,  if  said 
embankment  was  proper  and  consistent  with  approved 
methods  of  railroad  building,  the  same  should  have  been 
carefully  done,  and  the  earth  and  material  used  in  the  con- 
struction of  same  procured  from  adjacent  cuts  on  defendant's 
line  of  road,  or  elsewhere,  as  hereinafter  shown  ;  that,  notwith- 
standing the  premises,  and  defendant's  duty  to  construct  said 
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railroad  over  said  land  skillfully,  carefully,  aud  properlj-,  as 
aforesaid,  tbe  same  was  in  fact  done  negligently  and  careless- 
ly, to  plaintiff's  great  damage ;  that  said  defendant  negligently 
and  carelessly  constructed  a  large  embankment,  about  twenty 
feet  high  and  seventy-five  feet  wide,  the  entire  length  of  said 
line  of  road  through  plaintiflTs  premises ;  that  the  same  was 
so  constructed  as  to  entirely  destroy  ingress  and  egress  to 
plaintiff's  home  and  improvements ;  that  in  constructing  said 
road,  instead  of  using  the  soil  from  adjacent  cuts  made  in 
grading  said  road,  which  would  have  been  amply  sufficient 
for  the  purpose,  and  in  accordance  with  the  requirements  of 
Ciireful  and  skillful  railroad  building,  whereby  the  earth  on 
plaintiff's  land  outside  of  the  100-foot  right  of  way  would  not 
have  been  interfered  with,  and  no  damage  done  plaintiff's 
premises  except  that  resulting  from  the  existence  of  said 
embankment,  which,  with  pro])er  drainage  and  water  ways, 
would  have  been  inconsiderable,  the  defendant,  without  any 
authority  under  its  contract  with  plaintiff,  and  without  his 
consent,  made  large  and  deep  excavations  on  plaiutifi"s  bottom 
land  and  other  lands  near  said  right  of  way,  and 
without  authority,  aud  without  plaiutifi^s  consent,  Amended  peti- 
took  and  used  the  earth  therefrom  in  the  construe-  *••■  ©•■tianed. 
tion  of  said  embankment ;  that  said  excavations  so 
dug  on  plaiutiff^s  land  were  left  in  such  condition  as  to  leave 
no  outlet  for  water  accumulating  and  stagnating  therein;  that 
large  and  filthy  pools  of  stagnant  water  are  formed  and 
stagnating  near  plaintifi^s  residence,  from  which  arise  poison- 
ous vapors,  rendering  his  home  unhealthy  and  unfit  to  reside 
upon  with  his  family  ;  that  said  embankment  over  said  right 
of  way  is  so  negligently  constructed,  with  insufficient  water 
ways,  and  the  earth  so  torn  up  with  said  excavations,  and  the 
flov/  of  water  so  interrupted  and  changed  from  its  natural 
flow,  as  to  cause  large  quantities  of  land  belonging  to  plaintiff 
to  be  overflowed  and  rendered  worthless  for  agricultural  or 
other  purposes ;  that  by  reason  of  the  premises,  and  the 
negligent  and  unlawful  acts  of  defendant  aforesaid,  plain tifi^s 
premises  have  been  greatly  and  permanently  injured  and 
depreciated  in  value,  and  he  has  been  damaged  in  the  sum  of 
$2000 ;  that  plaintiff  had  growing  on  said  premises,  near  said 
line  of  railroad,  a  large  quantity  of  valuable  timber,  shade 
trees,  and  pecan  trees  of  great  value,  and  the  defendant  herein 
without  authority,  but  under  pretense  of  authority  derived 
from  said  deed  or  conveyance  of  the  right  of  way,  entered 
upon  plaintiff's  land,  and  cut  down  and  destroj^ed  large 
quantities  of  said  timber,  shade  trees,  and  pecan  trees,  there- 
UN.  s.)  A.  &  E.  H.  (;»«.— 43 
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by  greatly  injuriug  plaintiff,  to  his  farther  damage  $1000; 
that  upon  and  under  like  pretended  authority,  but  without 
authority  in  fact,  defendant  negligently  and  carelessly  threw 
down  plaintiff's  fences  inclosing  his  cultivated  lands  near  said 
line  of  railway,  and  left  the  same  down,  and  negligently  and 
carelessly  left  his  crops  growing  in  said  inclosure  open  to 
the  depredation  of  cattle  and  other  animals  running  at 
large,  whereby  a  large  part  of  his  crops  were  trampled  down 
and  destroyed,  to  his  further  damage  $500." 

A  careful  inspection  of  the  pleadings  discloses  that  the 
facts  alleged  in  tne  amended  petition  as  a  basis  of  recovery  of 
damages  were  substantially  alleged  in  plaintiff's  original 
petition  as  grounds  of  recovery.  More  and  different  facts 
were  alleged  originally,  but  the  same  facts  alleged  in  the 
amendment  are  also  to  be  found  charged  in  the  original 
petition. 

Damages  were    sought    on   account    of   a   negligent   and 
improper  construction,  cutting  of  trees,  etc.,  in  the  first  plead- 
ing, and  the  same  ground  is  set  out  in  the  plead- 
mmjiu^  ing  under  consideration.     The  arrangement  of  the 

allegations  in  the  first  petition  is  not  very  orderly 
and  distinct.  Damages  for  breach  of  contract  and  for  tort  are 
both  therein  alleged. 

Under  our  practice,  if  the  facts  alleged  show  a  breach  of 
contract,  and  acts  amounting  to  a  tort,  all  damages  recoverable 
therefor  under  either  of  the  forms  of  action, 
Form  or  action  ^^  contractu  or  ex  delicto,  may  be  recovered  in  the 
MWTery.  ^^^  ^^^i*--  Stuart  V.  Telegraph  Co.,  66  Tex.  581, 
586,  18  S.  W.  351.  We  cannot  determine  whether 
a  new  cause  of  action  has  been  set  up  in  an  amendment  by 
merely  ascertaining  the  forms  of  action,  as  they  exist  at 
common  law,  disclosed  in  each  of  the  pleadings.  The  com- 
mon law  is  not  in  force  with  us  upon  this  subject.  Our  prac- 
tice is  to  state  the  facts,  and  if  they  authorize  a  recovery 
under  any  or  all  the  forms  of  action,  and  whether  in  law  or 
equity,  the  pleading  will  be  treated  as  sufficient. 

The  true  test,  in  determining  whether  a  new  cause  of  action 
is  pleaded,  is,  are  the  facts  relied  upon  to  sustain  a  recovery 
alleged  in  both  the  old  and  new  pleadings?  If 
pieftdiBgnew  this  inquiry  can  be  answered  in  the  affirmative,  no 
cftaBeofMtion.  j^ew  cause  of  action  is  set  up.  If,  however,  the 
amended  pleadings  disclose  a  different  state  of 
fact,  upon  which  the  suit  is  based,  then  it  should  be  treated 
as  a  new  cause  of  action.     Lee  v.  Boutwell,  44  Tex.  152; 
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lianda  v.  Obert,  78  Tex.  33 ;  Scoby  v.  Sweatt,  28  Tex.  713. 
The  court  did  not  err  in  overmling  the  exception. 

The  second  assignment  of.  error  raises  the  same  question  as 
to  a  particular  allegation,  and  is  not  well  taken,  for  the  same 
reasons  just  announced  in  the  consideration  of  the  first 
assignment. 

Third  assignment  of  error :  ''  The  court  erred  in  declining 
to  give  the  first  and  third  special  charges  requested  hj  appel- 
laut,  viz.: 

"First  special  charge.     'With  reference  to   the  claim  of 
plaintiff  for  damages  for  cutting  off  egress  and  ingress  from 
And  to  his  home  by  the  construction  of  the  railway 
embankment,  you  are  charged  that  the  deed  from  t^*"** 
plaintiff,  J.  M.  Kichards,  and  his  wife,  to  defendant 
railroad  company,  conveyed  to  said  defendant  the  right  of 
way  through  and  over  such  parts  of  plaintiff's  land  as  might  be 
deemed  by  said  company  most  convenient.     This  instrument 
authorized  said  defendant  to  construct  its  road  along  such  a 
line  over  plaintiff's  land  as  it  might  see  proper,  and  plaintiff' 
is  not  entitled  to  recover  any  damages  by  reason  of  said 
embankment  cutting   off  egress   from    and    ingress   to    his 
premises.' 

"  Third  special  charge.  *  The  railroad  company  was  au- 
thorized to  construct  its  road  on  a  trestle  or  emoankmeut,  as 
it  deemed  proper,  and,  in  so  far  as  plaintiffs  petition  seeks  to 
recover  damages  for  cutting  off  plaintiff's  egress  from  and 
ingress  to  his  premises,  you  are  Instructed  to  find  for  the 
<Iefendant.' " 

The  legal  proposition  propounded  under  this  assignment  is 
this :  "  The   owner  who  conveys  for  a  valuable  consideration 
the  right  of  way  over  his  land  will  be  presumed  l^^i  ,«««- 
to  have  included  in  the  consideration  therefor  com-  tionipre. 

{)ensation  for  all  damages  he  might  probably  suffer  ■•■*^- 
rom  the  construction  of  the  road  over  his  land ;  and  the 
railway  company  would  be  entitled  to  construct  its  road  on 
an  embankment,  if  it  is  in  compliance  with  the  general  plan 
and  the  requirements  of  a  safe  and  good  road,  although  the 
<nabankment  might  injure  his  premises  by  cutting  ofi'  ingress 
.  )  and  egress  therefrom,  and  which  would  have  been  avoided 
iiad  the  road  been  constructed  on  a  trestle." 

"  Damages  resulting  from  increased  difficulty  of  communi- 
cation between  the  parts  of  a  severed  tract  are  such  damages 
as  are  construed  to  be  included  in  the  assessment  of  damages 
sustained  by  the  owner  of  the  land  in  proceedings  for  con- 
demning the  land  to  the  railroad's  use  lor  its  right  of  way. 
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See  Pierce  B.  B.  174,  and  authorities  there  cited ;  also  Mills, 
Em.  Dom.  §  216.''  Bail  way  Co.  v.  Pape,  62  Tex.  315 ;  Id.  73 
Tex.  502. 

In  the  same  case  it  is  held  that  the  railway  company  is  not 
under  obligation  to  construct  its  road  with  the  least  possible 
inconvenience  and  injury  to  the  person  through 
^M«i^**"  whose  land  the  railroad  runs.  The  railway  com- 
KeqBisitM.  P&i^y  ^s  required  to  construct  its  road  in  a  careful 
and  skillful  manner,  and  will  be  held  liable  for  any 
damages  unnecessarily  inflicted  upon  the  owner  of  the  land 
through  negligent  and  unskillful  construction,  notwithstand- 
ing the  right  of  way  has  been  previously  condemned  by  judi- 
cial proceedings,  or  acquired  by  voluntary  conveyance  upon 
valuable  consideration. 

One  who  grants  the  right  of  way  by  deed,  without  special 
stipulations  as  to  the  manner  of  construction,  has  exactly  the 
same  rights  as  to  the  matter  of  ingress  and  egress  as  he 
would  possess  were  the  right  of  way  judicially  condemned. 
Eailwav  Co.  v.  Bowland,  70  Tex.  302,  35  Am.  &  Eng.  R. 
Cas.  286. 

We  think  it  quite  clear  from  the  authorities,  and  upon  rea- 
son, that  the  railroad  company  is  not  limited  to  that  plan  of 
construction  which  would  inflict  the  least  inconvenience  and 
injury  upon  the  landowner,  but  that  it  may  construct  the 
railroad  upon  plans  of  its  own  selection,  so  that  it  is  suitable 
for  the  purpose  intended,  and  is  done  in  a  careful  and  skill- 
ful manner,  without  incurring  damages  in  addition  to  such  as 
are  assessed  in  condemnation  proceedings  or  embraced  in  a 
grant  by  deed. 

The  charge  of  the  court  did  not  give  this  principle  to  the 
jury ;  aod  they  may  have  understood  from  the  charge  that, 
although  the  embankment  was  a  proper  and  suitable  one  in 
plan  of  construction  for  the  purposes  of  the  railroad,  and  was 
carefully  and  skillfully  constructed,  still,  if  they  believed  that 
the  plan  of  trestling  would  have  answered  the  same  prrpose, 
and  would  have  been  of  less  inconvenience  and  injury  to  the 
plaintifl*,  the  railroad  company  would  be  liable  for  the  conse- 
quences of  the  embankment. 

The  special  charges  asked  are  not  so  framed  as  to  meet  our 
approval,  but  they  sufficiently  directed  the  attention  of  the 
court  to  the  point  to  have  elicited  a  correct  charge  upon  that 
feature  of  the  case,  and  it  was  error  in  the  court  to  omit  a  cor- 
rect charge  on  the  subject. 

We  have  carefully  analyzed  the  evidence  to  see  if  this  error 
was  material,  and  we  find  ourselves  unable  to  say  that  it  is 
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apparent  from  the  record  that  it  was  harmless.  It  is  entirely 
clear  from  the  evidence  that  plaintiff  was  entitled  to  a  verdict  for 
damages.  Indeed,  no  other  verdict  would  have  been  justified 
by  the  evidence.  But  we  cannot  say  he  was  unquestionably 
entitled  to  the  amount  awarded  by  the  verdict,  excluding  the 
element  of  damage  here  in  question.  This  being  the  condi- 
tion of  the  record,  we  must  treat  the  error  as  material. 

Fourth  assignment  of  error:  **The  court  erred  in  the  fol- 
lowing paragraphs  of  its  charge,  and  in  declining 
to  give   the   second   and   fourth   special   charges  error.""*"*  * 
requested  by  defendant.     The  charge  given  is  as 
follows : 

*  If  you  find  and  believe  from  the  evidence  that  the  defend*- 
ant,  in  the  construction  of  its  roadbed  over  plaintiff's  land  in 
a  reasonable  and  proper  mauuer,  found  it  necessary  to  use 
additional  ground,  other  than  said  right  of  way,  and  in  sodoing 
took  no  more  than  was  reasonably  necessary  under  all  the 
-circumstances  at  the  time,  then  no  recover}'  can  be  had  by 
plaintiff  under  the  issue  presented  by  him,  claiming  damages 
for  land  taken  and  appropriated  outside  of  the  right  of  way, 
or  for  pecan  trees  growing  thereon ;  but  if  you  believe  from 
the  evidence  that,  in  the  construction  of  its  road,  the  defend- 
ant did  use  ground  other  than  that  embraced  in  the  right  of 
w-ay,  lOo  feet  wide,  over  plaintiff's  land,  and  you  further  find 
and  believe  that  the  taking  and  using  of  this  land  was  not 
necessary  for  the  proper  construction  of  its  roadbed  at  the 
time,  then  Jind  in  tbat  event  the  plaintiff  would  be  entitled  to 
recover  the  reasonable  value  at  the  time  of  the  land  so  actually 
and  unnecessarily  taken  and  used,  as  well  as  the  value  of  the 
pecan  trees  cut  down  and  destroyed  on  this  additional  land.' 

The  second  special  charge  is  as  follows :  *  The  deed  from 
plaintiff  and  his  wife  to  defendant  conveyed  to  defendant  the 
rig] it  of  way  loO  feet  wide  through  and  over  such  parts  of 
plaintiff's  land  as  might  be  deemed  by  said  compan}'  most 
convenient,  with  the  right  to  use  such  additional  land  as 
might  be  necessary  for  the  construction  and  maintenance  of 
its  roadbed.  The  deed  from  plaintitf  and  wife,  in  addition  to 
the  riglit  of  way  10()  feet  wide  over  their  land,  conveyed  to 
defendant  the  right  to  use  such  additional  land  as  might  be 
necessary  for  the  construction  and  maintenance  of  its  road- 
bed. If  you  find  from  the  evidence  that  defendant  went  out- 
side of  its  lOO-foot  right  of  way,  and  dug  holes  in  plaiutifi's 
land  for  the  purpose  of  obtaining  soil  to  construct  an  embank- 
ment on  which  to  lay  and  put  down  its  railroad,  and  that 
such  soil  and  earth  was  necessary  in  order  to  make  said 
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embankment,  and  could  not  with  safety  to  said  embankment 
have  been  obtained  from  said  right  of  way,  then,  under  the 
terms  and  provisions  of  said  deed,  plaintiff  could  not  recover 
damages  occasioned  to  said  land  by  the  digging  of  said  holea 
and  making  such  excavation  thereon.* 

The  fourth  special  charge  is  as  follows :  '  If  you  believe 
from  the  evidence  that  the  defendant  did  not  take  fromf  plain- 
tiff's land  a  greater  quantity  of  soil  than  was  reasonably  suf- 
ficient to  construct  the  embankment  for  its  road,  then  you 
will  find  against  plaintiff  on  his  claim  for  damages  for  the 
excavation  made  by  defendant  on  said  land.'  " 

Under  this  assignment  this  proposition  is  urged:  ''A  deed 
from  the  owner  conveying  to  the  railway  company  the  right 
Levai  qneff-  of  Way  ovcr  his  land,  with  the  right  to  use  such 
tiouNpres.d-  additional  land  as  might  be  necessary  for  the  con- 
^^*  struction  and  maintenance  of  its  roadbed,  would 

authorize  the  railway  to  take  from  the  owner's  land,  outside 
of  the  right  of  way,  soil  with  which  to  construct  an  embank- 
ment for  its  roadbed,  if  said  soil  could  not,  with  safety  to 
the  embankment,  be  taken  from  the  right  of  way,  and  no 
greater  quantity  be  taken  than  is  reasonably  sufficient 
therefor." 

This  assignment  involves  a  construction  of  the  deed  convey- 
ing the  right  of  way.  The  deed  recites  a  conveyance  of  the 
"  right  of  way  100  feet  wide  through  and  over  such  parts  of 
said  land  as  may  be  deemed  by  said  company  most  conveni- 
ent, with  the  right  to  use  such  additional  land  as  may  be 
necessary  for  the  construction  and  maintenance  of  its  road- 
bed, and  with  the  full  and  perfect  right  to  construct  and 
locate  and  repair  and  forever  maintain  its  said  road  and  tele- 
graph lines  over  the  above-described  land,  and  to  take  and 
use  water  and  stone  therefrom." 

''As  in  the  case  of  all  contracts,  the  intent  of  the  parties  to 
the  deed,  when  it  can  be  obtained  from  the  instrument,  will 
prevail,  unless  counteracted  by  some  rule  of  law.  *  *  *  The 
rule  is  that  the  intention  of  the  parties  is  to  be  plainly  ascer- 
tained by  considering  all  the  provisions  of  the  deed,  as  well 
as  the  situation  of  the  parties,  and  then  give  effect  to  such 
intention,  if  practicable,  when  not  contrary  to  law."  2  Devi. 
Deeds,  §  836.  **  Manifestly,  no  general  rule  can  be  laid  down 
as  to  the  construction  of  particular  words.  The  primary  ob- 
ject courts  have  in  view  is  to  carry  out  the  intention  of  the 
parties."     id.  §  864. 

Where  the  deed  describes  the  laud  conveyed  by  metes  and 
bounds,  the  mention  of  the  quantity  conveyed  will  usually  be 
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treated  as  a  part  of  the  description,  and  will  not  have  cou- 
trolling  eflfect.  In  such  case,  a  sligbt  variance  in  quantity 
will  be  treated  as  animportant.  No  relief  will  be  afforded 
either  party  on  account  of  excess  or  deiiciency,  unless  the 
difference  is  of  such  magnitude  as  to  show  mistake  or  fraud. 
Id.  %  1044. 

If,  however,  the  language  of  the  deed  clearly  expresses  the 
intention  to  convey  only  a  certain  quantity,  or  if  the  des- 
cription is  uncertain  without  the  aid  oi  the  statement  of  quan- 
tity, the  amount  of  land  then  named  in  the  grant  becomes 
important  and  essential.     Id,  §  1045. 

Keeping  in  view  these  general  principles,  let  us  see  what 
was  conve^y^ed  by  the  deed  in  question.     A  strip  of  land  100 
feet  wide  is  granted,  as  a  right  of  way  for  a  rail- 
road, through  a  tract  of  land  containing  164  acres,  '^•f  rf^* 
The  entire  tract  is  described  by  metes  and  bounds,  gtr^^. 
while  the  100-foot  strip  is  to  be  taken  ''  through 
and  over  such  parts  of  said  land  as  may  be  deemed  by  said 
company  most  convenient"     The  land  absolutely  conveyed 
by  the  grant  is  described  alone  by  quantity.     It  is  a  100-foot 
strip  through  a  larger  tract  of  land.     If  there  were  no  addi- 
tional or  qualifying  words  in  the  grant,  tliere  could  be  no 
question  that  only  a  strip  of  100  feet  was  intended  to  pass  by 
the  conveyance. 

But  it  is  contended  that  the  additional  words,  "With  the 
right  to  u^e  such  additional  land  as  may  be  necessary  for  the 
construction  and  maintenance  of  its  roadbed/'  authorized  the 
appropriation  of  any  quantity  of  land,  in  addition  to  the  100- 
foot  strip,  which  was  found  to  be  necessarj-  for  the  construc- 
tion and  maintenance  of  the  roadbed.  What  is  the  fair 
import  of  the  language,  "  With  the  right  to  use  such  additional 
land  as  may  be  necessary,"  etc.  ? 

Does  this  clause  give  the  right  to  permanent  appropriation 
or  absolute  dominion  over  such  land  as  might  be  found  neces- 
sary for  the  construction  and  maintenance  of   the  D^mi^^e  to 
roadbed  of  the  railroad,  in  addition  to  the  100-foot  property  ad- 
strip?     Under  this  deed,  the  railroad  company  cut  Join i«ir  right 
a  strip  through  the  land  from  250  to  300  feet  wide,  •^''"'• 
cut   down   the    trees  thereon,    dug   great    excavations,    and 
removed  the  dirt  therefrom,  and  built  an  embankment  75  or  80 
feet  wide  at  the  base,  and  ranging  from  15  to  20  feet  high.     It 
assumed  absolute   dominion,  and  practically  appropriated  a 
strip  from  250  to  300  feet  wide,  claiming  the  right  to  do  so 
under  that  clause  in  the  grant   just  quoted. 

Under  the  contention  of  the  railway  company,  the  extent  of 
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its  right  to  take  land  of  appellee  under  the  deed  is  limited 
only  by  its  necessities.  Is  this  the  reasonable  construction  ia 
be  placed  upon  the  language  of  the  deed  ?  Following  tlie 
clause  in  question  is  this  further  provision :  "And  with  full 
and  perfect  right  to  construct  and  locate  and  repair  and  for- 
ever maintain  its  said  road  and  telegraph  lines  over  the  above- 
described  land,  and  to  take  and  use  water  and  stone  there- 
from." 

The  purpose  of  the  conveyance  was  to  grant  a  right  of  way 
for  the  railroad,  and  the  amount  of  land  purchased  for  that 
object  was  a  strip  IQO  feet  wide  through  the  entire  tract.  To 
make  effectual  the  conveyance  of  this  rigLt  of  way,  the  rail- 
road was  given  the  right  to  use  additional  land,  when  neces- 
sary to  the  construction  and  maintenance  of  the  railroad,  and 
to  take  and  use  water  and  stone  therefrom. 

It  is  clpar  to  our  mind  that  it  was  oot  the  intention  of  the 

})arties  to  the  grant  that  the  railroad  should  take  as  much 
and  as  its  necessities  might  require  ;  nor  that  it  should  have 
the  privilege  of  cutting  the  timber  and  making  excavations 
upon  the  grantor's  land  outside  of  tlie  100-foot  strip.  It  was 
authorized  to  take  water  and  stone  outside  the  100-foot  strip, 
and  to  use  outside  land  when  necessary  in  the  construction 
and  maintenance  of  the  road. 

GrAuiof  The  grant  of  the  privilege  to  use  other  land  can- 

''uM*'oriand  j^^^  reasonably  be  construed  to  mean  the  right  to 
penuABeBt  "'  permanently  appropriate,  to  cut  the  timber  there- 
approprUtioB.  from,  uor  to  make  excavations  and  remove  the 
soil  therefrom.  By  the  term  **  use  "  was  meant  the  exercise 
of  such  reasonable  privileges  over  and  limited  occupancy  of 
tlie  additional  land  as  might  be  practically  required  in  the 
work  of  the  construction  or  maintenance  of  the  railroad 
upon  the  100-foot  strip  convej'ed.  Be^'ond  the  ta,kiiig  of 
wjiter  and  stone,  and  such  use  as  above  indicated,  the  rail- 
road company  had  no  right  to  go,  under  the  deed ;  and  it  is 
ji'ible  for  the  timber  cut  and  damage  doue  to  tlie  land  by 
t  xi-jiviitions  outside  of  the  100-foot  strip.  The  charge  of  the 
<(mrt  was  too  favorable  to  appellant  on  this  feature  of  the 
case,  and  appellant's  proposition  cannot  be  sustained. 

Appellee  has  filed  cross  assignments  of  ernn*,  which  we  will 
now  consider.  His  pleading,  to  which  the  trial  judge  sus- 
tained a  demurrer,  alleged  that  appellant,  in  pro- 
CroMasBiffii-  curing  the  deed  to  the  right  of  way,  falsely  and 
meutsof  error,  fraudulently  represented  to  him  that  the  railroad 
would  be  constructed  throu<;li  his  land  in  such  a 
manner  as  not  to  damage  the  land  by  excavations  or  embank- 
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ments ;  that,  where  elevation  of  the  roadbed  was  required, 
trestling  would  be  used,  so  that  ingress  and  egress  would  not 
be  cut  off,  etc.  He  alleged  that  he  was  ignorant  as  to  the 
manner  of  constructing  railroads,  and  relied  on  these  repre- 
sentations in  making  the  grant,  etc. 

The  trial  judge  sustained  a  demurrer  based  upon  the  propo- 
sition that  such  parol  declarations  and  agreements  made  pre- 
vious to  or  cotemporaueous  with  the  execution  of  the  deed 
could  not  control  the  terms  of  the  deed. 

It  is  well  settled  that  parol  evidence  may  be  introduced  to 
show  a  different  consideration  from  that  recited  in  the  deed. 
This  is  upon  the  principle  that  the  deed  need  not  recite  a 
consideration,  the  law  imports  the  consideration,  and  the  reci- 
tation is  therefore  only  a  receipt,  which  is  mere  prima  facie 
evidence,  and  may  be  explained  and  varied  by  parol  evidence. 
2  Devi.  Deeds,  §  830.  In  the  same  section  it  is  said :  "  An- 
other principle,  and  one  more  universal  than  the  former  in  its 
application,  is  that  wherever  a  right  is  vested  or  created  or 
extinguished  by  contract  or  otherwise,  and  writing  is  em- 
ployed for  the  purpose,  parol  testimony  is  inadmissible  to  alter 
or  contradict  the  legal  and  common-sense  construction  of  the 
instrument.  *  *  *  A  party  is  estopped  by  his  deed.  He 
is  not  permitted  to  contradict  it.  So  far  as  the  deed  is 
intended  to  pass  a  right  or  to  be  the  exclusive  evidence  of  a 
contract,  it  concludes  the  parties  to  it." 

The  instrument  here  in  question  furnishes  the  exclusive 
evidence  of  the  intention  of  the  parties  as  to  the  rights  passed 
by  it  It  conveys  the  right  of  way,  100  feet  wide,  Co»Tej»Bee  of 
throu^^h  a  tract  of  land  of  164  acres,  and  the  right  to  ""****  *'  ^•'~ 
construct  a  railroad  over  and  upon  that  right  of  way.  ^|,^„  j^^^ 
The  import  which  a  legal  construction  gives  the  auder. 
writing  impresses  the  further  provision  that  the  grantee  has 
the  right  to  choose  the  plan  or  method  of  constructing  the 
railroad,  provided  the  plan  or  method  is  suitable  and  adapted 
to  the  purpose  intended,  and  the  work  is  carefully  and  skill- 
fully executed.  A  parol  agreement,  made  before  or  at  the 
time  of  the  execution  of  the  deed,  cannot  have  the  effect  to 
destrov  this  right  passed  by  the  deed.  Express  Co.  r.  Fuller, 
4  Tex.'^Civ.App.  213;  Railway  Co.  v,  Pape,  62  Tex.  315.  This 
assignment  cannot  be  sustained. 

Appellee,  as  his  second  cross  assignment,  says  the  court 
erred  in  sustaining  defendant's  ninth  special  excepti(m  to  the 
second  count  of  plaintitTs  petition,  which  exception  is  as  fol- 
lows:  "To  so  much  of  second  count  claiming  that  <lefendant 
threw  down  his  fences  inclosing  his  cultivated  laud,  and  per- 
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mitted  the  cattle  to  destroy  his  crops,  because  the  same  is 
new  and  independent  matter,  and  is  barred  by  limitation,  and 
neither  the  value  of  such  crops  nor  the  extent  of  the  injury 
thereto  is  alleged." 

In  plaintifTs  original  petition,  with  mauy  other  wrongs  and 
injuries  alleged,  this  language  is  used :    **  That  said  defendant,. 

on,  to  wit,  the day  of ,  1886,  wrongfully  broke  down 

plaintififs  fences,  and  cut  and  dug  through  plaintiff's  yard,  in 
a  few  feet  of  plaintiff's  house,"  etc.  In  the  second 
dilmii«eB!^'  count  of  plain tifi^s  amended  petition,  stricken  out 
on  demurrer,  he  charges :  '*  That  upon  and  under 
like  pretended  authority,  but  without  authority  in  fact, 
defendant  carelessly  and  negligently  threw  down  plaintiff'^ 
fences  inclosing  his  cultivated  lands  near  said  line  of  railway, 
and  left  the  same  down,  and  negligently  and  carelessly  left  his 
crop  growing  in  said  inclosure  open  to  the  depredations  of 
cattle  and  other  animals  running  at  large,  whereby  part  of  his 
crop  was  trampled  down  and  destroyed,  to  his  further  dam- 
age five  hundred  dollars." 

In  Railway  Co.  v.  Pape,  73  Tex.  502,  it  is  said :  "  The 
exception  to  so  much  of  the  amended  petition  as  claimed  dam- 
ages for  the  injury  to  plaintiff's  crop  by  reason  of  the  alleged 
inundation  of  10  acres  of  land  on  the  west  side  of  the  rail- 
road,  we  think,  was  properly  overruled.  Damages  for  the 
overflow  of  this  land  was  claimed  in  the  original  petition. 
This  amendment  merely  claims  additional  damages  by  reason 
of  an  alleged  injury  to  ]>l'iintiff's  crops,  and  though  it  enlarges 
the  scope  of  the  recove.^  })rayed  for,  it  does  not  set  up  in  that 

E articular  a  new  cause  of  action."     The   court  should  not 
ave  stricken  out  this  part  of  the  pleading. 
Third  cross  assignment :     Plaintiff  alleged  ''  that  large  and 
filthy  pools  of  stagnant  water  are  formed  and  stagnated  near 
plaintiff's  residence,  from  which   arise  poisonous 
detail*"***'      vapors,  rendering  his  home  unhealthy  and  unfit  to 
reside  upon  with  his  family."    The  court  excluded 
these  matters  from  the  jury,  and  in  the  general  charge   saiil : 
"You  will  not  consider  any  testimony  relating  to  the  sickness 
in  plaintiff's  family,  and  should  you  find  a  verdict  for  phiiii- 
tiff,  no  recovery  can  be  had  on  this  ground."     These  facts,  as 
alleged,  were   pertinent  to  the  inquiry  as  to  the   amount  of 
damage  to  the  property,  and  should  not  have  been  excluded 
from  the  jury. 

Before  another  trial  of  the  case,  the  parties  should  replead 
and  clearly  present  the  issues  involved,  in  the  light  ol  this- 
opinion. 
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The  judgment  of  the  court  below  is  reversed^  and  the  cause 
remanded  for  a  new  trial. 


ABSTRACTS  OF  RECEKT  DECISIONS. 

Construction  of  QmntM^ Act  Cong,  July  27, 1866,  Establishing  PMt  and 
Military  Road  and  granting  right  of  way  through  Public  Domain — iVo- 
ture  of  Right  Oranted.— Congress,  by  the  Act  of  July  27,  1866,  §  2  (14 
Stat,  at  L.  294)  granting  a  right  of  way  through  the  public  domain  for  the 
oonstruction  of  a  railroad  and  telegraph  line,  did  not  intend  that  the  grant 
should  cover  the  fee  of  land  included  within  the  right  of  way,  but  only 
such  an  easement  therein  as  under  the  settled  rules  of  law  is  usually  cov- 
ered by  such  grants.  Mercantile  T.  Go.  v.  Atlantic  &  P.  R.  Go.  (Postal  Tel. 
O.  Co.  Intervener),  (U.  S.  Gir.  Gt.  S.  D.  Gal.)  63  Fed.  Rep.  910.  Explainr 
ing  Railway  Co.  r.  Roberts.  Citing  Williams  v.  Railway  Go.  50  Wis.  71 ; 
Lumber  Go.  r.  Harris  (Tex.  Sup.)  13  8.W.  453 ;  St.  Onge  v.  Day  (Colo.  Sup.) 
18  Pac.  5?78  ;  Railroad  Go.  v.  Lesueur  (Ariz.)  19  Pac.  157. 

StLtne—RigM  of  Gh'antee  Company  to  Refuse  Carriage  Facilities  to  Com- 
peting Telegraph  Line.— A  railroad  company  incorporated  by  the  Act  of 
Congress,  July  27,  1866,  (14  Stat,  at  L.  292),  and  which  by  the  act  is. 
declared  to  be  a  post  and  military  road,  has  no  power  to  contract  with  a  tel- 
egraph company  occupying  the  right  of  way,  to  refuse  facilities  for  car- 
riage of  material  for  the  construction  of  a  competing  line.  Mercantile  T. 
Co.  V,  Atlantic  &  P.  R.  Go.  (Postal  Tel.  G.  Go.,  Intervener),  (U.  S.  Gir.  Gt. 
S.  D.  Gal.)  63  Fed.  Rep.  910. 

Same — Implication  as  to  Width  of  Way  Granted — Alabama  Statute — 
Although  by  statute  (Gode  1886,  §  1380,  subdivision  8)  the  right  of  way 
which  H  railroad  company  may  acquire  by  condemnation  proceedings  is- 
limited  to  one  hundred  feet  in  width,  yet  in  the  absence  of  any  express 
agreement  between  a  land  owner  and  a  company  to  which  he  has  granted 
a  riglit  of  way,  respecting  the  width  of  the  way  granted,  it  will  not  be 
asssumed  that  one  hundred  feet  in  width  was  intended.  Nashville  G.  & 
St.  L.  R  Go.  r.  Hammond,  (Ala.)  15  So.  Rep.  935. 


Delsol  (Louis) 

V. 

Spokane  &  Palouse  Railway  Co. 

{Supreme  Court  of  Idqho,  April  6,  1895.) 

Right  of  Way  by  Purchase— Liability  of  Railroad  Company  for  Expense 
of  Moving  Building  from  Right  of  Way.— A  railroad  companv  having  pur- 
chased a  right  of  way  across  the  land  of  the  plaintiff,  and  obtained  a  deed 
for  the  same,  is  entitled  to  use  the  whole  thereof  for  any  of  the  purposes 
of  said  road  ;  and  the  plaintiff  havincj  any  buildings  thereon,  in  the  ab- 
sence of  any  agreement  with  said  company,  providing  for  the  expense  of 
removal  thereof,  must,  if  he  desires  such  buildings,  remove  the  same  at  his. 
own  expense.     {Page  685.) 
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Appeal  from  Nez  Perces  county  district  court.    Affirmed. 

Rand  Y.  Home  and  Jas.  fV.  Reid,  for  appellant. 

John  R.  McBride  and  Ashton  V.  Chapman^  for  respondenl 

Morgan,  C.  J. — It  appears  from  the  finding  of  the  court  in 
this  case  that  the  defendant,  in  the  month  of  June  or  July, 
CaMrtmted  l^^^*  Surveyed  and  located  the  definite  line  of  its 
railroad  over  and  across  the  land  of  the  plaintifil 
That  the  road  was,  in  the  fall  of  1890,  constructed 
over  and  across  said  land  without  any  change  of 
the  centre  line  of  said  road.  On  the  28th  day  of 
November,  1890,  the  plaintiff  entered  into  an  agreement  with 
defendant  to  sell  and  convey  a  strip  of  land  along  said  road 
40  feet  wide — 25  feet  on  the  south  side  of  said  centre  line  of 
survey,  and  15  feet  wide  on  the  north  side  of  said  line, — for 
and  in  consideration  of  the  sum  of  $2500 ;  that  said  sum  wa&; 
paid,  and  the  laud  conveyed  to  the  company. 

Thereupon  said  company  took  possession  of  said  strip  of 
land,  and  no  more,  and  used  said  strip  of  land,  and  no  more, 
for  all  its  purposes,  including  the  construction  of  the  ditch. 
No  other  agreement  was  made. 

The  plaintiff  testified  that  he  had  a  greenhouse  on  the  south 
side  of  said  right  of  way,  and  located  right  up  to 
ene*.  ^j^^  railroad  grade,  and,  had  it  not  been  for  moving 
the  ditch  to  the  south  side  of  the  grade,  the  plaintiff  could 
have  left  his  greenhouse  where  it  was,  but  was  obliged  to 
move  said  greenhouse  off  the  right  of  way  by  reason  of  the 
moving  said  ditch. 

It  appears  also  from  the  evidence  that  plaintiff  had  a  con- 
versation with  one  Fletcher,  who  seemed  to  have  charge  of  the 
construction  of  said  road,  in  which  said  Fletcher  said  that  the 
company  would  pay  plaintiff  for  the  removal  of  said  green- 
house. This  conversation  with  Fletcher  took  place  before 
the  deed  of  right  of  way  was  made  to  the  company.  It  ap- 
pears, also,  that  Fletcher  had  no  authorit}'  to  make  juiy 
arrangement  whatever  with  reference  to  the  right  of  way  for 
said  road,  and  that  said  alleged  conversation  between  Fletcher 
and  plaintiff  was  never  reported  to  the  company.  On  this 
state  of  facts  the  court  gave  judgment  in  favor  of  the 
defendant,  and  against  the  plaintiff,  for  costs. 

A  motion  was  made  for  a  new  trial,  and  overruled  by  the 
court.  Plaintiff  appeals  to  this  court,  both  from  the  order 
overruling  tho  motion  for  new  trial  and  from  the  judgment. 

In  brief,  the  facts  appear  to  be  thus  :     The  defendant  rail- 
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way  company  located  its  line  of  road  over  and  across  the  land 
of  the  plaintiff,  establishing  the  central  line  of  said 
road,  and  bailt  the  railroad  grade  on  said  central 
line  ;  that  thereafter  the  plaintiff  sold  and  deeded  to  the  rail- 
way  company  a  strip  of  land  40  feet  wide,  along  said  centre  line, 
being  25  feet  wide  on  the  soath  side  of  such  centre,  and  15 
feet  wide  on  the  north  side  thereof,  for  and  in  consideration 
of  the  snm  of  $2500,  which  was  paid  to  said  plaintiff  for  said 
right  of  way  ;  that  after  the  construction  of  said  road  it  was 
foand  necessary  to  change  a  ditch  that  ran  along  the  north 
side  of  said  line,  to  the  south  side  thereof;  that  said  ditch 
was  changed  and  constructed  wholly  on  the  right  of  way  so 
purchased,  on  the  south  side  of  the  grade ;  that  at  the  time 
the  grade  was  constructed  the  plaintiff  had  a  greenhouse  situ* 
ated  partly  on  this  right  of  way,  so  sold  to  plaintiff;  that,  by 
reason  of  the  changing  of  the  ditch,  the  plaintiff  was  obliged 
to  move  his  greenhouse  off  said  right  of  way.  and  estimates 
the  expenses  of  said  removal  and  rebuilding  of  said  green- 
house at  the  sum  of  $341 ;  and  demanded  of  the  company 
that  it  reimburse  him,  which  the  company  refused  to  do. 

It  appears,  also,  that  plaintiff  had  a  conversation  with  one 
of  the  engineers  of  said  road,  in  which  the  engineer  said  that 
the   company   would   pay   him  for  removing  the  Limbttiiyror 
greenhouse.     Said  engineer  had  no  authority  to  expeaMof 
make  any  such  statement,  and  nothing  was  said  to  reaoriMr 
the  company  concerning  the  same.  biiwian. 

The  company  having  used  no  more  of  the  land  of  the 
plaintiff  than  they  had  purchased  and  paid  for,  and  the 
plaintiff  having  no  agreement  with  the  company  for  the  pay- 
ing of  any  expenses  of  moving  his  greenhouse,  he  has  no 
cause  of  action  against  the  defendant. 

The  judgment  of  the  court  below  is  affirmed^  with  costs 
awarded  to  respondent. 
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Grand  Tower  and  Cape  Girardeau  Railroad  Co. 

V. 

WoLTON  (Serena  A.) 

(150  111  428.) 

Contract  to  Convey  Land  to  Railroad  Connpany— Fraud  in  Procuring 
"Same — Equity  Jurisdiction — Compensation  for  Land  Taken. — Wbile  uudt;r 
the  '*  Emineut  Domain  Act/'  of  llliuois  a  coart  of  equity  has  no  jurisdic- 
tion to  determine  the  compensation  to  be  paid  for  lands  proposed  to  be 
taken  for  railway  purposes,  yet  a  railroad  company  may  properly  file  iis 
bill  in  equity  for  the  specific  i>erformance  of  a  contract  to  convey  to  it  the 
land  over  which  its  road  has  been  constructed ;  and  where,  in  such  action, 
the  defendant  alleges  fraud  in  the  obtaining  of  the  contract,  it  is  proper  for 
a  court  of  equity,  on  crossbill,  to  ascertain  and  determine  by  a  jury  the 
amount  of  compensation  due  to  the  defendant  for  the  land  so  taken,  and 
to  decree  payment  thereof.     {Pa</€  689-691.) 

Same — Same — Specific  Performance. — A  railroad  company  secured  an 
agreement  to  convey  a  strip  of  land  for  its  right  of  way  upon  representa- 
tions and  promises  of  its  agents  that  the  road  should  be  located  along  a 
definite  and  fixed  line,  and  along  the  bank  of  a  certain  slough,  but  after 
the  agreement,  by  the  owner  of  the  land,  to  release  the  right  of  way  upon 
these  representations,  the  promises  and  representations  were  disregarded, 
and.  the  road  was  built  upon  a  different  route  ;  Heldy  that  the  fraud  prac- 
tised by  the  railway  company  avoided  the  contract,  and  therefore  that  a 
-court  of  equity  would  not  decree  specific  performance  thereof.    {Page  691.) 

Same — Same— Admissibility  of  Parol  Evidence  to  Impeach  Contract. — 
Parol  evidence  is  admissible  in  a  court  of  equity  to  show  fraud  in  ilie  pro- 
curement of  a  Qontract,  although  the  same  has  l^een  reduced  to  writing, 
And  would  otherwise  come  under  the  rule  forbidding  the  introduction  of 
parol  evidence  to  vary  or  change  the  terms  of  such  a  contract.    {Page  694.) 

Appeal  from  Uuion  county  circuit  court.     Affirmed. 

Serena  A.  Walton,  appellee,  commenced  an  action  at  law  in 
the  circuit  court  of  Union  county  against  the  Grand  Tower  & 
Cape  Girardeau  Railroad  Company  to  recover  damages  re- 
sulting to  her  in  consequence  of  the  construction  of  the  rail- 
road over  and  across  certain  lands  owned  by  her  in  Union 
county. 

After  summons  was  served  the  railroad  company  filed  a  bill 
in  equity  against  the  plain tiflf  in  the  action  for  an  injunction 
^jjj  to  enjoin  the  prosecution  of  the  action,  and  also 

set  up  the  execution  of  the  following  contract  bv 
Serena  A.  Walton,  for  the  right  of  way,  and  asked  for  a  spe- 
cific performance  thereof  : 
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**  {Whereas,  the  Grand  Tower  and  Cape  Girardeau  Bailroad 
Company  has  been  organized,  and  intends  to  constmct  a  rail- 
road from  opposite  Cape  Girardean  to  Grand  Tower,  through 
the  counties  of  Alexander,  Union,  and  Jackson,  state  of  llli- 
nois,  this  contract  witnesseth  that  in  consideration  of  one 
dollar,  the  receipt  of  which  is  hereby  acknowledged,  and  in 
farther  consideration  of  the  benefits  that  will  accrue  to  me  by 
reason  of  the  construction  of  said  contemplated  railroad,  \ 
hereby  agree,  contract,  covenant,  and  bind  myself  to  make 
said  company,  after  the  construction  of  said  railroad  has  been 
begun,  a  deecl  for  the  right  of  way  one  hundred  feet  wide,  the 
middle  thereof  to  be  the  centre  of  the  main  track  of  said  rail- 
road, over,  across,  and  through  the  following  described  land, 
lying  in  the  county  of  Union,  in  the  state  of  Illinois,  to  wit : 
Southwest  quarter  of  section  tweuty-fiye  (25),  and  the  south- 
east quarter  of  section  twenty-six  (26),  and  tbe  northeast  quar- 
ter of  section  thirty-five  (35),  all  in  township  thirteen  (13  ^ 
south,  range  three  {3)^  west,  all  of  which  is  in  Union  county, 
Illinois,  with  power  to  take  all  necessary  ground,  rock,  and 
dirt  off  and  from  said  right  of  way  to  build  embankments  and 
turnouts:  provided,  however,  that  if  the  work  of  constructing 
said  railroad  between  East  Cape  Girardeau  and  Grand  Tower 
is  not  begun  and  carried  on  in  good  faith  on  or  before  May  1, 
1889,  and  said  railroad  finished  within  one  year,  this  contract 
to  grant  the  right  of  way  to  be  utterly  null  and  void.  I  fur- 
ther agree  and  contract  that  the  agents,  servants,  and  con- 
tractors of  said  company,  employed  to  build  said  railroad, 
may  enter  upon  the  riglit  of  way  hereby  granted,  to  begin 
work  to  construct  the  said  railroad,  although  the  deed  to 
right  of  way  is  not  made,  as  fully  as  if  the  deed  had  been 
made." 

Serena  A.  Walton  put  in  an  answer  to  the  bill,  in  which  she 
admitted  the  execution  of  the  agreement  set  out  in  the  bill. 

The  answer  also  contains  the  following :  "  But  this  defend- 
ant expressly  avers  and  states  the  fact  to  be  that  the  said 
agreement  was  entered  into  by  her,  and  that  she 
was  induced  to  sign  the  said  agreement,  by  and 
through  the  fraud  and  misrepresentations  of  the  complainant 
and  iis  agents,  in  this,  to  wit,  that,  at  the  time  and  before  the 
signing  of  said  contract,  it  was  expressly  understood  and 
stipulated  and  promised  by  the  complainant  and  its  agents 
that  the  said  railroad  right  of  way  mentioned  in  the  agree- 
ment was  to  be  located  upon  the  east  bank  of  a  slough,  known 
as  *  Dry  '  or  *  Big '  slough,  traversing  the  described  lands  in  a 
northerly  and  southerly  direction ;  said  right  of  way  to  be 
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upon  the  east  bank  of  said  slough,  where  the  right  of  way 
intersects  the  southern  line  of  the  defendant's  said  lands,  and 
to  be  upon  the  east  bank  of  said  slough,  not  more  than  fifty 
feet  from  the  centre  thereof  with  the  west  line  of  said  right 
of  way  ;  said  right  of  way  extending  in  a  northerly  direction 
on  the  east  bank  of  said  slough,  with  the  salient  points  there- 
of, and  leaving  defendant's  lands,  at  the  north  side  thereof,  ?.t 
a  point  west  of  the  house  thereon  situated,  near  the  east  bank 
of  said  slough. 

**  This  defendant,  further  answering,  denies  that  the  com- 
plainant began  and  carried  on  the  work  of  constructing  the 
said  railroad  in  pursuance  of  the  terms  of  the  said  agreement, 
in  good  faith,  or  that  it  has  in  any  respect  complied  with  the 
terms  of  said  agreement,  but,  on  the  contrary,  states  the  fact 
to  be  that  the  said  complainant,  in  direct  violation  of  the 
agreement  and  understanding,  did  build  and  construct  said 
railroad,  and  locate  its  said  right  of  way,  far  to  the  east  of 
said  east  bank,  to  wit,  a  distance  of  two  hundred  feet  to  five 
hundred  feet,  in  the  middle  of,  or  near  the  middle  of,  defend- 
ant's  said  lands. 

*'  This  defendant  denies  that  said  railroad  is  built  upon  and 
across  the  land  agreed  to  be  conveyed  by  the  defendant,  and 
also  denies  that  the  complainant  is  entitled  to  a  deed  for  said 
right  of  way  under  said  agreement. 

''This  defendant  admits  that  she  has  refused  to  make  a 
deed  to  said  right  of  way,  as  described  in  complainant's  bill, 
and  admits  that  she  has  brought  a  suit  at  law  in  this  court, 
suing  for  damages,  and  for  the  value  of  the  land  described  in 
complainant's  bill." 

The  defendant,  Serena  A.  Walton,  also  filed  a  cross  bill,  in 
which  she  set  up  the  same  facts  contained  in  the 
"^^  '  answer,  also  that  she  had  forbidden  said  company 
and  its  agents  to  proceed  with  the  work  as  it  progressed,  and 
praying,  as  relief,  that  the  said  agreement  be  declared  null 
and  void,  and  that  the  court  decree  payment  for  the  land 
taken  and  damaged.  The  cross  bill  also  prayed  for  general 
relief. 

At  the  request  of  complainant  in  cross  bill,  the  following 
questions  of  fact  were  ordered  by  the  court  submitted  for 
trial  by  jury : 

"  First :  Did  the  defendant  in  the  cross  bill,  at  the  time  it 

secured  the  right  of  way  over  complainant's  land  promise  the 

complainant,  and  agree  with  her,  to  build  its  road 

m"a(HUojiirj!  ^^  "^®  ®^^^  bank  of  Dry  slough?     Second:  Did 

the  defendant  in  the  cross  bill  build  its  road  over 

complainant's  land,  where  it  promised  to  build  it?    Third: 
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"What  was  the  value  of  the  land  actually  taken  by  said  de- 
fendant? Fourth:  What  was  the  damage  to  complainant's 
land,  over  and  above  the  benefits,  if  any  ?  " 

To  the  first  question  the  jury  answered,  "  Yes ," 
to  the-second,  they  answered,  "No."     The  value  ^"^J^JJ^i"" 
of  the  laud  taken  they  found  to  be  $520.     The  dam-  gnbmuted. 
age  to  the  land,  over  and  above  the  benefits,  they 
found  to  be  $775. 

The  jury  also  returned  an  answer  to  a  question  as  to 
amount  of  land  actually  taken  by  the  railroad, — that  the 
number  of  acres  were  13.04. 

Upon  the  return  of  the  verdict  the  court  entered  a  decree, 
in  eifect,  that  the  equities  of  the  case  are  not  with  the  com- 
plainant in  the  original  bill,  and  they  are  with  the  complain- 
ant in  the  cross  bill ;  that  the  original  bill  be  dismissed ;  that 
the  complainant  in  the  cross  bill  recover  from  said  railroad 
company  the  sum  of  $1295,  and  cost  of  suit,  and  that  exe- 
cution issue  therefor ;  that  on  payment  in  full  of  said  amount 
the  title,  in  fee  simple,  to  a  tract  of  land  100  feet  wide, — the 
centre  being  the  centre  of  the  railroad  track, — across  the  S. 
W.  ^  of  section  25,  the  S.  E.  \  of  section  26,  and  the  N.  E.  |  of 
section  35,  township  13  S.,  range  3  W.  of  the  third  P.  M.,  vest 
in  said  defendant,  its  grantees  and  successors. 

Isaac  Clements,  F,  M.  YoungUood  and  W,  W,  Barr,  for  ap- 
pellant. 

Taylor  Dodd  and  Karraker  C.  Lingle,  for  appellee. 

Craig,  J.  (after  stating  the  facts). — It  is  first  claimed  by  the 
railroad  company  that  the  court  had  no  jurisdiction  to  grant 
the  relief  sought  by  the  cross  bill ;  that  the  remedy  is  cogni- 
zable  only  at  law. 

Where  a  railroad  company  is  authorized  to  take  private 
property  for  a  public  use,  under  its  charter,  the  mode  of  pro- 
cedure is  laid  down  in  our  statute  entitled  "Emi- 
nent Domain."  Under  that  statute,  private  prop-  HofTmcqiiiired. 
erty  cannot  be  taken  or  destroyed  without  just 
compensation.  Such  compensation  is  required  to  be  ascer- 
tained by  a  jury.  Where  the  parties  cannot  agree  upon  the 
amount  to  be  paid,  the  party  authorized  to  take  private 
property  is  required  to  apply  to  the  judge  of  the  circuit  or 
county  court,  either  in  vacation  or  term  time,  by  petition 
setting  forth  his  or  her  authority  in  the  premises,  the  purpose 
for  which  said  property  is  sought  to  be  taken  or  destroyed,  a 
description  of  the  property,  the  names  of  all  persons  inter- 
ested therein,  etc.  The  statute  provides  for  service  of 
1  (N.  &)  A.  &  £.  R.  Cas.— 44 
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process,  and  for  calling  a  jury,  before  whom  the  question  of 
jast  compensation  shall  be  tned.  The  proceeding  authorized 
IS  one  at  law. 

In  this  case,  as  has  been  seen,  the  amount  the  landowner 
was  entitled  to  recover  was  determined  in  equity.  In  the  first 
place,  however,  the  landowner  brought  an  action  at  law,  but 
the  defendant  in  that  action,  the  railroad  company,  filed  a 
bill  in  equity  to  enjoin  its  prosecution,  and  prayed  for  a  spe- 
cific performance  of  an  alleged  agreement,  in  which  the  laud- 
owner  had  agreed,  upon  certain  terms  and  conditions,  to  con- 
vey the  right  of  way. 

The  jurisdiction  of  a  court  of  equity  was  thus  invoked  by 
the  railroad  company.  It  sought  a  decree  compelling  the 
landowner  to  convey  to  it  the  right  of  way  over  certain  lands 
owned  by  her,  which  the  railroad  company  had  taken  for  ii» 
right  of  way. 

While  it  may  be  true  that  a  court  of  equity  has  no  juris- 
diction to  determine  the  compensation  to  be  paid  for  lands 
Kqnity  Juris-  proposed  to  be  taken  for  railroad  purposes,  when 
diction  to  de-  a  bill  has  been  filed  for  that  purpose  alone,  yet 
terniBe  eom-  when  a  landowner  has  been  brought  into  a  court 
penMtion.  ^j  equity  by  the  railroad  company  after  it  has 
taken  and  appropriated  the  lands  for  railroad  purposes,  and 
it  prays  for  a  decree  requiring  the  landowner  to  convey  the 
lauds  thus  taken,  may  not  the  landowner  insist  upon  being 
paid  for  the  land  taken  and  damaged,  and  ask  the  court,  by 
cross  bill,  to  have  the  amount  ascertained  and  determined,  as 
was  done  here  ? 

The  cross  bill,  in  express  terms,  charged  the  complainant 
in  the  original  bill  with  fraud  in  procuring  the  agreement 
upon  which  it  predicated  its  bill  for  a  specific  per- 
Eqoitj  Juris-  formance.  It  is  a  familiar  rule  that  courts  of 
«f*rrii«d"  *****  equity  have  concurrent  jurisdiction  with  courts  of 
law  on  questions  of  fraud,  and  the  court  which 
first  acquires  jurisdiction  will  retain  it  until  the  litigation  is 
finished. 

If,  therefore,  the  agreement  was  procured  by  fraud,  no 
reason  is  perceived  why  a  court  of  equity  might  not  investi- 
gate that  question,  and  grant  such  relief  as  the  equity  of  the 
transaction  demanded.  So,  also,  if  the  complainant,  the  rail- 
road company,  held  a  valid  contract  for  a  deed  for  the  right 
of  way,  a  court  of  equity  was  the  appropriate  tribunal  to 
decree  a  deed  in  pursuance  of  the  contract.  Thus  it  appears, 
that  a  court  of  equity  had  jurisdiction  of  the  relief  prayed  for 
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in  tbe  bill,  and  it  also  had  jurisdiction  of  the  question  of 
fraud  presented  by  the  cross  bill. 

Being  clothed  with  authority  to  adjudicate  upon  these 
matters,  the  court  had  the  right,  if  necessary,  to  do  complete 
justice  between  the  parties, — to  settle  and  determine  legal  as 
well  as  equitable  rights,  as  held  in  Tunesma  v,  Shuttler,  114 
111.  164. 

The  rule  seems  to  be  well  established  that,  where  equity 
acquires  jurisdiction,  it  will  retain  the  case,  and  settle  all 
questions  incident  to  the  relief  sought  in  the  bill. 
Stickney  v.  Gondy,  132  111.  213,  23  N.  E.  1034,  is  a  '^^.^f^Y/rt.- 
case  in  point.     It  is  there  said  :  "  When  a  court  of  Setion."*^ '" 
equity  has  jurisdiction  over  a  cause  for  any  pur- 
pose, it  may  retain  the  cause  for  all  purposes,  and  proceed  to 
a  final  determination  of  all  the  matters  at  issue.     For  this 
reason,  if  the  controversy  contains  any  equitable  feature,  or 
requires  any  purely  equitable  relief  whicn  would  belong  to 
the  exclusive  jurisdiction,  or  involves  any  matter  pertaining 
to  the  concurrent  jurisdiction,  by  means  of  which  a  court  of 
equity  would  acquire,  as  it  were,  a  partial  cognizance  of  it, 
the  court  may  go  on  to  a  complete  adjudication,  and  may  thus 
establish  purely  legal  remedies  which  would  otherwise  be 
beyond  the  scope  of  its  authority." 

But  it  is  claimed  that  appellee  was  not  entitled  to  equitable 
relief,  and  a  failure  to  establish  equitable  relief  precluded  a 
recovery  of  compensation  for  the  land  taken.     It  AfrwmeBtto 
will  be  remembered  that  the  contract  signed  by  conreyHfrbtor 
appellee,  in  which  she  agreed  to  convey  the  right  wty-stipn- 
of  way,  is  silent  in  regard  to  the  laud  upon  which  ^•""■•* 
the  road  should  be  constructed ;  and  appellee  claims  that  a 
definite  line  was  agreed  upon  between  her  and  the  agent  of 
the  railroad  company  before  she  signed  the  agreement,  and 
the  road  was  to  be  located  on  that  line,  and  that  the  agree- 
ment for  a  release  of  the  right  of  way  was  executed  in  the 
faith  of  the  agent. 

It  appears  that  there  was  a  slough,  known  as"  Dry  Slough  " 
rnuniug  through  appellee's  lands,  and  appellee's  son,  who 
was  in  charge  of  her  lands  at  the  time,  desired  the  road  to  be 
located  on  the  banks  of  that  slough. 

Martin  D.  Walton  testified  that  he  had  charge  of  the  land. 
In  February,  1889,  he  met  Capt.  Nesmith,  assistant  engineer, 
and  others,  to  confer  about  tlie  right  of  way.     At 
tliat  time  a  preliminary  survey  had  been  made.  ^J^^^ 
He  testified  :  "  I  knew  where  it  run.     I  told  them 
then  that  in  order  to  get  the  right  of  way  they  would  have  to 
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be  on  the  bank  of  the  slough  when  they  struck  our  farm  from 
the  south  side,  aud  keep  the  slough  bank,  and  go  out  west  of 
the  house,  at  the  north  side  of  the  farm.  The  engineer,  Capt 
Nesmith,  said  that  he  knew  exactly  where  I  meant,  and  it  was 
just  about  as  good  a  location  for  the  road,  and  much  better 
for  the  farm.  We  agreed  to  meet  up  here  at  town  the  next 
day,  and  give  them  tne  right  of  way,  with  the  understanding 
that  they  would  make  that  change.  I  had  a  conversation  with 
my  mother  before  she  signed  the  agreement.  I  told  her  that 
they  had  agreed  to  place  the  road  on  the  bank  of  the  slough, 
where  I  wanted  it,  and  repeated  to  her  what  the  captain  said 
about  that  being  the  place  for  the  road." 

"  Mrs.  8.  A.  Walton  testified  :  "  I  asked  him  [Mr.  Nesmith] 
who  represented  the  company,  and  who  would  be  responsible 
for  where  the  road  went.  Mr.  Nesmith  said  he  was.  I  told 
him  I  would  not  sign  it  if  he  did  not  put  it  where  Winstead 
wanted  it.  Mr.  Nesmith  promised  to  put  it  where  Winstead 
wanted  it.  I  wouldn't  have  signed  it  if  he  had  not  promised  it 
Mr.  Nesmith  knew  where  the  road  was  to  go.  We  all  under- 
stood it.  He  said  that  there's  where  they  would  put  it, 
because  it  would  be  as  much  to  their  advantage  as  mine. 
I  did  not  give  my  consent  to  the  company  to  locate  the  road 
where  they  did.  My  consent  was  only  for  it  to  go  up  the 
slough." 

Edward  B.  Walton  testified:  "Was  present  when  my  mother 
signed  the  agreement.  Mr.  Nesmith  said  it  was  to  be  up  the 
slough  bank,  fifty  feet  from  the  centre  of  the  slough,  or  about 
that.  A  survey  had  been  made,  and  Nesmith  had  a  plat  with 
him.  It  showed  the  line  out  in  the  field,  but  he  [Nesmith] 
said  that  did  not  make  any  difference  about  where  it  showed 
it,  but  said  they  would  go  up  the  slough  bank." 

There  is  other  evidence  in  the  record  bearing  on  this  ques- 
tion. Nesmith,  the  assistant  engineer,  who  was  acting  for  the 
railroad  company,  confirms  the  evidence  of  appellee  and  her 
sons.  Among  other  things,  he  testified:  "  "  Was  detailed  to 
go  with  citizeus'  committee  to  assist  in  procuring  right  of  way. 
With  them,  visited  the  complainant.  The  preliminary  survey 
had  been  made  at  that  time,  and  think  the  plat  was  shown 
her.  The  complainant  wished  the  line  of  the  road  to  be  as 
nearly  on  the  bank  of  the  slough  as  possible,  and  I  told  her 
that  I  was  instructed  to  change  the  line,  keeping  as  near  the 
Dry  slough  as  possible  without  using  reversed  curves." 

From  the  evidence  it  is  plain  that  appellee  executed  the 
agreement  to  release  the  right  of  way  with  the  understanding 
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And  upon  the  express  agreement  of  the  railway  company  that 
the  line  of  road  should  be  changed  and  that  it  ^.« 
should  be  located  through  her  farm  on  the  banks  mr^f 
of  the  Dry  slough.  But  after  the  written  release  **«"^i 
was  obtained,  the  promises  and  agreement  upon  ***' 
which  it  was  obtained  were  disregarded,  and  the  road  was 
<^onstructed  on  a  different  route;  and  the  railroad  company 
now  seeks,  in  a  court  of  equity,  to  compel  the  execution  of  a 
<leed  conveying  the  right  of  way  for  lauds  appellee  never 
iigreed  to  convey. 

The  agreement  for  the  right  of  way  was  obtained  upon  the 
express  representation  of  Nesmith,  the  i^ent  of  the  railroad 
company,  that  the  line  of  the  road  would  be  changed  so  that 
it  would  conform  to  her  wishes,  and  be  located  along  the  line 
of  the  Dry  slough.  If  this  representation  had  not  been  made 
the  release  would  not  have  been  executed. 

The  engineer  testified  that  it  would  have  been  better 
•engineering  to  have  placed  the  road  as  nearly  on  the  bank  of  the 
slough  as  possible  without  using  reverse  curves.  This  was 
not,  however,  done,  and  the  evidence  would  seem  to  justify  the 
i'oiiclusion  that  the  railroad  company  did  not  intend  to  per- 
form its  agreement  to  change  the  location  of  the  road  at  the 
time  it  was  made.  There  is  some  evidence  in  the  record,  that 
the  route  along  the  slough  was  impracticable,  but  the  testi- 
mony of  Nesmith  in  this  regard  is  not  overcome. 

It  is,  however,  claimed  that  the  representation  made  to 
appellee  establishes  only  a  future  intention  on  th'^  part  of  the 
railway  company  to  make  the  change  of  route;  and,  it  is  said, 
a  representation,  although  it  may  be  false,  as  to  FmUerripi». 
a  matter  of  intention,  does  not  constitute  fraud;  T?**?!*"  **  !!* 
and  in  support  of  this  position  we  are  referred  to  Mt«rarta- 
Kerr  on  Fraud  and  Mistake  (page  88),  where  the  »i«tfartiM. 
author  says  :  ''  As  distinguished  from  a  false  representation  of 
a  fact,  the  false  representation  as  to  a  matter  of  intention,  not 
amounting  to  a  msitter  of  fact,  though  it  may  have  iufinenced 
a  transaction,  is  not  a  fraud  at  law,  nor  does  it  afford  grounds 
for  relief  in  equity." 

It  is,  however,  plain  that  the  representations  here  involved 
do  not  fall  within  the  rule  indicated  by  the  author.  Here  was 
an  a^eement  t<y  locate  the  road  at  a  definite,  specified  place, 
on  the  part  of  tlie  railroad  company.  It  was  not  a  mere  state- 
ment of  an  intention  to  do  an  act  in  the  future,  but  a  contract 
to  change  the  location,  in  consideration  of  which  the  appellee 
Agreed  to  give  the  right  of  way. 

It  is  also  claimed  that  parol  evidence  was  not  admissible  to 
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ysiTy  or  change  the  terms  of  the  written  contract  executed  by 
appellee.  Where  parties  have  reduced  their  contract  to  writ- 
paroiErt-  iug,  the  rule  is  well  established  that  parol  evi. 
dene*  to  im-  (Jence  is  not  admissible  to  vary  or  change  the  terms 
becMiTor***  ^^  ^^®  contract.  But  this  rule  of  evidence  has  no 
rraad.  application  here.     Where  it  is  sought  to  impeach  a 

written  contract  for  fraud,  in  a  court  of  equity,  parol  evidence 
is  admissible  for  that  purpose.  Van  Buskirk  v.  Day,  32  111. 
260;  Race  v.  Weston,  86  ill  92;  Wilson  v.  Haecker,  85  111. 
352.     This  rule  is  well  established. 

Complaint  is  also  made  in  regard  to  the  amount  of  damages 
recovered  by  appellee,  but,  upon  examination  of  the  record  we 
find  the  decree  sustained  by  the  evidence.  Indeed,  under  the 
evidence  a  much  larger  amount  might  have  been 
Daniaget.  found  by  the  jury.  Moreover  the  theory  upon 
which  the  damages  were  assessed  was  so  favorable  to  appel- 
lant that  it  is  in  no  position  to  complain.  The  court  held — 
and  on  this  theory  the  damages  were  assessed — that  inasmuch 
as  appellee  had  given  the  railroad  company  the  right  of  way 
over  her  lands  on  a  certain  line,  and  the  compan}^  having 
selected  a  different  route,  appellee  was  only  entitled  to 
recover  the  difference  in  damages,  if  any,  between  the  two 
routes.     The  decree  of  the  circuit  court  will  be  affirmed. 

AJirmed. 


Chamberlain  (D.  H.),  Receiveb,  Etc.,  et  ci. 

V. 

Northeastern  Railroad  Co. 

{Supreme  Court  of  South  Carolina^  June  9,  1894.) 

Purchase  of  Land  by  Railroad  Company — Intervening  Third  Party— Pay- 
ment into  Court — Title  of  Company. — A  railroad  coiiipatiy  which  is  under 
contract  to  purchase  hind,  and  receives  notice  by  a  third  [>erson  not  to  pay 
to  its  vendor  the  contract  price  for  the  hind,  and  which  then  files  its  bill  for 
the  payment  thereof  into  court.  an<l  interpleiider,  and  the  decree  in  which 
action  adjudges  the  title  of  the  land  in  the  vendor  of  said  railroad  company, 
and  which  orders  the  money  paid  to  him  nccordingly,  takes  title  to  the  land 
by  purchase,  and  not  by  oomlemnj^tion.     {Page  699). 

Conveyance  of  Land  to  Railroad  Company— Reconveyance  by- -Title  Con- 
veyed  Reversion. — A  railroad  company  whicli  lawfully  acquires  the  fee- 
simple  of  land  either  by  purchase  or  condemnation,  on  abandoning  such 
land  for  railroad  purposes,  conveys  to  a  purchaser  a  fee-simple  title  to  the 
land  for  purposes  disconnected  with  its  road;  as  the  grantor  of  the  com- 
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pany  ooald  have  no  reTerrfon  in  the  land  as  he  bad  been  paid  in  fall  for 
the  fee,  and  therefore,  the  title  conveyed  by  the  company  ia  good  at  least 
as  against  private  persons.    {Fage  699.) 

Appeal  from   common  pleas  circuit  court  of  Charleston 
county.     Reversed. 

Smythe  db  Lee  and  Mitchell  dk  SmUh,  for  appellants. 
Fitzsimons  dt  Moffett^  for  respondent. 

McGowAN,  J. — This  is  an  action  for  the  recovery  of  posses- 
sion of  \\  acres  of  real  estate,  being  part  of  a  strip  of  marsh 
land  upon  the  bank  of  a  navigable  stream,  with  its  eastern 
l)oundary  on  Cooper  river,  called  at  that  point,  "Town 
Creek,"  and  constituting  part  of  the  wharf  front  of  the  city  of 
Charleston. 

The  complaint,  among  other  things,  stated  "  that  on  and 
before  April  8,  1891,  the  New  York  &  Charleston 
Warehouse   &   Steam    Navigation   Company   was  "'  *  "** 

lawfully  seised,  as  owner  in  fee  simple,  of  all  that  parcel  of 
marsh  land  situate  within  the  corporate  limits  of  the  city  of 
Charleston,  on  the  west  side  of  Cooper  river  or  Town  creek, 
containing  forty-three  acres,  more  or  less  bounded/'  etc., 
"  said  piece  or  parcel  of  land  being  commonly  known  as  the 
*  Clelaud  Grant,'  and  that  the  said  D.  H.  Chamberlain  was  in 
possession  of  tbe  said  parcel  of  land,  holding  the  same  for 
and  on  account  of,  and  as  the  property  of,  the  said  New  York 
&  Charleston  Warehouse  and  Steam  Navigation  Company, 
as  receiver,"  etc.;  "  that,  the  plaintiffs  being  so  seised  and 
possessed,  the  defendant,  on  the  said  April  8,  1891,  unlawfully 
entered  upon  part  of  tbe  said  premises,  to  wit,  upon  all  that 
portion  containing  about  one  and  one-quarter  {}.\)  acres,  beiug 
of  irregular  shape,  bounded,"  etc.,  "and  on  the  west  and 
south  by  YardelFs  creek  ;  and  that  it  is  still  uulawfulh'  in 
possession,  withholding  the  possession  from  the  plaintiffs,  to 
their  damage  one  hundred  dollars."  And  they  pray  judg- 
ment  for  the  possession. 

The  defendant  corporation  answered,  alleging  "  that  it  is  in 
the  possession  of  the  tract  of  land  therein  des> 
cribed,  and  is  lawfully  seised  and  possessed  of  the 
same,  as  owner  in  fee  simple  thereof;  and  defendant  denies 
that  plaintiffs,  or  either  of  them,  are  now,  or  were  at  the  com- 
mencement of  this  action,  owners  or  owner,  as  alleged,  of  the 
said  premises,  or  any  part  thereof,  and  denies  that  the  plain- 
tiffs, or  either  of  them,  aro  now,  or  were  at  the  commencement 
of  this  action,  entitled  to  the  possession  of  tho  said  premises, 
or  any  part  thereof. 
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On  the  contrary,  the  defendant  avers  that,  long  before  the 
commencement  of  this  action,  this  defendant  became  and  was 
lawfully  seised  in  fee  of  the  said  tract  of  land,  with  the 
appurtenances,  and  entitled  unto  and  possessed  of  the  same, 
in  its  sole  and  absolute  right,  and  from  them,  at  all  times, 
down  to  the  commencement  of  this  action,  has  continued  to 
be,  and  still  continues  to  be,  so  seised  in  fee  of  every  part 
and  parcel  thereof,  and  entitled  unto  and  possessed  of  the 
same  in  its  sole,  absolute  right,"  etc.  And  for  a  further 
defense  the  defendant  interposes  the  statute  of  limitations,  etc. 

The  cause  came  on  to  be  tried  before  his  honor,  Judge 
Fraseb,  and  a  jury.      To  support  the  allegations  of  the  com- 

{)laint  the  plaintiffs  offered  their  testimony,  which  consisted 
argely  of  parts  of  records  and  copies  of  deeds  of  conveyance, 
and,  of  course  cannot  be  set  out  at  length  here. 
*^  But,  as  we  suppose  that  a  condensed  outline  of  the 

most  important  parts  proved  may  serve  at  least  to  make 
intelligible  the  points  to  be  made  and  decided,  we  make  the 
following  statement : 

First.  In  June,  1785,  a  grant  covering  the  43  acres  of  marsh 
in  contention  here  was  made  to  William  Cleland,  and  is, 
throughout  the  cause,  called  the  '*  Cleland  Orant." 

Second.  Cleland  conveyed  the  said  43  acres  of  marsh  to 
other  persons,  and  the  title  passed  down  regularly  until  it 
rested  in  one  Dr.  Anthony  V.  Toomer. 

Third.  Some  time  prior  to  1856,  it  seems  that  the  South 
Carolina  Bailroad  Company  desired  to  extend  their  road  down 
to  deep  water,  and,  believing  tl^at  the  aforesaid  43  acres  of 
marsh  was  necessary  for  that  purpose,  they  entered  into  an 
agreement  with  Dr.  Toomer  to  purchase  the  same  for  $10,000 
in  cash;  that  being  the  price  asked  for  the  whole  of  the 
marsh,  and  the  fee-simple  title  thereto.  But  certain  other 
persons,  who  need  not  be  named,  claimed  to  have  an  interest 
in  the  marsh  covered  by  the  Cleland  grant ;  and  the  railroad 
company  had  to  file  a  bill  of  interpleader,  calling  those 
persons  to  come  in  and  ascertain  the  rights  of  the  different 
parties,  and  also  to  enable  the  company  to  effect  their  pur- 
pose of  purchase.  Litigation  followed,  but  it  was  iinally 
decided  that  Toomer  was  the  owner  of  the  land  ;  and  the 
court,  in  that  case,  "ordered  that  the  master  do  deliver  to  the 
said  A.  V.  Toomer  his  bond  taken  by  the  said  master  for  the 
fund  paid  into  court  in  this  case,"  etc. 

Fourth.  It  was  further  shown  that  afterwards  large  judg- 
ments and  executions  were  issued  from  the  United  States 
court  against  the  South  Carolina  Bailroad  Company,  and  that, 
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under  aud  by  authority  of  these  judgments  and  executions, 
Absolam  Blythe,  Esq.,  United  States  marshal  at  the  time, 
levied  and  sold  the  said  marsh  lands  covered  by  the  Cleland 
grant,  as  the  property  of  the  South  Carolina  Bailroad  Com- 

Eany,  and  on  July  5,  1882,  conveyed  the  same  to  John  H. 
larnes  and  others  named,  who,  in  time,  conveyed  the  same 
to  the  South  Carolina  Bailroad  Company. 

Fifth.  On  December  21,  1885,  the  New  South  Carolina  Bail- 
road Company  conveved  the  said  marsh  lands  to  the  New- 
York  &  Charleston  Warehouse  &  Steam  Navigation  Company, 
the  plaintiffs,  who  brought  this  action. 

At  the  conclusion  of  the  plaintiffs'  testimony,  the  defend- 
ants moved  for  a  nonsuit,  which  was  granted  by 
the  presiding  judge,  upon  the  following  grounds :  '^•«'^Con- 

"  First :  I  think  that  there  is  certainly  evidence 
of  an  execution  and  levy  on  the  land  sued  for,  and  under 
which  the  United  States  marshal  sold,  to  go  to  the  jury, 
and  it  is  not  necessary  for  meto  say  whether  I  think  it  suffi- 
cient. "Second:  Under  the  construction  given  by  the  supreme 
court  to  the  act  of  1874,  in  reference  to  the  granting  of 
lands  on  navigable  streams,  I  am  not  able  to  hold  that  the 
grant  under  which  plaintiffs  claim  title  can  in  this  case  be  held 
to  be  void,  under  the  testimony  before  me.  **  Third :  The 
most  serious  question  in  this  case,  aud  it  is  one  of  great 
importance,  is,  whether  the  South  Carolina  Bailroad  Com- 
pany, under  which  the  defendants  [plaintiffs]  claim,  ever  had 
any  title  for  other  than  railroad  purposes,  and  which  it  could 
convey,  or  which  could  be  conveyed  either  by  the  receiver  of 
the  company  acting  as  special  master  or  by  the  marshal,  under 
an  execution  against  the  company  to  another  person,  for  any 
other  than  the  railroad  purposes  of  the  South  Carolina  Bail- 
road Company. 

"  While  I  am  inclined  to  hold  that  the  company  could  make 
no  higher  title  under  a  voluntary  deed,  even  where  a  full  price 
is  paid,  than  it  could  take  under  proceedings  for  condemna- 
tion of  the  land  for  its  purpose  as  easement  only,  I  think  that 
in  this  case  the  company,  and  those  who  hold  under  it,  should 
be  held  to  the  proceedings  in  the  court  under  which  this  land 
was  obtained,  construed  as  proceedings  for  condemnation. 

The  constitution  did  not  permit  the  legislature,  in  the  exer- 
<cise  of  eminent  domain,  to  take  more  land  than  was  necessary 
for  the  purposes  of  the  railroad,  and  when  these  purposes  are 
accomplished  the  laud  should  revert  to  the  original  owners. 
This  I  take  to  be  the  true  meaning  of  the  act  under  which  the 
company  derived  its  title.     In  the  deed  of  conveyance  to  the 
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New  York,  etc.,  Steam  Navigation  Company,  it  is  recited  thai 
the  land  is  no  longer  needed  for  the  purposes  of  the  railroad. 

"  I  hold  that  there  was  nothing  which  the  railroad  company 
could  convey  to  a  grantee  who  does  not  appear  to  have  any 
connection  with  the  railroad  company.  I  also  hold  that  no 
formal,  technical  proceedings  to  declare  a  forfeiture  are  neces- 
sary, and  the  conveyance  to  the  navigation  company  is  simply 
void,  and  may  be  treated  as  such,"  etc. 

We  agree  with  the  circuit  judge  that  it  will  not  be  necessary 
Corporate  ^  consider  any  of  the  points  made,  except  the  one 
poirortopnr-  stated  above,  upon  which  the  nonsuit  was  granted. 
ehMe  prop-  In  Waterman  on  the  Law  of  Corporations  (volume 
•'*'•  1,  p.  627,  §  164),  the  rule  of  law  as  to  the  right  of 

corporations  to  purchase  property  is  stated  as  follows,  viz.: 
**  Among  the  powers  or  capacities  incident  to  the  corporations 
at  common  law,  without  any  special  mention  of  such  power  in 
the  charter,  is  that  of  taking,  holding,  and  transmitting  in 
succession,  and  alienating,  property,  real  and  personal,  and 
contracting  obligations,  in  the  same  manner  as  an  individual 
The  only  legal  checks  to  the  acquisition  of  lands  by  corpora- 
tions consist  in  those  special  restrictions  contained  in  the  acts 
by  which  they  are  incorporated,  and  which  usually  confine 
the  capacity  to  purchase  real  estate  to  specified  and  necessary 
objects,  and  in  the  force  to  be  given  to  the  exception  of  cor- 
porations out  of  the  statute  of  wills." 

The  same  doctrine  is  stated  in  Angell  &  Ames  on  Corpora- 
tions (section  187),  and  other  elementary  writers,  as  follows : 
"  Corporations  aggregate  have  at  common  law  an  incidental 
right  to  alien  or  dispose  of  their  lands  and  chattels,  unless 
specially  restrained  by  their  charter  or  by  statute.  Inde- 
pendent of  positive  law,  all  corporations  have  the  absolute 
JUS  dispoTvendiy  neither  limited  as  to  objects,  nor  circumscribed 
as  to  quantity." 

The  rule  in  this  state  is  stated  in  Ex  parte  Greenville 
Academies,  7  Rich.  Eq.  482,  as  follows  :  "All  corporations, 
if  not  disabled  by  statute,  have,  by  law,  a  general  right  of 
alienating  their  property ;  and  their  consequent  power  of 
appointing  trustees,  or  any  disposition  made  by  them,  is  coex- 
tensive with  this  right,"  etc. 

As  we  understand  it,  at  the  time  the  railroad  company 
acquired  the  land  in  question  for  the  purpose  indicated, 
neither  the  constitution  nor  any  law  of  the  state 
prohibited  the  company  from  acquiring  the  fee- 
simple  title  to  land,  either  by  condemnation  or 
simple  purchase  ;  paying,  of  course,  its  full  value. 
Indeed,  the  right  to  condemn  seems  only  to  have  been  given 
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"in  iUe  absence  of  any  contract  or  contracts  in  relation  to 
lands,"  etc.  See  the  charter  of  the  company,  and  Act  1836,  §§ 
32  and  36  (8  Stat.  415.) 

From  the  numerous  records  and  copies  of  deeds  introdaoed 
iu  evidence,  it  is  difficult  to  determine  the  mixed  question  of 
law  and  fact, — whether  the  railroad  company  acquired  the 
laud  covered  by  the  Cleland  grant  by  enforced  condemnation, 
under  the  bill  filed  by  them,  or  by  simple  purchase  from 
Toomer  for  the  use  of  the  road.  But  we  incline  to  think  that 
the  company  acquired  whatever  interest  they  had  by  pur- 
chase from  Toomer,  and  that  the  interpleader  proceedings,  as 
to  the  other  defendants,  were  resorted  to  merely  as  the  means 
of  settling  a  disputed  title,  and  not,  iu  fact,  to  condemn  the 
laud  from  an  unwilling  party. 

In  the  decree  of  the  court,  no  reference  was  made  to  the 
condemuatiou  proceedings.  The  bill  sets  forth  that  the  com- 
paoy  had  purcnased  the  laud  from  Toomer  for  the  full  price 
of  $10,000 ;  that  the  company  was  ready  to  pay  the  money  to 
Toomer,  and  he  was  ready  to  receive  it,  but  the  other  defend- 
ants  had  given  notice  not  to  pay.  And  the  bill  of  the  com- 
pany prays  that  they  may  have  leave  to  pay  the  money  into 
court.  The  decree  then  goes  on  to  discuss  the  title  as  be- 
tween the  parties,  which  it  adjudges  to  be  iu  Toomer, — the 
party  with  whom  the  company  had  contracted, — and  to  order 
the  money  previously  paid  into  court  to  be  paid  to  him,  which 
was  done.  It  seems  to  us  that  this  was  clearly  a  purchase  of 
the  land,  and  payment  of  ilie  purchase  money. 

But  assuming  that  the  railroad  company  originally  acquired 
the  fee-siraple  title  by  the  payment  of  the  purchase  money, 
under  the  decree  of  the  court,  it  is  still  earnestly  AbudoiBHt 
urged  by  the  defendant  corporation  that,  as  soon  o'"t"iioBM 
as  the  railroad  company  abandoned  the  purpose  "."lo'^J*" 
of  extending  their  road  down  to  deep  water,  the  i..^. 
title  to  the  land  so  purchased,  and  for  which  they  had  paid 
$10,000,  was  instantly  rendered  void  ;  that  tlie  land  reverted 
to  the  original  owner;  that  there  was  nothing  which  the  com- 
pany  could  convey  to  a  grantee  who  does  not  appear  to  have 
any' connection  with  tbe  railroad  company;  and  that  really 
no  formal,  technical  proceeding  to  declare  a  forfeiture  was 
necessary,  and  therefore,  the  plaintiffs  having  no  title,  it  was 
proper  to  grant  the  nonsuit.     Was  this  error  ? 

It  must  be  admitted  that  the  authorities  upon  the  subject 
are  in  some  confusion  ;  but  keeping  iu  mind  that  the  railroad 
company  originally  acquired,  not  merely  an  easement,  but 
the  fee-simple  title,  by  purchasing   the  whole  land  for  full 
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value,  we  cannot  clearly  see  upon  what  principle  we  may 
declare  the  company  divested  of  their  title,  which  is  "  simply 
void/'  and  that  the  laud  had  reverted  to  its  former  owner, 
lie  verted  to  whom  ?  Certainly,  not  to  the  representatives  of 
Toomer,  who  sold  the  fee-simple  title  for  full  value,  leaving 
no  interest  of  any  kind  whatever  remaining.  There  could  be 
no  reverter  to  the  original  owner,  for  there  was  no  rever- 
sionary interest,  and  none  is  claimed.  In  that  case,  where 
would  be  the  title,  which  must  vest  in  some  one  ? 

It  is  stated  in  Waterman  on  Corporations  (volume  1,  p.  632) 
as  follows :  "  So,  where  a  purchase  of  real  estate  has  been 
lawfully  made  by  a  corporation,  the  purchase  does  not  cease 
to  be  legal,  or  the  corporation  cease  to  have  a  right  to  hold 
or  convey  the  property  thus  acquired,  merely  because  the 
object  which  induced  the  purchase  has  been  accomplished,  or 
no  longer  affords  an  inducement  to  retain  it.  Corporations, 
although  limited  in  their  own  duration  of  life,  may  purchase 
and  hold  and  convey,  and  they  may  sell  such  real  estate 
whenever  they  find  it  no  longer  necessary."  See  the  notes 
referred  to,  and  especially  the  case  of  Bailroad  Corp.  v. 
Evans,  6  Gray  25. 

Restrictions  imposed  by  the  charter  of  a  corporation  upon 
the  amount  of  the  property  it  may  hold  cannot  be  taken 
advantage  of  collaterally  by  private  persons,  but 
corporfttore-  Only  in  a  direct  proceeding  by  the  state  which 
•trietioBM-coi-  created  it.  Jones  v.  Habersham,  107  U.  S.  188. 
uteni  attack,  j^  ^]^q  American  &  English  Encyclopaedia  of  Law 
(volume  4,  p.  233),  the  rule  is  thus  laid  down :  "  In 
many  of  the  states,  statutes  prohibit  or  limit  foreign  corpora- 
tions from  acquiring  real  estate.  Under  these  or  similar 
statutes,  where  a  corporation  is  incompetent  to  take  title  to 
real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable. 
The  sovereign  alone  can  object.  It  is  valid  until  assailed  in 
a  direct  proceeding  instituted  for  that  purpose." 

The  judgment  of  this  court  is  that  the  nonsuit  granted 
below  be  set  aside,  and  the  case  remanded  to  the  circuit  court 
for  a  new  trial. 

McIvEB,  C.  J.,  and  Pope,  J.,  concur  in  the  result 
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Hanlon  (Frank)  et  al. 

V. 

Union  Pacific  Railroad  Company. 

(40  JSTeb,  52.) 

Trespass  Quare  Clausum  Frogit— Necessary  Title  to  Maintain^ — An  actioD 
of  traspass  qtiare  clatistitn  can  only  be  maintained  where  the  plaintiff  had 
title  or  possession  at  the  time  of  the  acts  complained  of.  Chicago,  etc., 
Railioay  Co.  v.  Shephard,  39  Neb.  523,  followed.     {Page  704.) 

Same — Same^ — So  where  the  trespass  complained  of  consists  of  the  oc- 
cupation of  the  land  by  railroad  tracks,  and  the  entry  and  construction  of 
the  tracks  is  admitted  to  have  been  beyond  the  period  of  limitations  for 
such  an  action,  the  plaintiff,  to  recover,  must  show  title  in  himself  to  the 
land  occupied.     {Page  705.) 

Construction  of  Deed— Parol  Evidence  to  Explain  Description. — Where 
the  description  in  a  deed  contains  a  call  to  and  along  a  line,  the  true  loca- 
tion of  which  is  uncertain,  parol  evidence  is  admissible  to  show  that,  at 
the  time  of  the  conveyance,  a  particular  line  was,  in  the  community,  gen- 
erally ecognized  by  the  name  used  in  the  deed.     {Page  705.) 

Same — Admissibility  of  Maps  in  Evidence. — Maps  proved  to  be  in  com- 
mon and  accepted  use  in  the  community  at  the  time  of  the  conveyance  are 
likewise  admissible  for  the  same  purpose.     {Page  706.) 

What  Constitutes  Title  by  Adverse  Possession.— In  order  to  create  title 
by  adverse  possession,  the  possession,  in  addition  to  other  elements,  must 
be  exclusive,  for  the  period  of  limitations.     {Page  706.) 

Proof  of  Acquisition  of  Right  of  Way  by  License — Recognition  of  Owner's 
Title. — Evidence  that  a  road  master  in  charge  of  the  construction  of  aside 
track  over  certain  land,  when  a  person  claiming  to  be  the  ovncr  of  the 
land  objected  to  the  construction  of  the  track,  promised  su(;h  })erson  that 
he  would  be  paid  for  the  land  occupied,  is  insufficient  to  prove  that  the 
company  entered  under  a  license  from  the  claimant,  and  in  recognition  of 
his  title.     {Pageliil,) 

Same — Presumption  of  License  from  Occupancy— Adverse  Possession. — 
Nor  will  a  license  be  implied  from  the  fact  of  occupancy  for  a  long  time 
without  objection  on  the  part  of  the  claimant,  the  claimant  relying  on  ad- 
verse possession  during  that  period  to  establish  his  title.     {Page  707.) 

Adverse  Possession  of  Railroad  Company  Chartered  by  Congress. — A  cor- 
poration chartered  by  an  act  of  congress,  and  incompetent  to  acquire  title 
to  land  in  Nebraska,  may  still  maintain  a  possession  adverse  to  all  persons 
except  the  state.     Myers  v.  McOavock,  39  Neb.  843,  followed.    {Page  707.) 

Review— Assignment  of  Errors — Requisites.— In  order  to  obtain  a  review 
of  alleged  errors,  the  petition  in  error  must  assign  the  same  with  such  par- 
ticularity as  to  enable  the  court  to  determine  tlu*  precise  ruling  complained 
of.    {Page  709.) 
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Ebbob  to  Dodge  county  district  court.     Affirmed. 
Fricic  C.  Dclezalf  for  plaintiffs  in  error. 
John  M.  Thurston,  IV.  R.  KdLy,  and  E.  P.  Smith,  for  defend- 
ant in  error. 

Ibyine,  C. — The  plaintiffs  in  error,  who  were  also  plaintiffs 
in  the  district  court,  alleged  that  they  were  the  heirs  and 
widow  of  Patrick  Hanlon,  deceased ;  that  on  March 
***'■  18,  1878,  Patrick  Hanlon  became  the  owner  of  two 

tracts  of  land  described  in  the  petition  by  courses  and  dis- 
tances, both  tracts  being  in  the  city  of  Fremont ;  that  Patrick 
Hanlon  died,  seised  of  said  land,  July  1, 1881 ;  that  in  March, 
1879,  and  at  divers  other  times  between  that  and  the  begin- 
ning of  the  action,  the  defendant,  "  without  right  or  authority, 
wrongfully  and  unlawfully,  and  with  force,  entered  upon  said 
premises,  at  and  near  the  buildings  thereon  situated  and 
erected,  and  committed  acts  of  trespass  on  said  premises,  by 
dij^giug  the  soil  thereof,  by  laying  and  putting  thereon  tracks 
of  iron  and  wood,  and  leaving  and  placing  thereon,  daily,  dur- 
ing said  period,  steam  engines  and  cars  propelled  by  steam, 
and  by  making  and  suffering,  within  the  four  years  last  past, 
loud  noises  and  deleterious  and  offensive  odors  by  live  nogs 
and  cattle  in  said  cars,  to  the  injury  of  said  premises,  and 
said  buildings  thereon  situate,  and  to  the  depreciation  of  ren- 
tal value  of  said  premises  and  said  buildings  during  all  of  the 
said  times,  to  the  damage  of  plaintiffs,  in  all,  in  the  sum  of 
$1975."  The  action  was  begun  April  28,  1888.  For  the  pur- 
poses of  this  opinion  it  will  not  be  necessary  to  set  forth  the 
answer  in  detail.  Among  other  things  in  the  answer,  the 
trespasses  complained  of,  and  the  ownership  of  plaintiffs'  an- 
cestor, are  denied.  There  were  a  verdict  and  judgment  for  the 
defendant. 

The  first  assignment  of  error  we  shall  notice  relates  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  This  is  the 
assignment  chiefly  relied  upon,  and  has  been  ar- 
gued ably  and  elaborately.  It  will  not  be  neces- 
sary to  review  all  the  evidence,  or  discuss  all  the  details  of 
the  case ;  but  its  intricacies  are  such,  and  the  questions  of 
fact  presented  are  so  combined  with  questions  of  law,  that  it 
is  due  to  counsel  that  we  should  not  pass  over  the  assignment 
with  a  statement  of  our  conclusions,  but  that  our  reasons 
should  be  given  for  holding  that  the  evidence  sustains  the 
verdict. 

The  tracts  to  which  plaintiffs  claim  title  adjoin  one  another, 
and  constitute  a  portion  of  what  is  known  as  '4ot  3,"  in  block 


'^R*^^']  BIGHT  OF  WAY  BY   PURCHASE  703 

Haulou  0.  Union  P.  R.  Co.  Constrnotioxi  of  ]>66d 

214,  in  the  city  of  Fremont.  The  original  plat  of  the  city  of 
Fremont  shows  block  214  as  one  of  the  southern  tier  of  blocks 
in  the  town  site.  The  lots  in  this  portion  of  the  town  site 
were  66  feet  by  132  feet.  Lot  3  fronts  north,  and  is  the  third 
in  order,  counting  from  the  east  line  of  the  block.  It  appears, 
however,  that  the  town  survey  was  made  prior  to  the  govern- 
ment survey,  and  through  some  error — apparently,  by  not 
allowing  for  the  variation  of  the  compass — the  lines  were  not 
correctly  located  ;  and  at  some  later  period,  not  definitely 
fixed,  it  was  ascertained  that  the  half-section  line  which  con- 
stitutes the  southern  boundary  of  the  town  site  did  not  corre- 
spond with  the  southern  line  of  the  town  site,  as  originally 
platted,  but  extended  through  the  southern  tier  of  blocks, 
forming,  some  place  westward  of  block  214,  an  angle  with  the 
southern  limit,  as  originally  surveyed,  cutting  ofi'  the  four 
southern  lots  of  block  214,  and  portions  of  the  southern  ends 
of  the  four  northern  lots,  including  lot  3. 

When  the  construction  of  the  Union  Pacific  Bailway  was 
undertaken,  the  owner  of  the  land  south  of  this  half-section 
line  conveyed  that  land  to  the  railway  company.  Lot  4  in 
block  214  was  also  conveyed  to  the  company.  It  appears 
from  the  evidence  that  in  1865  condemnation  proceedings 
were  had  for  the  purpose  of  appropriating  land  in  Dodge 
county  for  the  use  of  the  railway  company.  Under  the  act  of 
congress  relating  to  such  appropriations,  the  report  of  the 
appraisers  was  required  to  be  returned  into  a  court  of  record, 
any  judge  of  a  court  of  record  being  authorized  to  appoint 
the  appraisers.  Payment  of  the  amount  awarded  was  also 
required  to  be  made  to  the  clerk  of  the  court.  There  is  in 
evidence,  from  the  files  of  the  district  court  of  Dodge  county, 
an  oath  of  appraisers,  and  an  award  of  damages  to  Alvin  Coe, 
then  the  owner  of  lot  3,  the  land  being  described  as  follows  : 
**  Said  appraisal  being  for  two  hundred  feet  on  each  side  of 
the  central  line  of  said  road  as  located  by  the  engineer  of 
said  company,  to  wit,  lot  number  three  in  block  two  hundred 
fourteen,  in  the  town  of  Fremont,  amounting  to  about  four 
rods  of  land,  in  the  county  of  Dodge,  in  the  territory  of  Ne- 
braska." No  other  record  relating  to  condemnation  proceed- 
ings was  found,  but  it  did  appear  that  there  had  been  a  fire 
in  the  courthouse,  whereby  a  portion  of  the  records  of  the 
court  was  destroyed. 

About  the  year  1865,  the  Union  Pacific  Railway  was  con- 
structed through  Fremont,  and  its  depot  located  near  the 
land  in  controversy.  About  the  year  1869,  Patrick  Hanlon 
contracted  for  the  purchase  of  a  portion  of  lot  3,  and  entered 
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into  the  possession  of  that  portion.  March  18, 1878,  this  por- 
tion was  conveyed  to  him  by  the  following  description: 
''  Commencing  at  the  northwest  corner  of  lot  three  in  block 
two  hundred  fourteen  of  the  city  of  Fremont,  Dodge  county, 
Nebraska ;  thence  running  easterly,  on  south  margin  of  First 
street,  thirty  feet ;  thence  running  southerly,  at  a  right  augie 
to  First  street,  to  the  Union  Pacific  Company's  grounds; 
thence  running  northwesterly,  along  the  Union  Pacific  Kail- 
way  Company's  grounds,  to  the  west  line  of  lot  number  three 
aforesaid  ;  thence  running  northerly,  along  the  west  line  of 
said  lot  three,  to  First  street,  the  place  of  beginning.*' 

In  the  meantime,  on  October  7,  1876,  the  other  tract  had 
been  conveyed  to  Han  Ion  by  the  following  description : 
"  Commencing  at  a  point  in  south  margin  of  First  street 
ninety-six  feet  easterly  from  northwest  corner  of  block  two 
hundred  fourteen  of  the  city  of  Fremont,  Nebraska;  thence 
running  southerly,  at  right  angles  to  First  street,  to  the  Union 
Pacific  Railroad  Company's  grounds  ;  thence  running  in  a 
southeasterly  direction,  along  said  B.  B.  company's  grounds, 
about  twenty-three  feet,  to  the  west  line  of  a  certain  parcel  of 
laud  sold  Fred  Weis  October  5,  1876 ;  thence  running  north- 
erly, along  west  side  of  land  sold  Weis,  to  First  street ;  thence 
running  westerly,  along  south  margin  of  First  street,  twenty- 
two  feet,  to  the  place  of  beginning." 

About  the  year  1872,  and  while  Hanlon  was  in  possession 
of  a  portion  of  the  premises,  the  railway  company  constructed 
a  side  track  extending  across  the  southern  portion  of  lot  3, 
not  far  from  the  southern  end  of  Hanlon's  building;  and  at  a 
later  period  another  track  was  constructed  further  to  the 
south,  but  crossing  the  lot.  It  is  of  these  tracks  that  the 
plaintiffs  complain,  claiming  ownership  of  the  land  upon 
which  they  are  situated. 

A  great  deal  of  the  argument  of  plaintiffs  in  error  is  devoted 
to  showing  that  the  defendant  is  without  title  to  the  land  oc- 
cupied by  the  tracks.  This,  however,  becomes  im- 
Reqoiiiit«  title  ujaterial.  The  action  is  trespass,  and  cannot  be 
trvTpMt.^  "  maintained  unless  plaintiffs  either  had  title,  or  were 
in  possession  of  the  premises,  at  the  time  of  the 
acts  complained  of.  Bailway  Co.  v.  Shepherd  (decided  at  tlie 
present  term),  39  Neb.  523.  It  is  conceded  that  no  recovery 
can  be  had  for  any  acts  except  those  committed  within  four 
years  preceding  the  commencement  of  the  action.  The  ques- 
tion is,  therefore,  not  whether  the  defendant  had  title,  but 
whether  the  plaintiffs  showed  themselves  to  have  either  title 
or  possession  during  the  period  to   which  the  action  relates. 
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The   eutry   beiug  lou<^  before  the  period  of  limitations,  no 
claim  can  be  based  ou  possession. 

In  determining  the  plaintiffs  title,  we  are  met  with  diffi- 
culties arising — First,  from  tbe  errors  in  the  original  survey  ; 
second,  from  the  uncertain  language  of  plaintiffs*  deed  ;  third, 
from  the  uncertainty  of  the  records  as  to  the  land  appropri- 
ated by  the  condemnation  proceedings. 

There  is  much  evidence  tending  to  show  that  the  railway's 
main  track,  as  originally  constructed,  and  at  present  existing, 
passes  in  a  general  southeasterly  and  northwest- 
erly direction,  over  the  land  immediately  south  of  J^^^^^ 
the  half-section  line  which  forms  the  south  bound- 
ary of  lot  3.  Such  record  as  we  have  of  the  condemnation 
proceedings'shows  a  purpose  to  appropriate  land  to  the  width 
of  200  feet  on  each  side  of  the  line  of  the  railway',  as  originally 
located.  There  is  no  evidence  to  show  that  the  railroad  was 
iu  fact  constructed,  or  tliat  it  now  is  maintained,  according  to 
the  original  location.  There  is,  however  evidence  tending  to 
show  that,  soon  after  the  construction  of  the  railroad,  maps 
were  made,  indicating  these  grounds  as  extending  200  feet 
north  of  the  centre  line  of  its  main  track.  Such  maps  have 
been  in  common  and  public  use  in  the  city  of  Fremont  ever 
since.  The  line,  as  snown  on  the  map,  crosses  lot  3  near  the 
northern  side  track,  but  whether  far  enough  north  to  include 
it  is  by  no  means  certain.  It  is,  however,  shown  that  a  line 
of  200  feet  from  the  centre  line  of  the  main  track  would  in- 
clude all  the  land  covered  by  the  side  tracks.  The  call  in 
plaintiffs'  deeds  is,  in  effect,  south  to  the  railway  company's 
grounds ;  and  the  evidence  referred  to  was  submitted  to  the 
jury  upon  the  theory  that  if  it  should  find  that  at  the  time  of 
the  conveyances  a  line  200  feet  from  the  centre  line  of  the 
track  was  generally  known  in  Fremont  as  the  boundary  of  the 
railroad  company's  land,  then  such  line  should  be  taken  as 
the  southern  boundary  of  plaintiffs'  land,  in  the  absence  of 
evidence  to  show  that  a  different  line  was  intended. 

Objections  are  urged  to  this  line  of  evidence,  upon  the 
ground  that  it  amounts  to  establishing  title  in  the  railroad 
company  by  parol.  This  is  not  true.  The  question  has  noth- 
ing to  do  with  the  railway  company's  title.  It  is  raroi  e?!- 
merely  extrinsic  evidence  for  the  })urpose  of  ideuti-  <*•"«•• 
fying  the  subject-matter  of  the  conveyance  to  Hanlon.  Whether 
or  not  this  was  the  true  northern  boundary  of  the  railway  com- 
pany's land  is  immaterial.  The  question  is,  merely,  what  was  the 
intention  of  the  parties  in  the  convevances  to  Patrick  Hanlou  ? 
And  the  evidence  was  admissible  for  that  purpose,  upon  tha 

1  (N.  8.)  A.  &  E.  R.  Cas.— 45 
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same  principle,  that  it  would  be  admissible,  provided  the 
grantor  in  that  deed  had  described  it  as  his  ''  hotel  property 
in  the  city  of  Fremont,"  to  prove  what  property  was  under- 
stood by  the  parties  by  that  description.  A  somewhat  similar 
question  has  oeen  recently  discussed  aud  decided  in  the  case 
of  Schneider  v.  Patterson,  38  Neb.  680. 

Agaiu,  the  award  of  the  appraisers  in  the  condemnation 
proceedings  describes  the  land  taken  in  lot  3  as  ^^  about  four 
rods."  This,  unenlightened  by  other  evidence,  would  prob- 
ably meau,  as  plaintiffs  contend,  4  square  rods.  But  the  200- 
foot  line  is  also  referred  to ;  and  taking  the  centre  line  of  the 
track,  as  constructed,  as  a  basis,  and  including  all  within  200 
feet  of  that  centre  line,  the  laud  appropriated  would  include 
just  about  4  rods,  measuring  north  and  south  along  lot  3, 
thus  reaching  the  same  result.  Whether  or  not  the  record 
introduced  is  sufficient  to  show  title  in  the  company,  it  was 
sufficient  to  add  some  force  to  the  evidence  of  notoriety  in 
regard  to  the  railway  boundary.  We  think  that  all  of  this 
evidence,  taken  together,  was  sufficient  to  sustain  the  verdict 
of  the  jury. 

The  plaintiffs  contend  that  the  call  in  one  of  the  deeds  of 
"  about  twenty-three  feet "  for  the  southern  boundary  corre- 
sponds closely  with  the  line  of  one  of  the  southern  side 
tracks,  and  that  it  should  therefore  be  inferred  that  that  line 
was  intended.  But  it  also  corresponds  just  as  closely  with  a 
line  drawn  anywhere  parallel  to  the  main  track  of  the  railway 
company ;  so  we  can  see  no  force  in  the  argument.  It  does 
not  closely  correspond  with  the  length  of  the  southern  line  of 
lot  3  between  the  side  lines  given  ;  and  from  that  fact,  as  well 
as  from  all  the  language  of  the  descriptions,  it  is  clear  that  it 
was  not  intended  to  convey  to  the  south  line  of  lot  3. 

The  case  was  also  presented  upon  the  theory  that,  although 
the  plaintiffs  may  have  no  paper  title  to  the  portion  of  the 
land  occupied  by  the  tracks,  they  have  title  by  adverse  pos- 
Titie  br  ftd-  scssiou.  It  docs  appear  that  Patrick  Hanlon,  prior 
T«rM»  posMfi-  to  the  construction  of  the  first  side  track,  had 
«>«»•  planted  trees,  and  exercised   dominion   over   the 

southern  portion  of  the  lot.  The  first  track  was,  however, 
constructed  within  two  or  three  years  after  the  time  he  took 
possession.  Since  the  construction  of  that  track,  Patrick 
Hanlon,  during  his  life-time,  and  the  heirs  since  his  decease, 
have  maintained  sidewalks  over  the  southern  portion  of  the 
lot,  and  probably  exercised  other  acts  of  dominion  ;  but  the 
railway  company  has  continuously  maintained  its  side  tracks 
there,    without  obstruction   or  hindrance  by    the   Hanlons. 
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Such  possession  as  the  Hanlons  had  was  therefore  not  exclu- 
tiive, — an  element  which  is  essential  to  create  title  by  adverse 
possession.  There  is  much  argument  relating  to  the  theory 
that  the  tracks  were  maintained  under  a  license  from  Patrick 
Hani  on.  If  so,  the  occupancy  of  the  railway  company  would 
not  be  adverse  to  him,  and  this  element  of  exclu- 
siveness  might  be  supplied.  It  is  only  in  this  view  ^r\Vb*n-*'^ 
of  the  case  that  we  can  see  that  the  question  of  a  ^^^^  ^ 
license  is  particularly  material.  So  lar  as  an  ex- 
press license  is  concerned,  the  evidence  upon  which  this  claim 
is  based  is,in  brief,  that,  when  the  constructionof  the  sidetracks 
was  commenced,  Hanlon  objected  to  the  road  master,  who 
promised  Hanlon  that  he  would  be  paid  for  the  property,  and 
then  Hanlon  permitted  the  work  to  proceed.  The  authority 
of  the  road  master  does  not  appear.  He  seems  to  have  been 
in  charge  of  the  work  of  constructing  the  side  track,  but  we 
<lo  not  think  that  that  fact  implied  in  him  any  authority  to 
bind  the  company  by  a  recognition  of  Hanlon's  title.  There 
is  evidence  tending  to  show  that,  aside  from  maintaining  the 
side  tracks,  the  railway  company  has  exercised  other  acts  of 
dominion  over  the  property,  as  by  grading  and  filling ;  and 
there  was  ample  evidence  to  warrant  the  jury  in  finding  that  the 
occupancy  of  the  railroad  was  under  a  claim  of  ownerslwp, 
and  adverse  to  the  Hanlon  title.  There  is  an  assertion  that 
the  evidence  is  sufficient  to  establish  an  implied 
license  ;  but,  so  far  as  the  claim  of  title  in  the  orii"eiii»!*' 
Hanlons  by  adverse  possession  is  concerned,  there 
could  be  no  implication  of  license  from  the  fact  of  occupancy. 
To  permit  this  would  destroy  the  whole  theory  of  adverse 
possession.  By  the  same  reasoning  the  occupancy  of  the 
Hanlons  themselves  would  be  deemed  to  be  under  a  licence 
from  the  real  owner  of  the  southern  portion  of  the  lot,  who- 
ever he  may  be. 

In  this  connection  we  may  notice  the  argument  repeatedly 
made  upon  different  points  of  the  case, — that  the  Union  Pa- 
cific Railway   Company,  not  being  a  corporation   AdTerwpot- 
organized  under  the  laws  of  this  state,  cannot  exer-  msiiIob  -Char^ 
cise  the  right  of  eminent  domain,  under  the  present  •*«'  ^J  «•■• 
tK^ustitution,  and  cannot  otherwise  acquire  title,  *'^***' 
even  by  adverse  possession.     This  question  has  been  recently 
considered  in  the  case  of  Myers  v.  McGavoik  (decided  at  the 
present  term)  39  Neb.  843,  where  the  former  decisions  are 
cited  and  the  conclusion  reached  that  the  title  of  such  a  rail- 
way company  can  be  attacked  only  by  the  state,  and  that  a 
title  may  be  acquired  by  adverse  possession  which  would  be 
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valid  against  all  but  the  state.  lu  this  case  the  railroad  does 
not  plead  title  by  adverse  possession,  but  it  is  the  plaintiffs' 
title  we  are  considering ;  and,  if  the  railroad  could  acquire 
title  by  adverse  possession,  then  it  may  occupy  adversely,  and 
such  occupancy  of  this  land  would  prevent  the  plaintiffs'  pos- 
session from  being  exclusive. 

The  plaintiffs  claim  that,  even  though  they  fail  to  establish 
title  in  themselves  to  the  land  occupied  by  side  tracks,  their 
petition  contains  a  count  based  upon  a  nuisance  caused  by 
leaving  cars  of  live  stock  upon  the  track,  close  to  plaintiffs' 
buildings,  obstructing  the  light,  and  causing  injurious  and 
offensive  odors.  The  petition  is  in  one  count.  We  have 
quoted  the  material  portion  thereof.  It  will  be  seen  that  the 
allegations  relied  upon  as  stating  the  case  for  damages  by 
reason  of  a  nuisance  are  inserted  merely  in  connection  with 
the  other  averments  of  acts  of  trespass,  and  by  way  of  alle- 
gations of  damages.  But,  treating  the  petition  as  one  on 
nuisance,  it  is  insufficient  for  that  purpose.  The  hauling  of 
cars  loaded  with  live  stock  is  a  necessary  and  proper  opera- 
tion of  a  railway  company.  The  placing  of  such  cars  upon 
side  tracks,  even  within  the  limits  of  a  city,  is  lawful  and 
necessary.  It  is  not  alleged  that  this  side  track  was  an  im- 
proper or  unreasonable  place  to  place  such  cars,  that  they 
were  placed  there  unnecessarily,  or  tbat  they  were  allowed  to 
remain  an  unreasonable  length  of  time.  These  or  similar 
allegations  would  certainly  be  necessary  to  state  a  cause  of 
action  based  upon  a  nuisance.  While  there  is  some  testimony 
upon  these  elements,  such  testimony  does  not  supply  the 
want  of  proper  averments  in  the  petition  ;  and  there  is  also  so 
much  contradictory  evidence  that,  upon  a  proper  petition,  a 
verdict  for  the  defendant  would  have  to  be  sustained. 

It  is  assigned  as  error  that  the  court  erred  in  stating  in  the 
presence  of  the  jury  that  plaintiffs  could  not  claim  their 
premises  to  have  extended  south  of  the  half-section  line. 
We  presume  that  this  assignment  is  based  upon  the  theory 
that  such  a  statement  amounted  to  an  oral  mstruction.  It 
was  made  during  the  trial,  and  seems  to  have  been  an  inci- 
dental remark  in  connection  with  the  discussion  of  a  question 
of  law  arising.  We  do  not  think  that  it  was  in  any  wise 
prejudicial,  for  we  cannot  find  any  claim  of  ownership  beyond 
the  limit  mentioned,  and  we  cannot  see  how  such  a  claim  can 
be  supported,  under  any  view  of  the  case. 

There  was  an  exception  to  each  instruction  given  by  the 
court,  either  of  its  own  motion,  or, at  defendant's  request, 
and  an  exception  to  the  refusal  of  each  of  plaintiffs'  instruc- 
tions refused.     Error  on  this  subject  is  assigned  as  follows : 


^R^cfs"^"]  RIGHT   OF   WAY   BY    rUKCHA>K  709 

Hanlon  v.  Union  P.  R.  Co.  Adverie  FosmmIoil 

**  Sixth.     The  court  erred  in  giving  instructions  numbered  1, 
2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  and  17,  respec 
tivelj,  of  the  instructions  given  by  the  court  of  its 
own  motion.*'     The  instructions  given  at  request  ^^BmeYtor 
of  defendant,  and  those  requested  by  plaintiffs  and  errors, 
refused,  are  grouped  likewise,  and  assigned  in  the 
same   manner.     Whether  such    assignment  is   sufficient  we 
will  not  here  determine.   They  cover  the  whole  charge  and,  so 
far  as  they  are  at  all  referred  to  in  the  briefs  of  counsel,  it  is 
in  connection  with  a  general  discussion  of  the  evidence  in  the 
case,  and  the  sufficiency  thereof.     The  only  points  suggested, 
upon  which  it  is  claimed  the  instructions  are  erroneous,  are 
in  reference  to  that  discussion  ;  and  we  think  that  what  has 
been  said  upon  the  question  of  the  sufficiency  of  the  evidence 
<;overs  all  questions  raised. 

Complaint  is  made  of  errors  in  the  admission  and  rejec- 
tion of  testimony,  and  acts  of  alleged  misconduct  of  an 
agent  of  the  defendant,  relating  to  a  view  of  the  premises  by 
the  jury.  The  assignments  of  error  relating  to  these  subjects 
are  as  follows:  "Second.  There  was  misconduct  of  the 
defendant  and  its  agent,  as  appears  in  the  bill  of  exceptions, 
for  which  a  new  trial  should  have  been  granted,  defendant 
being  the  prevailing  party.  Third.  There  was  irregularity 
in  the  proceedings,  on  the  part  of  the  defendant  and  its 
Agent,  by  whicb,  as  shown  in  the  bill  of  exceptions,  the  plain- 
tiffs were  prevented  from  haviug  a  fair  trial."  '*  Ninth.  Errors 
in  the  rejection  of  evidence,  exhibits,  and  papers,  as  shown 
in  the  bill  of  exceptions,  and  to  each  of  which  plaintiff  duly 
excepted.  Tenth.  Errors  in  the  admission  of  testimony, 
exhibits,  and  papers  in  evidence  over  objections  of  plaintiffs, 
AS  shown  in  the  bill  of  exceptions,  and  to  each  of  which  plain- 
tiffs duly  excepted.  Eleventh.  Errors  in  striking  out  testi- 
mony after  the  same  has  been  admitted  in  evidence,  as  shown 
by  the  bill  of  exceptions,  and  to  all  of  which  the  plaintiffs 
duly  excepted."  These  assignments  are  too  general  to  call 
upon  the  court  to  review  the  errors  complained  of.  Lyman 
V.  McMillan,  8  Neb.  135 ;  Railroad  Co.  v,  Harris,  Id.  140 ; 
Tomer?;.  Densmore,  Id.  384;  Graham  v.  Hartnett,  10  Neb. 
517 ;  Lowe  v.  City  of  Omaha,  33  Neb.  587 ;  Gregory  v.  Kaar, 
36  Neb.  533  ;  Coal  Co.  v.  Holmes,  36  Neb.  858.  Errors  com- 
plained of  must  be  assigned  in  the  petition  in  error  with  such 
certainty  as  to  enable  the  court  to  ascertain  the  particular 
juling  of  which  complaint  is  made. 

Jvdgment  affirmed. 
Post,  J.,  not  sitting. 
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Dickey  (Nathaniel) 

V. 

Kansas  Crry  &  Independence  Bapid  Transit  Co, 

(122  Mo.  223.) 

Qrantof  Right  of  Way — Delivery  of  Deed  of  Conveyance. — ^Themere  fact 
of  signing,  aclcnowledging,  and  filing  for  record,  a  deed  of  a  right  of  way 
to  a  railroad  company  will  not,  of  itself,  constitute  a  delivery.    {Page  714.) 

Same — Liability  of  Purchaser  of  Railroad  Plant  for  Pass  Issued  by  Seller. 
— A  railroad  company  purchiising  the  plant  of  another  company  does  not, 
in  the  absence  of  an  exoress  agreement  to  that  effect,  bind  itself  to  honor 
a  perpetual  pass  issued  by  the  seller  company  in  consideration  of  the 
acquisition  .of  a  right  of  way.     (Page  714.) 

Same — Nature  of  Covenant  to  Issue  Pass— Covenant  Running  with  Land. 
— A  covenant  to  issue  a  perpetual  pass  in  consideration  of  the  grant  of  a 
right  of  way,  is  not  a  covenant  running  with  the  land.     {Page  716.) 

Appeal  from  Jackson  county  circuit  court.     Reversed. 

Daniel  B.  Holmes^  for  appellant. 
Lathrop,  Morrow  d&  Fox,  for  respondent. 

Burgess,  J.  This  is  an  action  against  defendant,  as  grantee 
of  the  Kansas  City,  ludepeodence  &  Park  Sailway  Company, 
to  enforce  specific  performance  of  a  contract 
which  it  is  alleged  was  entered  into  by  plaintiff 
with  said  company,  by  which  it,  in  consideration  of  the 
relinquishment  of  the  right  of  way  over  plaintiff's  blocks  of 
ground,  promised  and  agreed  to  furnish  to  him  and  all  the 
members  of  his  family  perpetual  free  passes  over  its  road. 

The  petition,  after  alleging  that  defendant  is  a  corporation 
duly  organized,  proceeds  as  follows:  "That  on  the  10th  dav 
of  August,  1886,  and  for  a  long  time  prior  thereto,  plaintiff 
was  the  owner  of  the  following  described  real-estate,  situated 
in  the  county  of  Jackson,  and  state  of  Missouri,  to  wit:  blocks 
five  (5)  and  six  (6)  of  Clarendon  place,  a  subdivision  of  certain 
property  known  as  the  *  Stone  Laud,*  as  said  blocks  and  sub- 
divisions are  marked  and  described  on  the  recorder's  plat  in 
said  subdivision  in  the  recorder's  office  at  Independence,  Mo. 
That  on  or  about  the  10th  day  of  August,  1886,  plaintiff  con- 
veyed to  the  Kansas  City,  Independence  &  Park  Bailway 
Company,  a  corporation  duly  created,  organized,  and  existing 
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under  the  laws  of  the  state  of  Missouri,  and  operating  a  line 
of  railway  in  Jackson  county,  Missouri,  the  right  of  way  for 
its  railway  over  the  property  above  described,  as  follows : 
Over  HariDouy  street,  between  said  blocks  five  (5)  and  six  (6) 
of  said  Clarendon  j)lace,  a  subdivision  of  certain  property 
known  as  the  '  Stone  Land,'  in  Jackson  county,  Missouri. 
That  the  sole  consideration  of  said  conveyance  was  the  coven- 
ant on  the  part  of  the  said  Kansas  City,  Independence  &  Park 
Builway  Company  to  furnish  and  provide  plaintiff  and  the 
members  of  his  family  with  free  transportation  perpetually 
over  the  road  of  said  railway  company.  Said  covenant  for 
free  transportation  was  expressed  in  the  conveyance  aforesaid, 
which  said  conveyauce  was  duly  filed  for  record  in  the  office 
of  the  recorder  oi  deeds  in  Jackson  county,  Missouri,  on  the 
22d  day  of  September,  1888,  and  recorded  in  Book  172,  at 
page  2  and  following. 

"  Plaintiff  further  states  that  on  or  about  the day  of 

,  1889,  the  Kansas  City,  Independence  &  Park  Eailway 

Company,    by  its    deed    of   conveyance   duly  executed  and 

recorded  on  the day  of ,  in  the  office  of  the  recorder 

of  deeds  for  Jackson  county,  Missouri,  in  Book  B  340,  at 
page  631,  did  convey  to  the  defendant  Kansas  City  &  Inde- 
pendence Bapid  Transit  Eailway  Company  its  railroad, 
including  right  of  way,  roadbed,  superstructure,  iron  ties  and 
spikes,  all  land,  depot  grounds,  station  houses,  and  depots, 
viaducts,  bridges,  timber,  material,  and  propertv,  which  said 
conveyance  included  the  right  of  way  described  in  the  deed 
from  this  plaintiff  to  said  grantor;  that  said  grantee,  the  Kan- 
sas City  &  Independence  Bapid  Transit  Eailway  Company, 
has  entered  into  the  possession  of  the  premises  above  de- 
scribed, and  is  operating  said  railroad,  and  has  been  engaged 
in  operating  said  railroad  for  a  long  time  prior  to  the  filing  of 
this  suit. 

**  Plaintiff  states  that  this  defendant  at  the  time  and  prior 
to  purchasing  the  said  railroad  aforesaid,  was  informed  and 
well  knew  of  plaintiffs  covenant  for  free  transportation  per- 
petually over  the  Kansas  City,  Independence  &  Park  Bail- 
way,  and  that  this  defendant  did  then,  and  has  ever  since, 
refused,  and  now  refuses,  to  furnish  plaintiff  and  the  members 
of  his  family  with  free  transportation  over  its  railroad, 
although  demand  for  such  transportation  had  often  been 
made  by  plaintiff  of  defendant. 

"Wherefore  plaintiff  prays  the  court  to  specifically^  enforce 
the  covenant  for  free  transportation  perpetually  against  this 
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defeodanty  and  for  such  other  aud  further  relief  as  may  be 
equitable  and  just." 

Defendant  answered,  denying  all  the  allegations  in  plain- 
tiffs petition,  except  that  it  admitted  that  it  at  all  times 
refused  to  furnish  plaintiff  or  his  family  with  free  transporta- 
tion over  its  railroad,  and  then  avers  that  it  has  never  used, 
occupied,  nor  operated  any  cars  over  any  part  of  said  Har- 
mony street  between  said  blocks  5  and  6  of  said  Clarendon 
place ;  that  it  makes  no  claim  to  any  right  of  way  thereon 
under  or  from  the  plaintiff,  aud  expressly  disclaims  any  and 
all  intention  of  using  said  Harmony  street,  between  said 
blocks  5  and  6  of  said  Clarendon  place,  as  any  right  of  way  for 
its  railway.  To  the  answer,  plaintiff  made  reply,  denying 
each  and  every  allegation  of  new  matter  therein  contained. 

The  court  found  the  issue  for  the  plaintiff,  and  rendered  a 
decree  against  the  defendant,  requiring  it,  within  10  days 
thereafter,  to  issue  to  the  plaintiff',  and  certain  persons  named 
in  the  de€ree  as  members  of  his  family,  free  transportation 
over  its  railway.  The  defendant  in  due  time  tiled  its  motion 
for  a  new  trial  and  in  arrest  of  judgment,  which  were  by  the 
court  overruled,  and  the  defendant  brings  the  case  here  on 
appeal. 

The  salient  facts,  as  disclosed  by  the  record,  are  as  follows: 
Plaintiff  was  the  owner  of  the  blocks  of  ground  described  in 
the  petition,  and  the  defendant's  grantor,  the  Kan- 
sas City,  Independence  &  Park  Railway  Company, 
were  constructing  a  railroad,  the  projected  line  of  which  was 
through   said  blocks.     Plaintiff,  on  the  10th  day  of  August, 
1886,  addressed  to  the  president  of  the  company  a  written 
communication  in  which  he,  "for  and  in  consideration  of  the 
.receipt  of  a  free  pass  as  expressed  therein,  including  the 
members  of  his  family,  to  ride  over  the  Kansas  City,  Inde- 
pendence &  Park  Railway,  aud  other  considerations,  released 
to  said  company  a  right  of  way  over  said  blocks.     This  paper 
^vas  not  under  seal,  nor  was  it  acknowledged.     Some  time  in 
1888  said  company  issued  to  plaintiff  a  perpetual  pass  over 
said  road. 

Plaintiff  kept  a  letterpress  copy  of  said  writing,  of  date 
August  10,  1886,  and  on  September  22,  1888,  he  took  the  let- 
terpress copy,  and  retraced  his  signature  to  the  same,  and 
acknowledged  it  before  a  notary  public,  and  placed  it  upon 
record  in  the  recorder's  office  at  Independence,  Jackson 
county.  Mo.,  the  county  in  which  said  blocks  lie.  without  the 
knowledge  of  the  company.  On  the  same  day  he  also  signed 
and  acknowledged,  in  duplicate,  a  paper  purporting  to  be  a 
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conveyance  of  tlie  right  of  way  to  said  Kansas  City,  Inde- 
pendence &  Park  Eailway  Company  along  said  Harmony 
street,  between  said  blocks  5  and  6,  without  the  knowledf^e  of 
said  company,  and  on  September  24,  1888,  he  placed  one  of 
said  copies  on  record  in  the  recorder's  oflSce  of  said  county, 
and  through  his  counsel,  Messrs.  Karnes  &  Krauthoff,  sent 
the  other  copy,  accompanied  by  a  letter,  to  the  Kansas  City, 
Independence  &  Park  Railway  Company.  This  paper  con- 
tained the  following  covenant : 

"  In  consideration  whereof  the  said  second  party,  for  itself, 
its  successors  and  assigns,  and  as  a  covenant  to  run  with  said 
property,  and  with  the  railroad  of  said  second  party  into  the 
hands  of  all  persons  whomsoever  to  whom  the  same  may  come 
or  pass,  doth  agree  and  covenant  the  acceptance  of  said  right 
of  way,  as  well  as  the  agreement  existing  between  the  parties, 
that  at  all  times  during  their  several  and  respective  natural 
lives  the  said  Nathaniel  Dickey  and  the  following  persons 
•comprising  his  family,  to  wit:  Elizabeth  Dickey,  his  wife, 
Walter  S.  Dickey,  Adam  H.  Dickey,  M.  Louis  Dickey,  Alford 
E.  Dickey,  Lylian  G.  Dickey,  Nathaniel  A.  Dickey,  Frederick 
W.  Dickey,  Florence  M.  Dickey,  and  Harrold  E.  Dickey,  his 
children,  shall  and  will  be  carried  and  transported  over  the 
said  Kansas  City,  Independence  &  Park  Railway  Company, 
and  all  extensions  which  may  be  made  thereof,  or  branches 
thereto,  and  all  lines  to  be  operated  or  maintained  by  the  said 
second  party,  its  successors  or  assigns,  or  by  any  one  in  con- 
junction therewith,  as  first-class  passengers,  free  of  all  charges, 
and  upon  the  *  perpetual  passes '  heretofore  issued  to,  a^d  now 
being  issued  by,  said  parties.  Upon  demand  of  said  parties, 
in  case  of  loss,  destruction,  or  wearing  out  of  said  passes,  or 
any  of  them,  or  change  of  name  of  parties  holding  the  same, 
proper  renewals  or  substitutes  will  be  issued  to  said  parties.** 

On  receipt  of  said  paper  and  letter,  tlie  same  were  referred 
by  said  Kansas  City,  Independence  &  Park  Railway  Company 
to  Mr.  Daniel  B.  Holmes,  its  counsel,  with  authority  to  act 
for  said  railway  company  in  the  premises ;  and  thereupon  an 
interview  respecting  the  same  took  place  between  Mr.  Holmes 
and  Mr.  L.  C.  Krauthoff,  the  ccausel  for  the  plaintiff,  in  whi  Ui 
Mr.  Holmes  repudiated  said  paper  as  a  deed,  and  decliued  to 
accept  any  delivery  of  the  same,  and  no  delivery  of  the  same 
was  ever  accepted  by  said  Kansas  City,  Independence  &  Park 
Railway  Corapan}-,  and  said  company  never  held  or  exercised 
any  riglit  whatever  in  said  property  under  said  paper. 

On  February  28,  1889,  said  Kansas  City,  Independence  <fe 
Park  Railway  Company  sold  its  railway  to  the  defendant,  the 
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Kansas  City  &  Independence  Bapid  Transit  Railway,  and 
formally  conveyed  same  to  the  defendant  by  a  deed  dated  the 
23d  day  of  April,  1889,  acknowledged  on  the  same  day,  and 
recorded  April  24,  1889.  This  deed  is  in  the  ordinary  form 
of  a  warranty  deed,  containing  the  usual  covenants  of  war- 
ranty and  seisin.  It  contains  no  covenant  on  the  part  of  the 
defendant  to  pay  any  debts  contracted  by  the  Kansas  City, 
Independence  &  Park  Bailway  Company,  nor  to  assume  any 
of  its  obligations  of  any  kind  or  description. 

After  the  defendant  company  took  possession  of  said  rail- 
way, and  commenced  the  operation  of  the  same,  it  refused 
and  declined  to  honor  passes  which  had  been  issed  to  the 
plaintiff  and  others  by  said  Kansas  City,  Independence  & 
j^ark  Bailway  Company,  and  has  at  all  times  since  refused  to 
recognize  or  honor  the  same,  or  to  give  free  transportation  to 
the  plaintiff,  or  to  any  member  of  his  family ;  hence  this  suit. 
The  execution  and  recording  of  the  purported  deed  by  plain- 
tiff to  the  Kansas  City,  Independence  &  Park  Bailway  Com- 
pany seems  to  have  been  altogether  voluntary  on  his 
^^%^i\.  part,  and  without  the  knowledge  or  consent  of  the 
of  way/'  grantee  therein  named.  The  mere  fact  of  signing, 
acknowledging,  and  filing  the  deed  for  record  did 
not  constitute  a  delivery  to  the  grantee.  It  must  have  been 
done  with  the  knowledge  and  consent  of  the  grantee  or  its 
officers  at  the  time,  or  they  must  have  in  some  way  ratified  or 
approved  the  transaction  after  they  h^d  knowledge  that  it  luul 
been  done,  so  that  whatever  was  done  would  be,  in  effect,  an 
acceptance  of  it.  It  is  essential  to  the  validity  of  a  deed  that 
it  not  only  be  signed  and  acknowledged,  but  it  must  be 
delivered  and  accepted,  and  more  especially  is  the  acceptance 
necessary  when,  by  its  terms,  burdens  and  obligations  are 
imposed  upon  the  grantee  as  by  the  deed  now  under  con- 
sideration. There  was  no  evidence  whatever  of  the  accept- 
ance of  the  deed.  Upon  the  contrary,  it  was  conclusively 
shown  that  that  the  grantee  therein  named  refused  to  accept  it. 
But,  even  if  the  deed  was  delivered  and  accepted  by  the 
Kansas  City,  Independence  &  Park  Bailway  Company,  does 
the  covenant  therein  contained  to  furnish  plaintiff  and  Iiis 
family  with  perpetual  passes  over  the  road  run 
with  the  land  conveyed  for  right  of  way,  so  that 
defendant,  under  its  deed,  is  bound  thereby,  and 
can  be  compelled  to  comply  therewith  ?  There  is  no  pre 
tense  that  defendant  ever  assumed  or  agreed  to  perform  any 
of  the  contracts,  obligations  or  promises  of  its  grantor.  That 
a  contract  of  the  kind  now  under  consideration  may  be  spe- 
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cifically  enforced  against  the  party  making  it,  if  in  his  powier 
to  comply  with  its  terms,  seems  clear ;  but  whether  or  not  it 
can  be  enforced  against  his  vendee,  in  the  absence  of  any 
promise  or  undertaking  upon  his  part  to  comply  with  the 
terms  of  the  contract,  is  quite  a  different  question. 

The  Chesapeake  &  Oliio  Railroad  Company,  in  acquir- 
ing a  certain  right,  had  obligated  itself  to  build  and  operate 
a  certain  piece  of  track,  the  same  being  embraced  in  a  cove- 
nant contained  in  a  deed  of  conveyance  of  the  right  of  way. 
The  property  of  the  Chesapeake  &  Ohio  Railroad  CompaDv 
was  subsequently  acquired  by  the  Chesapeake  and  Ohio  Kail- 
way  Company,  aud  against  the  last-named  company  an  action 
was  brought  for  the  specific  performance  of  the  contract  above 
referred  to  ;  and  it  was  held  that  the  defendant  was  under  no 
obligation  to  perform  the  covenant  of  its  predecessor,  nor  to 
pay  its  debts,  by  reason  of  having  bought  the  property  of  the 
company  and  its  franchise.  Hoard  v.  Railway  Co.,  123  U.  S. 
222. 

A  similar  question  to  the  one  under  consideration  came 
before  the  St.  Louis  court  of  appeals  in  Helton  v.  Railway 
Co.,  25  Mo.  App.  322.  Helton,  in  1872,  conveyed  to  the  Mis- 
sissippi Valley  &  Western  Railway  Company  a  right  of  way 
over  his  land  for  the  consideration  of  $100  in  money,  and  the 
agreement  on  the  part  of  the  company  to  furnish  him  an 
annual  pass,  during  his  natural  life,  over  the  line  of  its  rail- 
way. In  1875  the  property  and  franchises  of  the  railway 
company  were  sold  to  foreclose  a  mortgage,  and  one  Stone 
became  the  purchaser  at  the  sale  under  the  mortgage.  There- 
after Stone  sold  the  railroad  property  and  franchises  to  the 
St.  Louis,  Keokuk  &  Northwestern  Railway  Company,  whose 
agents  recognized  the  plain tifi'^s  claim  to  an  annual  pass,  or 
issued  to  him  an  annual  pass  until  the  1st  day  of  January,  1885, 
when  they  declined  to  issue  it  to  him  any  further.  He  then 
brought  suit  against  the  last-named  company  for  damages 
for  failure  to  comply  with  his  contract  with  the  Mississippi 
Valley  <t  Western  Railway  Company,  and  it  was  held  that  he 
could  not  recover ;  that  the  defendant  by  purchasing  the  rail- 
way property  from  Stone,  who  had  purchased  it  at  the  fore- 
closure sale,  did  not  become  liable  to  pay  any  of  the  debts  of 
the  Mississippi  Valley  &  Western  Railway  Company  unless 
it  agreed  to  pay  them,  and  no  such  agreement  had  been 
alleged  or  shown.  See,  also,  Eddy?'.  Hinnant,  82  Tex.  354; 
Pennsylvania  Co.  v,  Erie,  etc.,  R.  Co.,  108  Pa.  St.  621 ;  29 
Am.  &  Eng.  R.  Cas.  549 ;  Cook  v.  Railway  Co.,  36  Wis.  45. 

In  this  case  the  evidence  showed  that  defendant  had  never^ 
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at  any  time,  been  in  possession  or  occupancy  of  the  right  of 

way  through  the  plaintiff's  land,  and  did  not  show 

CoTenant  riw.  jtj^^^  ^^  j^^^  ^y^j.  assumed  by  contract  the  obligation 

ifll^  ^^  ^^s  predecessor.    Moreover,  the  covenant  to  fur- 

nish plaintiff  and  his  family  perpetual  passes  over 
the  line  of  the  railroad  does  not  run  with  the  land,  because 
foreign  to  it,  and  in  no  manner  connected  with  the  land. 
Ruddick  v»  Railway  Co.,  116  Mo.  25. 

The  judgment  is  reversed. 

All  of  this  division  concur. 


ABSTRACTS  OF  RECENT  DECISIONS 

Sufficiency  of  Notice  of  Existence  of  Unrecorded  Deed  of  Rig^it  of  Way. 

— The  purchaser  of  a  farm  upon  which  a  railroad  grade  was  clearly 
defined,  who  had  seen  a  map  which  showed  the  railroad  lines  across 
the  section,  and  who,  by  inquiry,  could  have  learned  that  an  un- 
recorded deed  for  the  strip  of  land  so  graded  was  in  existence,  is 
<!harged  with  knowledge  of  the  existence  of  such  deed.  Chicago  & 
E.  I.  R.  Co.  V.  Wright,  (111.)  38  N.  E.  Rep.  1062,  citing  Morrison 
V.  Kelly,  22  III.  610;  Doyle  v.  Feas,  4  Scam.  250;  City  of  Chicgao  r. 
Witt,  75  III.  211;  Grundies  v.  Reid,  107  III.  304;  Crawford  v.  Rail- 
road Company,  112  111.  314;  Railroad  Co.  v.  McBroom,  114  Ind.  198. 

Adverse  Possession  Against  Compsiny—Frovifice  of  Court  and  Jury, 
— Whether  or  not  constructing  a  fence  across  the  unused  right  of 
way  of  a  railroad  company  and  the  partial  cultivation  of  the  land 
will  constitute  adverse  possession  is  a  question  of  fact  for  the  jury. 
Nashville  C.  &  S.  L.  R.  Co.  v,  Hammond,  (Ala.)  15  So.  Rep.  935. 

Same—  What  will  Amount  to  Adverse  Possession  by  Company. — 
Since  in  the  nature  of  things  the  right  of  way  of  a  railroad  com- 
pany within  a  municipal  corporation  cannot  be  enclosed  as  a  lot  or 
farm  might  be,  nor  occupied  by  permanent  structures  or  improve- 
ments, but  must  be  left  free  for  approach  to  the  tracks,  and  for 
such  other  purposes  as  the  exigencies  and  necessities  of  the  com- 
pany for  the  operation  and  maintenance  of  its  road  may  require,  if 
there  have  been  such  unequivocal  acts  of  dominion  and  control  over 
the  land  as  are  sufficient  to  give  notice  of  the  claim  of  ownership  it 
will  amount  to  notorious  ana  visible  possession. 

St.  Louis  &  T.  H.  R.  Co.  v.  Nugent,  (III.)  39  N.  E.  Rep.  263, 
citing  Penn  v.  Preston,  2  Riiwle,  ]4;  Davis  v,  Easley,  supra;  Pear- 
son V.  Herr,  53  111.  150;  McLean  v.  Farden,  61  III.  109;  Lancey  r. 
Brock,  110  111.  609;  Brooks  v.  Bruyn,  18  111.  539;  Davis  v.  Easlev,  13 
111.  192;  Prettymau  v.  Wilkey,  19  111.  241;  Coleman  v.  Billings,  89 
111.  183. 

Right  of  Company  to  Restrain  Establishment  of  Harbor  Lines. — A  rail- 
road company  which  has  laid  out,  built,  and  maintained  its  line  of 
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road  along  the  shore  of  a  harbor  below  high  water  mark,  which 
claims  the  right  so  to  do  under  its  charter  and  also  claims  owner- 
ship of  the  adjacent  lands  under  water,  has  no  standing  in  equity  to 
restniin  a  state  board  from  establishing,  pursuant  to  the  state 
statutes,  a  general  svstem  of  liarbor  lines.  Pressor  v.  Northern 
Pac.  R.  Co.,  153  U.  S.  59. 

Minerals— Purchase  by  Railway  Company  of  all  Subjacent  Strata  but  Coal 
—Compensation — Railway  Clauses  Consolidation  Act  1845  (8  $t  9  Vict.  c. 
20,  ss.  77-86).— Where  a  railway  company  purchases  under  its  statu- 
tory powers  some  of  the  underlying  minerals  as  well  as  the  surface 
of  land,  the  rights  and  obligations  which  arise  from  the  purchase 
jis  between  the  company  and  the  owner  of  the  remaining  minerals, 
are  determined  by  the  mining  clauses  (§§  77-85)  of  the  Railway 
Clauses  Consolidation  Act  1845,  not  by  the  common  law.  There- 
fore, where  a  railway  company  gave  to  a  landowner  notice  to  treat 
in  respect  of  certain  land,  including  the  minerals  thereunder,  ex- 
cept coal,  it  was  held,  that,  in  the  assessment  of  the  compensation 
payable  to  the  landowner  under  the  notice  to  treat,  he  was  not 
entitled  to  compensation  in  respect  of  coal  which  he  would  not  be 
able  to  get  without  taking  away  su])port  from,  and  removing  a  por- 
tion of,  the  minerals  purchased  by  the  company;  but  that  the  right 
to  such  compensation  could  only  arise  upon  proceedings  under  the 
above-mentioned  sections,  when  the  time  arrived  at  which  the  laud- 
owner  was  desirous  of  working  the  coal.  In  re  Lord  Gerard  and 
London  &  Northwestern  R  Co.,  [1895]  1  Q.  B.  495. 

Land  Acquired  for  Purposes  of  Undertaking — Line  Carried  over  Arches — 
Temporary  Letting  of  interiors  of  Arches  for  Purpose  of  Profit— Implied 
Powers  of  Railway  Companies.— A  railway  company  authorized  by  a 
special  act  to  acquire  land  for  the  purposes  of  its  railways  and  works 
has  also  the  implied  power  of  using  land  so  acquired  in  any  manner 
which  is  not  an  infringement  of  the  rights  of  other  persons  and 
whicii  is  not  inconsistent  with  the  purposes  for  which  tiie  company 
was  constituted.  Hence,  where  a  railway  company  acquired  in  fee 
simple,  under  compulsory  powera,  a  strip  of  land  on  which  it  con- 
structed a  railway  carried  over  a  series  of  arches,  and  afterwards  let 
the  interior  of  the  arches  for  shops  and  other  business  purposes  to 
divers  persons  upon  short  tenancies,  reserving  power  to  resume  pos- 
session when  it  deemed  it  necessary  for  the  purposes  of  the  railway 
so  to  do,  it  was  held  that  such  a  letting  of  the  arches  was  not  incon- 
sistent with  the  purposes  for  which  the  company  was  constituted. 
Disapproving  the  rfrfio  decidendi  of  Malins  V.  C.  in  Norton  v, 
London  &  North  Western  E.  Co.,  9  Cii.  D.  623;  Foster  v.  London, 
Chatham  &  Dover  R.  Co.,  [1895]  1  Q.  B.  71L 

Conditional  Grants— ^re^cA  of  CoJidifion  Subsequent— Rifiht  ta 
Damnqes, — After  the  habendfim  in  a  conveyance  oi  a  right  oSf  way, 
the  instrument  provided  that  the  grant  was  subject  to  a  coiidition, 
which  was  made  a  part  of  the  consideration  for  the  grant,  that  the 
company  should  construct  and  mainttiin  an  irrigating  ditch.  Held, 
that  the  condition  was  a  condition  subsequent  and   that  for  its 
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breach  the  grantor  was  not  entitled  to  recoYer  damages.      Mills  «. 
Seattle  &  M.  R.  Co.  (Wash.)  39  Pac.  Rep.  246. 

StLtn^— Acceptance  of  grant — Retention  of  convey ancs — Estoppel  of 
cowpany. — A  representative  of  a  railroad  company  engaged  in  pro- 
curing a  right  ot  way  accepted  from  a  landowner  an  instrument  of 
cotiyeyance  which  obligated  the  company  to  erect  a  depot  at  a 
designated  place,  and  delivered  the  instrument  to  the  company, 
whicii  retained  it,  and  without  informing  the  grantor  of  its  accept- 
ance or  non-acceptance  of  the  grant  under  the  conditions  pro- 
ceeded to  grade  and  took  possession  of  the  land  for  the  purpose  of 
completing  its  road  bed.  Held^  that  the  company  was  estopped  to 
set  up  non-acceptance  of  the  grant  with  the  annexed  conditions. 
Louisville,  St.  L.  &  T.  R.  Co.  v.  Taylor,  (Ky.)  28  S.  W.  Rep.  666. 

SsLvne— Breach  of  condition  of  conveyance — At^sest^inent  of  damages 
in  condemnation  proceedings — A  recital  in  a  conveyance  of  a  right 
of  way  that  the  grantor  has  been  compensated  for  damages  sus- 
tained, or  which  may  be  sustained,  by  the  location  and  construc- 
tion of  the  line  of  road,  will  not  take  away  the  grantor's  right  to 
have  the  damages  assessed  according  to  law,  where  the  compmy 
has  failed  to  comply  with  a  condition  in  the  conveyance  requiring 
it  to  construct  its  road  within  a  specified  time.  Bredin  r.  Ktts- 
burgh  &  W.  R.  Co.  (Pa.),  31  Atl.  Rep.  39. 

S2ai\%— Failure  to  comply  with  conditions— Adverse  possession 
against  company— Where  a  right  of  way  was  granted  to  a  railroad 
on  condition  of  its  building  its  road,  and  it  located  its  line,  and 
partially  constructed  its  roadbed,  but  for  twenty-five  years  after 
such  countruction  did  not  complete  its  line  througli,  it  was  held 
that  an  adverse  possession  might  be  acquired  against  the  company 
by  fencing  and  partial  cultivation  of  the  road  during  the  period 
within  which  the  company  exercised  no  acts  of  ownership.  iJ^ash- 
ville,  G.  St.  L.  R.  Co.  v.  Hammond,  (Ala.)  15  So.  Rep.  935. 


Bacon 

V. 

Kentucky  Central  Railway  Co. 

(95  Ky.  878.) 

Lease  of  Land  to  Railroad  for  Stock  Yards— Option  of  Purchase— Con- 
sideration—Specific  Performance. — Where  a  railroad  company  leases  lands 
for  stock  yard  purposes  in  connection  with  the  operation  of  its  line,  the 
consideration  for  which  lease  wa,s  that  it  should  furnish  pjisses  to  the  lessor 
and  his  family  dnrins;  the  Vrfa  of  the  lease,  and  to  fence  off  the  land  for  its 
purposes,  and  by  the  terms  of  which  lease  the  railroad  company  had  an 
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option  to  purchase  the  land  at  the  expiration  of  the  lease,  such  agreement 
although  without  any  covenant  or  obligation  to  purchase,  and  without  any 
tnuiuaiity  of  remedy,  will  be  enforced  against  the  owner  in  equity,  since  it 
formed  a  part  of  the  consideration  of  the  contract.    (Pages  720,  723.) 

Appeal  from  Bourbou  county  circuit  court.     Affirmed, 

Ward  &  Dickson,  for  appellant. 
O,  C.  Lockharty  for  appellee. 

Hazelrigg,  J.— On  the  17tli  of  March,  1855,  W.  A.  Bacon,  the 
appellant,  leased  to  the  Covington  &  Lexington  Bailroad 
Company  three  acre»  of  ground  near  Paris,  Ky.,  for  the  term 
of  ten  years.  The  lessee  agreed  to  fence  off  the 
ground  into  lots,  keep  it  fenced,  and  only  use  the 
premises  for  cattle  lots.  Also  to  pass  on  its  cars  the  lessor, 
while  on  his  own  business,  and  his  wife  and  children,  during 
the  continuance  of  the  lease.  It  further  agreed  that  Bacon 
might  put  a  pair  of  stock  scales  on  the  ground,  and  use  them, 
and  would  charge  no  freight  for  the  transportation  of  the  scales 
over  its  road,  or  lumber  to  build  an  oflSce  or  house  for  stock- 
men ;  and  whatever  sawdust  was  transported  by  the  lessor  for 
the  shipment  of  stock  from  Paris  was  to  be  charged  half 
freight.  This  agreement  was  signed  by  both  parties,  and  put 
to  record  in  the  clerk's  office  of  the  Bourbon  county  court. 

The  lessee  took  possession  of  the  ground,  and  complied  with 
the  terms  of  the  contract.  On  August  6,  1862,  the  lease  was 
extended  so  as  to  run  for  25  years  from  the  expiration  of  the 
first  lease,  or  until  March  17,  1890,  and  was  altered  in  bound- 
ary to  some  slight  extent.  It  was  also  again  stipulated  that 
tlie  lessee,  then  the  Kentucky  Central  Railroad  Company, 
should  keep  the  ground  fenced,  and  use  it  for  stock  lots,  and 
give  Bacon  a  pass  for  himself  and  family  over  the  railroad  when 
traveling  on  his  own  business. 

There  w^as,  however,  added  to  the  lease  the  following  clause, 
and  out  of  it  grows  the  present  controversy  :  "  At  the  expira- 
tion of  this  lease,  or  upon  the  sale  of  said  property  by  said 
Ba«on,  or,  in  case  of  his  death,  the  said  company,  by  their 
authorized  agent,  shall  have  the  right  to  purchase  the  said  land 
now  leased  for  the  sum  of  one  hundred  dollars  per  acre,  pay- 
ment to  be  in  cash  at  tue  time  the  deed  is  made  and  the  laud 
taken  by  said  company.  If,  after  purchase,  the  company  shall 
decide  to  discontinue  using  said  lots  for  stock  purposes,  the 
said  Bacon  or  his  heirs  shall  have  the  refusal  to  repurchase 
the  same  at  the  sane  price  per  acre  for  the  land,  and  to  pay 
for  all  improvements  that  may  be  put  on  said  land,  including 
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the  fencing,  provided  tliey  agree  to  do  so  within  ninety  days 
after  the  same  shall  be  offered  to  them." 

This  "extended'*  lease  was  also  signed  by  both  parties^ 
and  put  to  record.  Without  disagreement  of  any  substantial 
character,  the  parties  continued  under  this  contract  — the 
lessor  to  obtain  and  use  the  passes,  the  half  rates  on  sawdust, 
of  which  he  was  using  large  quantities  in  the  monopoly  lie 
had  secured  of  "  bedding  "  the  cars  of  all  stock  shipped  from 
Paris,  etc.,  and  the  lessee  to  use  the  lot  only  for  cattle  lots, 
keeping  the  same  fenced,  etc.  — until,  on  the  17th  of  March, 
1890,  and  again,  on  the  18th,  the  Kentucky  Central  Railway 
Company,  as  the  successor  of  the  Kentucky  Central  Bailroad 
Company,  tendered  to  Bacon  the  sum  of  $300  in  payment  for 
the  ground  embraced  in  the  lease,  and  demanded  a  convey- 
ance thereof  under  the  terms  of  the  contract. 

The  latter  refused  to  convey,  and  shortly  filed  his  petition, 
seeking  to  recover  possession  of  the  land  and  damages  for  its 
detention  and  use  since  the  termination  of  the  lease.  The 
company  defended  its  holding  by  virtue  of  the  contract ; 
alleged  compliance  with  all  its  terms,  which  was  denied  by 
Bacon  ;  and  sought  to  compel  a  conveyance.  The  chancellor 
decreed  specific  performance,  and  Bacon  appeals. 

He  contends  that  the  contract  is  not  enforceable  because 

the  lessee  was  not  obliged,  at  the  expiration  of  the  lease,  to 

perform  the  contract  of  purchase.    The  lessor,  by  tendering  a 

deed  to  the  company,  could  not  have  obliged  it  to 

ca8e.uted.      ^^^  ^j^^  stipulated  price  of  $300.     To  put  the  con- 

tention  in  another  form,  the  contract,  in  so  far  as  and  inas- 
much as  it  secures  to  the  company  a  mere  option  to  purchase 
the  ground,  is  void  for  want  of  mutuality  of  obligation.  It  is 
argued  that,  as  both  are  not  bound,  neither  is  bound.  This 
doctrine,  it  is  insisted,  is  borne  out  by  the  case  of  Boucher  r 
Vanbuskirk,  2  A.  K.  Marsh.  345,  decided  by  this  court  in 
.  1820,  and  followed  in  Barbour  v.  Pate,  2  T.  B.  Mon.  8,  Jones 
V.  Noble,  3  Bush.  697,  and  finally  in  a  pronounced  and  con- 
clusive form  in  Litz  v.  Goosling,  93  Ky.  185. 

On  the  other  hand,  it  is  insisted  that  what  is  terned  by 
the  counsel  of  appellee  as  the  "  more  modern  doctrine,'* — that 
an  optional  agreement  to  convey  without  any  corresponding 
agreement  to  purchase,  and  without  any  mutuality  of  remedy, 
is  enforceable  in  equity,  if  made  upon  proper  consideration, 
or  if  it  forms  part  of  a  lease  or  other  contract  between  the 
parties  that  may  be  true  consideration  for  it — is  authoritatively 
settled  in  the  case  of  Bank  v.  Baumeister,  87  Ky.  12,  anS 
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clearly  put  in  the  case  of  Hawralty  v.  Warren,  18  N.  J.  Eq. 
124,  and  in  numerous  other  cases  cited. 

A  careful  examination  of  these  cases  will,  we  think,  fail  to 
disclose  any  conflict  between  them.  In  the  cases  relied  on  by 
the  appellant,  the  court,  findiug  in  emphatic  form  a  lack  of 
mutuality  of  obligation  and  remedy,  and  no  con-  CaReRexam- 
sideration  whatever  otherwise  appearing,  held  this  i"***- 
feature  to  be  fatal  to  the  enforcement  of  so  "  one-sided  "  a  con- 
tract As  we  shall  see,  there  must  always  be  mutuality  of 
contract,  but  the  obligation  to  convey  need  not  always  be 
accompanied  by  an  obligation  to  purchase  ;  other  considera- 
tion may  make  the  contract  mutually  binding. 

lu  the  Boucher-Vanbuskirk  Case,  supra,  Vuubuskirk  let  to 
Boucher  50  acres  bf  land  adjoining  other  lands  of  the  latter^ 
upon  which  he  might  raise  a  house  if  he  so  desired,  and 
might  clear  the  land  **  without  let  or  molestatiou,  and  enjoy 
the  privileges  of  the  same,"  and  thereunto  they  set  their  hands- 
and  seals  "the  9th  of  Feby.,  1811,"  and  then  followed  the 
agreement  that  if  Boucher  should  pay  to  Vanbuskirk  $2.50' 
per  acre  the  latter  obligated  himself  to  make  the  former  a' 
deed  in  fee  for  as  much  as  he  should  pay,  etc.  The  court 
announced  the  doctrine  that,  "  it  is  well  settled  that  to  enable 
either  party  to  compel  a  specific  execution  the  contract  must 
be  mutually  binding  on  each,"  and  said  that  there  was  nothing 
to  distinguish  the  case  from  "  the  naked  case  of  an  agreement 
binding  on  one  party." 

The  improvements  mentioned,  if  any  were  put  on  the  land 
by  Boucher— and  it  was  said  there  was  nothing  in  the  record 
to  show  that  any  were  erected — were  made  voluntaril}'.  He 
was  not  bound  to  erect  any,  and  it  is  noticeable  that  Boucher 
bound  himself  by  the  contract  in  no  particular  whatever,  nor 
was  there  any  consideration  for  the  lease  which  could  form 
the  basis  for  the  option  to  purchase. 

So  in  the  cases  of  Barbour  v.  Pate  and  Jones  v.  Noble> 
supra,  there  is  nothing  in  either  of  the  contracts,  the  enforce- 
ment of  which  was  denied,  distinguishing  them  from  the 
*'  naked  case  of  an  agreement  binding  onlj'  on  one  side,"  and 
there  was  no  consideration  to  uphold  the  contract  for  an 
option. 

In  Litz  r,.  Goosling,  supra,  Goosling  and  wife  agreed,  "  in 
consideration  of  one  dollar,  to  sell  and  convev  unto  E.  H. 
Sudduth,  *  *  *  with  general  warranty  of  title,  *  *  *  all  the 
coal  in,  upon,  and  underlj-ing  a  certain  tract  or  parcel  of  land," 
etc.  The  court  refused  to  enforce  the  contract  because  of  a 
lack  of  mutuality  of  obligation,  but  said :  "  If  the  contract  for 
1  (N.  8.)  A.  &  E.  R.  Cas.— 46 
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an  option  to  purchase  real  estate  at  a  certain  price  within  a 
certain  time  be  based  upon  a  sufficient  consideration,  which 
may  consist,  of  course,  either  in  an  advantage  moving  to  the 
one  party  or  a  disadvantage  to  the  other,  tuen  it  is  enforce- 
able ;  but  where  a  mere  naked  option,  destitute  of  considera- 
tion, is  given  to  one,  it  is  not  enforceable,  because  there  is  no 
mutuality  of  right  and  remedy." 

Turning  from  these  cases,  where  there  was  confessedly  no 
sort  of  consideration  to  uphold  the  contracts,  we  notice  first 
the  (;:ise  of  Bank  v,  Baumeister,  supra.  This  court  said  :  "  It 
is  true,  as  argued,  'a  contract  must  be  mutual,  and  one  party 
cannot  be  bound  without  the  other  ;'  but  that  does  not  mean 
that  any  one  or  more  acts  to  be  done  by  one  of  the  parties 
must  necessarily  be  simultaneous  with  the  consideration  paid 
or  agreed  to  be  paid  by  the  other.  The  conveyance  of  the  lot 
upon  demand  and  tender  of  the  agreed  price  by  Spalding  was 
obligatory  on  Mrs.  Bullitt,  if  at  all,  because  it  was  part  of  the 
contract  of  lease,  which,  being  founded  upon  a  valuable  con- 
sideration, was  valid  and  enforceable  as  an  entirety.  *  *  * 
We  perceive  no  reason  why  the  owner  of  unproductive  real 
estate  may  not,  as  part  of  a  contract  of  lease,  and  in  considera- 
tion of  rent  to  be  paid  by  his  lessee,  or  expense  to  be  incurred 
in  making  it  productive,  as  seems  to  be  this  case,  bind  him- 
self to  sell  it  within  a  prescribed  period,  at  a  stipulated  price, 
at  the  option  of  the  lessee." 

The  same  principle  is  determined  in  Page  v.  Hughes.  2  B. 
Mou.  439.  In  Hawralty  v.  Warren,  supra,  it  is  said  :  *•  These 
unilateral  or  optional  contracts  are  not  favored  in  equity,  and 
it  has  been  held,  both  in  Great  Britain  and  this  country,  that 
want  of  mutuality  of  obligation  and  remedy  is  a  bar  to 
specific  performance.  Lawrenson  v,  Butler,  1  Sch.  &,  L.  13 ; 
Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  282.  But  modern 
authorities  have  narrowed  this  doctrine  down  to  cases  in 
which  there  is  no  other  consideration,  and  it  is  now  well  set- 
tled that  an  optional  agreement  to  convey  or  renew  a  lease 
without  any  covenant  or  obligation  to  purchase  or  accept, 
and  without  any  mutuality  of  remedy,  will  be  enforced  in 
equity  if  it  is  made  upon  proper  consideration,  or  forms 
part  of  a  lease  or  other  contract  between  the  parties  that  mav 
be  the  true  consideration  for  it.  Hatton  v.  Gray,  2  Ch.  Cas. 
l()i;  Buckhouse  v,  Crosby,  2  Eq.  Cas.  Abr.  p.  32,  par.  44; 
Backhouse  v.  Mohun,  3  Swanst.  434,  etc.  In  this  case  the 
agreement  was  executed  at  the  same  time  with  the  lease,  and 
was  part  of  the  same  transaction,  and  must,  for  this  purpose, 
be  treated  as  if  part  of  the  lease." 
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In  re  HuDter,  1  Edw.  Cli.  1,  the  court  said:  **Iu  the  liext 
place,  it  is  said  the  covenant  to  sell  is  not  mutual,  the  lessee 
not  being  bound  to  purchase ;  and  that,  as  this  is  a  '  one> 
sided '  agreement,  the  court  will  not  decree  a  specific  per- 
formance;" but,  after  discussing  the  authorities,  the  learned 
vice  chancellor  concluded  thus :  "  The  court  may  therefore,  in 
a  proper  case,  where  there  is  a  covenant  on  one  side  and  no 
mutuality,  decree  a  performance.  Besides,  in  a  case  like  the 
present,  it  may  be  peculiarly  proper.  The  rent  may  have 
been  fixed  at  $500  as  an  inducement  to  the  power  of  purchas- 
ing the  property.     This  is  a  fair  inference." 

To  the  same  effect  are  the  cases  of  Davis  v.  Robert,  89  Ala. 
402  ;  Hall  v.  Center,  40  Gal.  63 ;  and  Souffrain  v.  McDonald, 
27  Ind.  269. 

lu  the  last-named  case  the  court  said  :  ^  Numerous  author- 
ities are  cited  upon  the  point  that  a  mere  offer  to  sell  may  be 
withdrawn  at  au}^  time  before  it  is  accepted.  That  such  is 
the  law  cannot  be  controverted.  But  the  agreement  under 
consideration  is  not  a  mere  naked  proposition  to  sell  the  lot, 
nor  can  it  be  regarded  as  separate  and  distinct  from  the  lease 
of  the  lot  and  the  consideration  stated  in  the  agreement. 
The  stipulations  on  the  one  side  to  lease  the  lot  for  a  period 
of  two  years,  with  the  right  of  the  lessees  within  that  time  to 
purchase  the  same  at  the  price  and  on  the  terms  stated  in  the 
agreement,  and  on  the  other  to  pay  the  rent  agreed  upon,  and 
to  erect  the  fence,  must  be  regarded  as  constituting  one  entire 
agreement,  each  particular  stipulation  forming  an  inducement 
thereto.  The  agreement  to  pay  the  rent  and  build  the  fence 
must  be  deemed  to  have  been  made  in  consideration,  as  well 
for  the  privilege  of  becoming  the  purchasers  of  the  lot  as  for 
its  use.' 

Mr.  Waterman,  in  his  work  on  Specific  Performance  of 
Contracts  (page  269),  lays  down  the  same  rule.  "  The  mutu- 
ality and  consideration,"  says  that  author,  "consist  in  the 
fact  that  the  vendee  has  done,  upon  the  promise  of  the  ven- 
dor, what  the  latter  required ;  and  it  is  immaterial  that  it 
wns  done  without  entering  into  a  previous  undertaking  to  do 

it." 

In  the  case  under  consideration,  the  company,  for  the  use 
of  three  acres  of  unimproved  pjround,  and  tlie  right  to  buy  it 
at  the  end  of  the  lease  for  $300,  agreed  to  pay  or  L*„eofUnd 
fnrnifth  to  the  appellant  free  travel  on  its  cars  for  —option  or 
himself  and  family,  haul  the  sawdust  needed  by  pwrchaue- 
him  in  bedding  the  cars  for  stock  at  half  price,  c«»»m«^*"o»- 
fence  off   the  ground  into  subdivisions  for  cattle  lots,  and 
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keep  the  same  fenced,  and — what  was  by  no  means  an  onim- 
poi'tant  feature  of  the  contract — retain  and  nse  the  premises 
for  stock  lots. 

We  say  this  latter  was  no  unimportant  part  of  the  consid- 
eration, because  we  gather  from  the  contract  referring  to  the 
appellaut's  use  of  sawdust,  and  which  is  made  clear  from  the 
proof  that  the  chief  point  in  view  with  Bacon  was  to  have  the 
company  use  his  grounds  as  its  stock  lots,  and  thus  secure 
the  right  to  "  bed  "  the  cars,  the  average  yearly  profit  from 
which  business  continued  throughout  the  whole  of  the  lease 
was  from  $600  to  $800. 

We  cannot  say  that  the  consideration  furnished  by  the  les- 
see was  solely  for  the  use  of  the  ground.  We  must  conclude 
that  each  and  every  stipulation  on  the  part  of  one  of  the  con- 
tracting parties  is  supported  by  and  induced  by  each  and 
every  stipulation  on  the  part  of  the  other.  W'e  may  read  the 
contract  as  if  by  it  the  lessee  agreed  to  perform  the  stipula- 
tions required  of  him,  provided,  or  on  condition,  that  be 
thus  secured,  by  purchase  for  a  valuable  consideration,  the 
right  or  option  to  buy ;  and  when  the  contract  is  so  consid- 
ered we  find  no  authority  in  this  state  or  elsewhere  which 
induces  us  to  sacrifice  the  equity  of  enforcing  the  agreement 
to  the  somewhat  ambiguous,  though  euphonistic,  doctrine  of 
"  mutuality  and  reciprocity  of  obligation." 

On  the  issues  of  fact  presented,  we  think  the  lessee  fur- 
nished and  the  lessor  received  in  every  substautial  particular 
the  service  undertaken  to  be  furnished  under  the  contract. 
The  benefits  accepted  by  the  lessor  under  the  agreement 
were  received  throughout  a  period  of  some  35  years,  and  he 
will  not  now  be  heard  to  say:  "My  passes  were  in  an  unsat- 
isfactory form.  I  paid  full  freight  for  my  sawdust,  and  was 
put  to  the  slight  inconvenience  of  waiting  a  few  days  for  the 
rebate.  I  got  passes  only  over  the  road  as  it  was  constructed 
when  the  contracts  were  made,  and  was  not  allowed  to  ride 
free  over  other  lines  of  the  company  in  the  various  states  of 
the  Union  where  the  road  had  eventually  been  extended.  I 
accepted  the  benefits  secured  under  the  contract,  but  it  now 
occurs  to  me  that  this  lease  and  option  was  a  personal  con- 
tract, and  not  transferable,  and  I  ought  not  to  have  accepted, 
and  had  no  legal  right  to  accept,  the  service  from  any  save 
the  original  lessee." 

These  considerations  were  properly  dismissed  by  the  chan- 
cellor as  insufficient  to  prevent  an  enforcement  of  the  con- 
tra rt. 

Tiie  judgment  is  therefore  affirmed. 
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(Supreme  Court  of  Jilinnesoia,  Jd/y  10,  18»4.) 

Occupation  of  Land  by  Railroad  Company  **by  Permission  "  of  Owner 
[(1)  p*T*^?. — Easement  or  Grant. — A  finding  that  ibe  defeudaot '''by  (per- 
mission, and  witb  the  consent  **  of  the  owner  of  premises,  entemi  and 
constructed  its  railwaj  tracks  thereon,  construed  as  meaning  that  the 
defendant  companj  entered  under  a  hcense,  and  not  under  a  grant.  {I^*je 
726. ) 

Same— Entry  under  License  ^1]  p-  T'2S] — Revocation  [  1)  p.  7^{^] — Eject- 
ment— Conversion  of  Action  Under  Statutory  Authority  into  Condemnation 
Proceedings. — Where  a  niilway  com|Kiny  eniers  upon  and  constructs  its 
railway  tracks  thereon  under  a  mere  license  from  the  owner  it  acquires  no 
easement  in  the  land:  and  the  land  owner  may  revoke  the  license  and  bring 
ejectment  :tgainst  the  company,  which  action  may,  under  the  statute,  be 
•converted  by  the  railway  company  into  condemnation  proceedings  for  the 
land.    {Page  721.) 

Appeal  from  Hennepin  county  district  conrt.    Affirmed. 

JR.  E.  Clarke  and  TF.  F.  Booths  for  appeUants. 
W.  E.  Dodge^  for  respondent. 

Mitchell,  J.  This  is  one  of  a  series  of  cases  between  the 
plaintiff,  or  its  grantor,  the  Minneapolis  Mill  Company,  and 
the  Minneapolis  k  St  Lonis  Bail  way  Company, 
involving  the  title  to  several  tracts  of  land  in  Min-  Cm»  giattd. 
neapolis,  apon  which  the  railway  company*,  at 
varioas  dates  between  1875  and  1880,  constructed  and  sub- 
sequently maintained  certain  spur  tracks,  under  authority 
from  the  mill  company,  then  the  owner  of  the  laud.  Minne- 
apolis Mill  Co.  r.  Minneapolis,  etc.,  K.  Co.,  46  Minn.  330  ;  /*/., 
51  Miini.  304;  Minneapolis  Mill  Co.  t;,  Minneapolis,  etc.,  R. 
Co.,  bb  Minn.  371  ;  C.  C.  Washburn  Flouring  Mills  Co.  r. 
Minneapolis,  etc..  By.  Co.,  Id.  309. 

The  answer  sets  up  the  same  defenses  as  the  answer  in  the 
-case  decided  in  51  Minn.  304,  and,  in  addition  thereto,  pleaded 
in  bar  the  judgment  of  the  district  court  in  that  action  (since 
reversed)  in  its  favor,  alleging  that  the  rights  of  the  defendants 
to  the  laud  iu  controversy  in  that  suit,  and  to  the  land  in  ccn- 
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troversy  in  this  suit,  *'  was  identical,  and  based  on  the  same 
rights,  facts,  and  circumstances." 

The  facts— rand  all  the  facts — stipulated  and  found  were  : 

(1)  That   the   defendant  railway   company,    by 
permission  and  with  the  consent  of  the  mill  com- 
pany, entered  upon  said  premises,  and  constructed  its  rail- 
road tracks  thereon,  in  the  years  1875  and  1876,  and  has  ever 
since  that  time  operated  and  maintanied  its  tracks  thereon. 

(2)  That  the  defendent  has  never  at  any  time  had  legal  title 
to  the  premises. 

(3)  That  in  1891  the  mill  company  executed  to  the  plain- 
tiff'quitclaim  deeds  of  the  premises. 

(4)  That  plaintiff  made  demand  of  the  defendant  for  the 
possession  of  the  premises,  which  demand  was  refused. 

It  seems  clear  to  us  that  the  only  construction  that  these 
fiudiugs  will  admit  of  is  that  the  defendant  entered  under  a 
mere  parol  license.  An  easement  always  implies 
Parol  license,  an  interest  in  the  land  upon  which  it  is  imposed 
and  therefore  lies  only  in  grant,  while  a  license 
carries  no  such  estate,  and  may  be  created  by  parol,  and  is 
generally  revocable  at  the  will  of  the  licensor.  The  law  is 
jealous  of  a  claim  to  an  easement,  and  the  party  asserting 
such  a  claim  must  prove  his  right  to  it  clearly.  It  cannot  be 
established  by  intendment  or  presumption. 

The  mill  company  was  confessedly  the  original  owner  of 
the  premises,  and,  it  being  admitted  and  found  that  the 
defendant  has  never  at  any  time  had  the  legal  title,  the  find- 
ing that  the  defendant  entered  by  permission  and  with  the 
consent  of  the  owner  cannot  be  extended,  by  intendment  or 
presumption,  so  as  to  amount  to  a  finding  of  a  grant.  Indeed, 
the  admissions,  express  or  implied,  of  the  answer,  clearly 
negative  the  idea  that  the  defendant  entered  under  a  grant. 

The  finding,  therefore,  is  of  a  naked  license,  carrying  no 
estate  in  the  land,  and  revocable  at  the  will  of  the  licensor. 
Johnson  v,  Skillman,  29  Minn.  95  ;  Wilson  v.  Kailway  Co.,  41 
Minn.  56 ;  Minneapolis  Mill  Co.  v.  Minneapolis,  etc.,  R.  Co., 
51  Minn.  304. 

This  would  seem  to  be  entirely  decisive  of  the  case,  but 
defendant  claims  that,  because  plaintiff  purchased  after  these 
tracks  had  been  constructed,  therefore  it  took  the  premises 
subject  to  the  incumbrance  of  an  easement  in  defendant  to 
permanently  maintain  the  tracks. 

The  mere  statement  of  the  proposition  carries  with  it  its 
own  refutation  ;  for,  plainly  stated,  it  is  that  a  conveyance  of 
the  premises  by  the  licensor  to  a  third  party  converts  a  mere 
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license  (which  creates  no  estate  in  the  land)  into  an  easement, 
which  is  an  interest  in  the  laud,  and  lies  only  in  grant. 

We  do  not  see  why,  on  this  line  of  reasoning,  the  same 
result  would  not  have  followed  had  defendant  been  a  mere 
intruder  or  trespasser,  for  counsel's  argument  is  that  the  pur- 
chaser must  be  deemed  to  have  taken  the  land  subject  to  the 
visible  incumbrance  then  on  it.  So  far  from  such  being  the 
case,  the  law  is  that  a  revocable  license  is  revoked  by  a  con- 
veyance of  the  land  by  the  licensor.  Johnson  v.  Skillman^ 
supra  ;  Wilson  v.  Railway  Co.,  supra. 

Counsers  argument  is  all  based  on  a  false  premise,  which 
begs  the  whole  question.  He  assumes  that  when  a  railway 
company  enters  and  builds  its  track  on  land  under  a  license 
from  the  owner,  it  acquires  a  permanent  easement  in  the  land 
by  virtue  of  the  license  thus  acted  on,  and  that  thereafter  the 
only  right  of  the  landowner  is  his  claim  for  compensation  for 
the  taking  of  the  land  for  railway  purposes. 

In  some  states, — notably,  Wisconsin  and  Illinois, — either 
by  statute  or  by  judicial  decision,  founded  on  supposed  con- 
siderations of  public  policy,  this  is  substuntially  the  law  ;  ail 
actions  by  the  landowner,  whatever  their  form,  being  in  effect 
actions  to  recover  compensation  for  the  permanent  appropri- 
ation of  land  already  taken. 

If  such  were  the  law  in  this  state,  there  would  be  at  least 
some  plausibility  to  defendant's  contention.  But  we  have 
repeatedly  held  that  the  law  is  otherwise.  Watson  v.  Railway 
Co.,  46  Minn.  321 ;  Lamm  v.  Railway  Co.,  45  Minn.  71 ;  Min- 
neapolis Mill  Co.  V.  Minneapolis,  etc.,  R.   Co.,  51  Minn.  304. 

Under  our  statute  the  landowner  may  revoke  his  license, 
and  bring  ejectment,  which  the  railway  company 
may,  if  it  so  elects,  turn  into  a  condemnation  pro-  ^J^7  '"" 
ceeding  ;  and  it  is  only  then,  and  through  that  pro- 
ceeding, that  the  railroad  company  acquires  any  easement  in 
the  land,  or  the  landowner  any  right  to  compensation  for 
taking  it  for  railway  purposes.  The  defendant  could  not 
acquire  title  by  prescription,  because  its  possession  was  not 
adverse. 

Judgment  affirmed. 

BuoE,  J.,  absent,  sick,  took  no  part. 
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NOTES 


(1)  Occupation  of  Land  by  Railroad  Company  Under  License  of  Owner 
— Revocation  of  License— A  parol  license  to  enjoy  a  permanent  ease- 
ment in  the  land  of  another  is  void  under  the  stiitute  of  frauds. 
Hi'wliiis  V.  Shiphum,  5  B.  &  C.  221. 

A  license  even  in  writing  is  revocable,  that  is,  if  it  shows  that  it 
was  the  intent  of  the  parties  to  give  a  mere  license  and  notagi-ant. 
In  other  words,  a  mere  license  is,  in  its  nature,  revocable,  since 
that  is  the  intent  of  the  parties.  If  it  be  intended  to  be  irrevoca- 
ble it  is  ordinarily  a  gnuit,  and  must  be  in  writing,  or  it  is  void  at 
law  by  the  statute  of  frauds.     Cook  v,  Pridgen,  45  Ga.  331. 

In  tliis  case  the  court  very  properly  observes  tiiat  it  does  not  always  fol- 
low that  a  license  is  revocable  at  the  will  of  the  party  giving  the  license, 
and  sayi<:  ''  Even  a  temporary  license  must  be  considered  as  intended  to 
<;ontinue  until  the  objects  of  the  parties  are  attained,  ns  where,  even  in 
•courrs  of  law,  it  has  been  held  that  a  mere  license  to  overflow  land  with 
water  by  a  dam  for  a  saw  mill,  cannot  be  revoked  during  the  continuance 
of  the  dam,  since  it  may  fairly  be  pi*esumed  that  the  parties  intended  the 
license  to  last  that  long  at  least.  But  if  the  dam  be  destroyed,  then,  as 
the  term  of  the  license  is  out,  it  may  be  revoked,  and  this  when  the  ease- 
ment is  a  mere  license,  «o  that  mav  be  by  parol."  See  also  Foote  v.  New 
Haven  &  y.  H.  Co  ,  23  Conn.  214:  Eggleston  v.  New  York  &  H.  R.  Co.,  35 
Barb.  (N.  Y.)  162. 

A  license  is  in  all  cases  revocable  so  far  as  it  remains  nnexecntod 
or  so  far  as  any  future  enjoyment  of  the  eiisement  is  concerned. 
Eu^rofles  v.  Lesure,  24  Pick.  (Mass.)  187;  Carleton  r.  Redington,2I 
K.  11.  291. 

**  To  hold  otherwise  would  be  giving  to  a  parol  license  the  force  of  a 
conveyance  of  a  permanent  easement  in  real  estate.  Such  a  doctrine  can> 
not  be  sustained.  No  such  right  or  interest  in  real  estate  can  be  create<l 
by  parol."     Marsteu  r.  Gale.  24  N.  H.  176;  Hall  v.  Chaffee,  13  Vt.  150. 

A  license  to  build  a  railroad  upon  one's  land  will  excuse  any  act 
nro|)erlv  done  under  the  license,  while  the  same  is  in  force,  but 
such  license  may  be  revoked  at  pleasure  as  to  anything  in  the  future. 
Binisdell  V.  Portsmouth,  G.  F.  &  C.  R.  Co.,  51  N.  H.  483. 

'therefore,  where  a  person  consents  that  a  railroad  may  pass 
through  his  land  it  is  not  trespass  for  the  company  to  enter  thereon 
and  construct  and  operate  its  railroad  over  the  same,  :nid  anv  in- 
struction uO  a  jury  to  the  contrary  is  erroneous.  Ijouisville&  Najih- 
ViUe  rt.  Co.  u,  Thompson,  57  Ky."  735. 

And  it  has  been  held  that  a  parol  license  until  revoked  will  pro- 
tect the  licensee  from  all  damages  during  its  existence,  but  it  can 
never  ripen  into  a  continued  or  permanent  interest  in  the  land. 
Irish  V.  B.  &  S.  W.  R.  Co.,  44  Iowa,  380. 

In  this  case,  pendinj?  an  appeal  from  an  assessment  of  damages  in  an  ad 
quod  damnnin  proceeding,  an  .agreement  was  entered  into  bi^twt-en  the  land- 
owner and  the  railroad  compjiny,  by  which  judgment  was  entenxl  for  a 
specified  amount,  with  stay  of  execution  **or  other  proceed hig.  to  collect 
tiie  iudgmeut''  for  two  years.     Held^  that  the  agreement  did  not  amouut 
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^"^  a  sale  of  the  right  of  way,  nor  did  it  confer  authority  to  enter  into  pos- 
session, and  that  at  the  expiration  of  the  two  years,  upon  default  of  pay- 
ment by  the  company,  an  injunction  would  lie  restraining  it  from  the  use 
of  the  right  of  way. 

A  parol  license  to  a  railroad  company  permitting  it  to  occupy 
land,  and  which  license  is  followed  by  the  expenditure  of  money  in 
the  construction  of  the  road  thereon,  operates  simply  to  justify  the 
entry  upon  the  land,  but  is  revociible  at  the  pleasure  of  the  land- 
owner. Mnrdock  r.  Prospect  P.  &  C.  I.  R.  Co.,  73  N.  Y.  679,  nt- 
ing  Muraford  v.  Whitney,  15  Wend.  (N.  Y.)  381;  Miller  r.  Auburn 
&  Syracuse  Railroad  Co.,  6  Hill  (N.  Y.)  (51;  Seliien  r.  Delawaie  & 
H.  (J.  Co.,  29  X.  Y.  639;  Babcock  r.  Utter,  1  Keyes  (X\  Y.)  397. 

Where  a  license  has  been  given  to  one  to  enter  upon  the  land  of 
another,  and  do  acts  which  involve  an  expenditure  of  money,  and 
the  license  becomes  executed  by  an  expenditure  incurred  there- 
under, such  license  is  either  irrevocable,  or  cannot  be  revoked 
without  remnnei-ation,  on  the  ground  that  a  revocation  under  such 
circumstances,  without  remuneration,  would  be  fiaudulcnt  and  un- 
conscionable. Harris  r.  Dillingham,  6  N.  H.  9  ;  Ameriscoggin 
Bridge  v.  Bragg,  11  N.  H.  102. 

In  Babcock  i\  Western  R.  Corp.,  50  Mass.  553.  A.  granted  to  the 
Western  Raiiroad  Corporation  full  and  free  license  and  authority 
to  locate,  construct,  repair,  and  forever  maintain  and  use  a  niilroiid, 
upon,  through,  and  over  his  land,  and  to  take  his  land  therefor,  to 
the  extent  authorized  by  the  charter  of  the  corporation.  The  land 
was  so  situated  that  the  embankment  of  the  railroad  would  cause 
i¥ato4*  to  accumulate  on  the  upper  side  thereof,  and  it  became 
necessary  to  provide  for  the  passage  of  water  to  the  lower  side. 
The  corporation  therefore  made  culverts  in  suitable  places,  and  in 
A  convenient  manner,  but  the  situation  of  the  land  was  such  that 
it  was  necessary  to  connect  ditches  with  the  culverts,  and  extend 
the  ditches,  beyond  the  line  of  the  location  of  the  railroad,  into  the 
land  of  A.,  in  order  to  prevent  the  water  from  setting  back  so  as 
materially  to  injure  the  railroad  or  damage  the  land  of  A. 

Heldy  that  the  corporation  was  authorized  by  said  license  so  to 
make  said  culverts  and  ditches,  under  the  rule  of  law  that  a  grant 
of  a  thing  includes  the  means  necessary  to  attain  it. 

Udd  ahOy  that  the  corporation  was  authorized,  by  said  license, 
to  deepen  and  widen,  in  the  land  of  A.,  beyond  the  line  of  the 
location  of  the  railroad,  tlie  bed  of  a  mountiiin  stream,  over 
which  the  railroad  was  laid  out  and  constructed,  to  facilitiite  tlie 
discharge  of  the  water  of  the  stream;  such  deepening  and  wide- 
ening  being  necessary  to  secure  the  railroad  from  damage,  or  to 
prevent  the  land  of  A.  from  being  broken  and  washed  away. 
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The  Ualie  letters  a  and  n,  in  connection  with  a  pi^e  number,  indicate  re- 
specti?ely  that  the  reference  is  to  an  abstract  of  a  decision  or  to  a  note.  The 
open  paging  i\  r  era  to  cases  reported  in  full. 


ABUnTNQ  OWNER.    See  Street  Railways,  Railroad  in  Strbbts. 

AcquiesceDce  in  construction  of  steam  railroad  does  not  deprive  abutter 

of  right  to  bring  electment,  n67. 
Actual  occupation  of  premises  by  abutter  for  business  purposes,  effect  on 

damages,  a378. 
Building  abuttiug  also  on  streets  not  occupied  by  elevated  road  may  be 

considered  iis  a  single  structure,  a872. 
Can  prevent  by  injunction   the  unauthorized  construction  of  a  street 
railway,  a  169. 

Necessity  for  special  damages,  a  170. 
And  abate  an  illegally  constructed  elevated  road,  402,  a408. 
And  recover  damuges  if  street  is  not  restored  to  former  condition  by 

railroad,  n33. 
And  recover  damages  for  construction  and  operation  of  elevated  road 

in  street,  a:)71.  nliSO. 
And  recover  against  steam  railroad  for  obstruction  of  access  to  prem- 
ises, a28. 

Access  to  land  through  another  street  no  bar  to  action,  n65. 
But  only  for  misuse  of  street  directly  abutting  premises,  a62. 
And  test  legality  of  municipal  consent  to  construction  of  street  itiil- 
wuy  when  owning  fee  of  street,  al69. 
Cannot  recover  for  injury  from  construction  of  steam  railroad  which  is 
general  to  all  abutters,  n84. 
Nor  for  authorized  construction  of  street  railwav,  181. 
Nor  for  construction  of  steam  railroad  on  an  adjacent  street,  n83. 
Nor,  in  action  for  damage  to  the  fee,  for  damages  lo  personal 
property,  n880. 

Compensation  to  abutter  for  railroad  in  street— ownership  of  fee  of  street 
immaterifil,  nS2. 
Compensation  must  be  made  for  all  damages,  irrespective  of  legisla- 
live  sanction,  n878. 
Ootiff'ff  '»/■  tfbutter  to  construction  of  elevated  road,  when  essential.  851, 

Cwisoiiijiy  one  member  of  firm,  when  binding  upon  other  partners, 
Bol.  358. 

Action  of  trespass  against  railroad  company,  when  operates  as  con- 
sent, a64. 
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Consent  to  construction  of  elevated  road,  New  York  statute,  n385. 
Course  of  procedure  when  consent  not  secured,  7i365. 
Consent  estops  from  riglit  of  action  for  damages,  n66. 
EHect  of  an.  3,  §  18,  N.  Y.  Const.,  requiring  consent,  351. 
Unconditional  written  consent  to  construction  of  street  railway,  effect, 
35i.  357. 
Cotenaut  as  abutter,  damages  by  elevated  road,  action  for,  366,  869. 

Right  of  purchaser  of  cotenaut's  interest  to  maintain  action  for  dam- 
Mges  accrued  before  purchase,  367. 
Damages  to  abutter.  What  included  in  determining  whether  there  is  dam- 
age, 71383. 
Action  to  recover  damages,  when  maintainable,  165. 

Right  of  trial  by  jury.  866,  367,  rt371. 
Damages  cannot  be  estimated  in  gross,  a64. 

Subsequent  giving  of  several  items  entering  into  gross  estimate 
ctfect,  a64. 
Distinction  between  actual  appropriation  and  incidental  injury,  888. 
Effect  upon  damages  of  municipal  grant,  after  reverter  bj'  abandon- 
ment, uf  a  former  franchise,  al70. 
Elements  of  damage.     Alteration  of  grade  by  steam  railroad,  a46. 
Chane^ed  condition  of  street  under  street  railway,  al69. 
Track  raised  above  pavement,  166,  168,  alfl. 

Evidence  that  track  was  built  on  prescribed  grade  no 
defense,  166. 
Coal  house  and  appuitenances  of  steam  railroad,  61. 
Costs  and  attorney's  fees  in  previous  suit,  165. 
Cuts  or  fills  by  railroad,  proximity  of  track,   danger  of  fire, 

52.  58. 
I^iggiiij?  up  land,  breaking  fences,  etc.,  by  steam  railroad.  682. 
Embankment  obstructing  right  of  passage  and  flow  of  water,  a63. 
Faulty  construction  of  railroad,  668,  68'j. 
Injuries  incident  to  operation  of  elevated  trains,  a872. 
Light,  air,  access,  obstructed  by  elevated  road,  nS81. 

Easement  of  light  not  confined  to  that  directly  fronting 
premises,  n38l. 
Noise,  stenches,  dirt  fiom  steam  railroads,  928,  n48. 
Noise  and  vibration  from  elevated  road.  n38U. 

When  occupation  of  street  is  unauthorized,  n880. 
Erroneous  admission  of  evidence  of  noise  and  vibration,  a873. 
Non-consideraiion  of  evidence  of  noise  and  vibration, 
a878 
Polluted  air,  noise,  dirt  by  steam  railroads.  a46.  n47. 
Pools  of  stagnant  water  caused  by  railroad  embankment,  poison- 
ous vapors  therefrom.  682. 
Proximity  of  elevated  road  to  property,  860,  363. 
Reasonable  right  of  passage  obstructed  by  street  railway,  135. 

By  steam  railroad,  a63. 
Rental  value  as  element  of  damages,  363,  n379. 
Proof  of  loss  of  rental  value,  a373. 
Rent  reduced  by  agreement,  as  element,  a372. 
Smoke,  ashes,  dust,  cinders  from  elevated  road,  n381. 
Space  for  teams  to  stand  at  right  angles  to  sidewalk  In  stieet 

obstructed  by  street  railway,  167. 
Steam  railroad  completely  obstructing  travel  to  abutter's  premises, 
a6l. 
Estimation  of  damages  for  constrtiction  of  elevated  road  same  as  that 
goveminfi^  statutory  proocedinc'R  to  condemn  land.  ^374. 
Adoption  of  erroneous  rule  by  referee,  effect.  a375. 
Evidence  diminishing  dawnre  (see  Resulting  Benefits),  166,  168. 
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Eyidence  of  what  owner  bas  offered  to  sell  property  for  before 
consiruciion,  n67. 
Interest  on  damage  is  recoverable,  1G6, 168. 

Meamre  of  damages,    Ascertaiumeut  of  same,  rule  defined,  51,  58, 
a68,  n^. 

Cannot  exceed  net  amount  of  consequential  injur}',  a878. 
For  change  of  gmde  in  sti-eet  by  street  railway,  <«171. 
To  lessee  of  abutting  land.  860,  868. 
When  lot  is  left  in  culde  sac  by  steam  railroad,  a68. 
Failure  of  abutter  to  object  to  construction  of  railroad,  effect,  al70. 

Knowledge  of  construction  and  failure  to  seek  restraint  of  same  does 
not  bstr  action  for  damages,  a64. 
Fee  of  street,  how  far  determinative  of  abutter's  rights,  nSl,  n82.  n50. 
Abutter  may  recover  danuiges  against  street  railway  when  fee  extends 

to  centre  of  street,  184. 
Right  to  damages  where  city  owns  fee  in  street,  al69. 
Lessee — action  by,  for  construction  of  elevated  road,  measure  of  damages, 
860,  864,  n879. 
May  recover  for  construction  made  subsequent  to  date  of  lease,  7i879. 
Liability  of  abutter  for  paving  streets  is  unen forcible  until  remedy  against 

street-railway  company  is  exhausted.  a289. 
Other  causes  or  depreciation  in  value  than  those  i-esulting  from  building 

of  road,  effect  on  abutter's  rights.  n882. 
Owner  of  rear  building  disconnected  with  abutting  building  is  not  an 

abutter,  n879. 
Permanent  right  of  highway  in  street  yests  in  abutter  whether  land  there- 
for was  originally  taken  from  him  or  not,  n65. 
Private  right  of  way,  value  of,  does  not  stop  at  limits  of  plot,  a664. 
Riiilroad  diagonally  crossing  intersecting  streets,  rights  of  abutter,  n66. 
Release  l)y  abutter  of  easement  in  street,  856. 
Resulting  benefits  to  abutter  from  construction  of  railways  in  streets. 

See  RfisULTiNa  Benefits. 
Right  of  gniutee  of  land,  subject  to  outstanding  lease,  to  recover  damages 

for  unexpired  term,  a871. 
Right  of  abutter  to  ingress  and  egress  and  of  light  and  air  to  premises,  89, 
a61. 
'  And  to  reasonable  right  of  passage  in  streets,  24. 

Obstruction  thereto — mils  and  ties  82  feet  from  premises,  a61. 
On  opposite  side  of  street,  when  actionable,  n65. 
Rights  of  abutters  of  elevated  road  (see  ELsyATED  Roads),  866,   867. 
n378. 
Can  recover  for  damages  specially'  suffered  thereby,  860,  862. 
Right  of  abutter  having  no  interest  in  soil  of  street  to  procure  removal  of 

elevated  road,  a871. 
Right  of  abutter  suffering  no  injuiy  from  eleyated  structure  to  procure 

its  remoyal.  a871. 
Unauthorized  construction  of  elevated  road  gives  right  of  recovery  for 

all  possible  resulting  damages,  7^888. 
Waiver  by  abntter,  by  acquiescence  iu  construction  of  road,  of  paymen<t 
of  damages  in  advance,  al70. 

ABUTMBNT. 

Of  elevated  railroad  placed  in  street  is  pmper,  892. 
Question  of  additional  servitude  and  compensation  therefor,  887. 

AOnON.    See  Injuries  and  Colltsionb. 

By  abutting  ovmer. 

Action  for  damages  by  abutter  of  steam  railroad,  not  barred  because 
abutter  knew  of  construction,  and  failed  to  restrain  same,  a64. 
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Action  agHJnst  street  railway  for  personal  injuries,  a265. 

Action  by  railroad  to  obtain  use  of  part  of  right  of  way  of  rival 

company,  281. 
Action  to  restrain  sucb  proceedings,  281. 
Actiou  by  street-railway  company  to  restrain  municipality  from  tear- 
ing up  tracks,  215. 
Action  for  personal  injury  from  crossing  trolley  and  telephone  wires. 

834. 
Action  to  cancel  erroneous  certification  of  land  to  trustee  state  in  aid 

of  laud  grant  to  railroad,  482,  484. 
Action  to  recover  damages  for  construction  of  elevated  railroad,  866, 

368.  a375. 
Action  to  recover  damages  for  faulty  construction  of  steam  railroad. 

668,  682. 
Cotennut  abutter,  right  of,  to  damages  for  construction  of  elevated 

roud,  366,  869. 
Purchaser  of  cotcnant's  interest,  right  of,  to  maintain  action,  867. 
Lessee  of  abuttting  property,  action  by,  for  construction  of  elevated 

road.  860,  864,  ?i379. 
Statutory  notice  in  Connecticut  of  actions  against  corporations  for  per- 
sonal injuries,  a289. 
Waiver  of  such  notice,  what  constitutes,  a289. 

ADVBRSB  POSSESSION. 

What  constitutes  title  bv  adverse  possession,  701,  706. 

What  will  amount  to  adverse  possession  by  railroad  company,  a716. 

Constructing  fence  across,  and  partially  cultivating,  an  unused  right 
of  way  as  constitutine  adverse  possession,  a716. 
Railroad  company  cbartered  by  congi*ess  may  maintain  adverse  possession 

against  all  peraons  except  the  trustee  state,  701,  707. 
Province  of  court  and  jury  in  determining  adverse  possession,  a716. 

AMBNDMBNT. 

Of  charters.     See  Charter,  Francribb. 

Of  ordinances.     See  Municipal  Corporations. 

BONDS. 

Bonds  for  construction  of  street  railway,  exacted  by  municipality,  168. 
Power  of  municipality  to  take  such  bonds,  168. 
Judgment  on,  how  limited,  168. 
Municipal  aid   bonds  to  street  ndlway,  lien  of  city  on  paving  done  by 
company,  a288. 

BRIDGtES.    See  Street  Railways,  Railroads  in  Streets. 

"  Bridge  "  includes  necess.'iry  embankments  and  abutments,  n214. 
County  brid'fes     Use  of,  by  street  railways  (see  Street  Railways),  a218. 
County  may  authorize   railroads  to  use  that  portion  of  bridge  con- 
st ruclcd  by  it  and  an  adjoining  city,  without  the  county,  even  if 
city's  consent  is  withheld,  «28. 
Public  bridijes  are  parts  of  public  roads  or  highways,  n218. 
Toll  bridges  as  part  of  highway,  209. 

Use  of.  by  street  railway  (sue  Street  Railways),  209,  n214. 

CHANGING  GRADE.     See  Streets  and  Highways,  Street  Railways. 

CHARTER.     See  Franchise 

Is  full  measure  of  rights  nnd  privileges  of  corporation,  nlOO. 
Repeal  act  inconsistent  with  prior  legislation  as  evidence  of  intent  to  re- 
pejil,  133. 

Evidencr  of  legislative  intent  lo  re|>enl,  155. 
Reserved  riirht  of  repeal,  provision  «*  tlierefor  are  self -executing,  nl23. 
Di^iinction  between  reserved  nVht  to  i-epeal,  and  the  declaring  a  for* 
feiture  for  noncompliance  with  condition,  nl22. 


OBILDKEN, 

Injuries  to,  and  degree  of  cnre  concerning,  by  street  railwajrs.  See 
Injuries  and  CoLLiaioNs,  Stbeet  Railways,  Negxjgencb. 

COLLISIONS.    See  Injuries  and  Collisions. 

OONSTRUOnON. 

Abandonment  of  extension  of  road  as  working  reversion  of  laud  received 

under  land  grant.  699. 
Ad  ion  by  abuiier  for  damages  resulting  from  construction,  668,  682. 
Agned  method  of  construction  as  part  consideration  for  right  of  way, 

668,  681. 
Admissibility  of  parol  evidence  as  to,  668.  681. 
Construction  of  niilrond  in  streets,  when  will  and  will  not  be  restrained 

by  injunction,  n50. 
Construction  of  street  railway,  bond  for.  exacted  by  municipality,  168. 
Power  of  municipality  io  take  such  bonds.  IQii. 
Judgment  on,  how  limited,  168. 
Improper  construction  of  street  railway,  liability  therefor,  al70. 
Power  of  equity  to  regulate  methods  of  construction  of  street  railways, 

1:9.  180. 
Unauthorized  construction  of  street  railway,  injunction,  al60,  402,  a408. 

CONTRIBUTORY  NEOLIGBNCB.     See  Neqlioence. 

CORPORATIONS.    See  Charter  and  Franchise. 

Are  bound  by  purpose  of  corporate  existence  as  expressed  in  charter,  nlOO. 

Derive  all  their  attributes  from  organizing  act,  n99. 

Exercise  of  corpomte  power,  English  and  American  rule— -distinction, 
nlOl. 

Po^er  to  purchase  property,  698. 

Restrictions  upon,  as  to  amount  of  property  to  be  acquired,  collateral  at- 
tack, 700. 

Rights  possessed  by  corporations,  how  determined,  n99. 

COURTS. 

Federal,  Jurisdiction  over  controversies  for  land  derived  from  the  United 
States,  621.  638. 

Complaint  to  show  jurisdiction,  sufficiency  of,  621,  689. 

Jurisdiction  where  claim  is  merely  colorable,  621.  636. 

Land  titles  derived  from  United  States  as  giving  jurisdiction,  688. 

CROSSINGS. 

Crossing  of  tracks  at  grade  without  material  injury  require  no  compensa- 
tion. n238. 
Railroad  diagonally  crossing  streets  abutters — rights.  n66. 

Special  damuge  for  such  crossing,  «189. 
Street  railway  crossing  tracks  of  steam  railroad,  nl89. 

Use  of  tracks  at  crossing  under  agreement,  a229. 
Street  railways  have  no  superior  right  of  passage  at  street  crossings,  a258. 

CUL  DB  SAC. 

Lot  left  in  cul  de  sac  by  steam  railroad,  measure  of  damages,  a63. 

J>AMAGES. 

To  abutters  from  construction  of  railroads  in  streets  and  street  railways. 

See  Abutting  Owners. 
In  condemnation  proceedings.     See  Eminent  Domain. 
In  personal  injury  cases.    See  Injuries  and  Collisions. 
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DBDIOATION. 

Common-law  dedication,  what  coDstitutes,  1,  9.  n18. 

User  without  iotention  to  dedicate  insufficient  to  constitute  common- 
law  deciicatiou,  1.  nl4. 
Statutory  dedication,  bow  made,  legal  operation  of,  nl2,  nl3. 
Intention,  to  dedicate,  how  nscertaiued,  15. 

Conduct  inconsistent  with  inteution,  admissibility  of  evidence  of,  8. 

Particular  acts  showing  intention  not  necessary.  7^14. 

Paving  of  hind  no  evidence  of  intention,  5. 

Presumption  of  intention  from  long  user,  7il4. 

Surticiency  of  evidence  of  intention.  1. 

Surveys  and  plats  as  showing  intention.  al2,  nl5. 

User  by  public  as  evidence  of  intention,  ?«14. 

Wliat  constitutes  dedication  by  public  user,  10. 
Platting  of  land  without    sales    therefrom  insufficient  to  create  dedica- 
tion, /<15. 
Sale  of  land   by    reference  to  plat  dedicates  streets  so  designated 
thereon,  /tl5. 
But  private  ways  so  marked  are  not  dedicated  to  public  use,  nlS^ 
Presumption  of  facts  rebutting  dedication,  7. 
License  merely  to  use  land  docs  not  constitute  dedication,  nl4. 
Prescription  of  land  to  public  use,  essentiids,  1,  11.  7il4. 

License  merely  not  sufficient  to  give  prescriptive  title,  nl4. 
Title  by  prescription,  essentials  of,  n\A. 

Title  by  prescription,  how  acquired,  nl4. 
Use  by  public  under  claim  of  right  is  essential,  nl4. 

DBBD. 

By  railroad  company  reserving  right  to  prospect  for  minerals,  iflle  con« 
veyed,  558. 

Conveyance  hy  railroad  company  of  land  received  under  land  grant,  re- 
servations, 551,  558. 

Conveying  right  of  way  to  railroad,  delivery  of  deed,  what  constitutes^ 
710.  714. 

Kquitable  jurisdiction  over  defective  deeds,  561. 

Mivsdcscription  in  deed,  effect,  560. 

Unintentional  misrepresentation  of  title,  effect  upon  deed,  559. 

Unrecorded  deed  of  right  of  way,  sufficiency  of  notice  of  ezistenoe  of» 
tt716. 

DBFEOTIVB  APPLIANOBS. 

Personal  injuries  from.    See  Injtjbiks  and  Collisionb. 

DOUBLE  USE  OF  TRACES.    See  Tracks. 

EASEMENTS. 

In  streets.    See  Railroads  in  Streets  and  Street  Railwat& 
Of  light  and  air.    See  Abutting  Owner. 

EJECTMENT. 

When  will  and  will  not  lie  by  abutter  against  railroad  in  street,  fi49,  n50. 

ELECTRIC  STREET  RAILWAYS      See  Abutting  Ownbb,    Injuries 
AND  Collisions,  Street  Railways,  Telegraph  and  Telephone  Com- 
panies. 
Duty  of  motornecr  toward  approaching  vehicles,  240 
Duty  to  guard  wires  from  possible  contact  with  crossing  telephone  wires, 

829  88iB 
"Conduction."  injury  by,  liability  therefor,  295.  805.  310.  n826. 

Injury  by  conduction  not  (fa7/7ntim  absque  injuria,  812. 
Erection  of  polos  in  accordance  with  city  ordinance  as  element  of  defenso 
in  action  for  injuries,  886. 


BliEOTRIO   STRXSBT  RAILW AYS— ConUnued. 

Greater  care  essential  in  openiting  cirs  than  on  roads  operated  by  animals, 

a256. 
*'Iuduction**  from  electric  road  plant  is  an  obstruction  of  the  street,  802. 
£Iectric  car  company  not   liable  to  telegraph  company  for  damage 
caused  by  induction.  205.  302.  »326. 
Lawful  and  harmless  use  of  electricity  by  electric  railways  cannot  be 

impaired,  3U7. 
Liability  to  telephone  company  for  expense  of  erecting  hf^^her  poles  made 

net-essary  by  trolley  Hue,  295.  3«)2. 
Mu<t  u^e  ordinary  csire  to  avoid  injuring  children  not  placed  in  danger  by 

p:i rents.  a258. 
Not  udditionul  servitude  to  public  streets,  295,  800,  822,  n326. 
Poles  and  wires  as  elements  of  additional  servitude,  a825. 
Poles  for  wires  as  obstruction  to  travel,  386.  888.  n840. 
Right  to  lop  branches  of  trees  for  passage  of  wires,  a325,  a340. 
Right  lo  use  ground  for  conducting  electric  currents,  805. 
Telegraph  and  lelephone  companies  under  no  duty  to  protect  themselves 

from  conduclicn  caused  by  electric  street  railways,  29G.  812. 

ELECTRICITY.     See  also  £lectkic  Railways,  Teleguaph  and  Tblb- 

PHONE  COMPANIFS, 

Lawful  and  harmless  use  of  electricity  in  streets  ainnot  be  denied,  307. 

ELEVATED  RAILROADS.     See  ABirrTiNO  Owi^eb,  Injuries  and  Col- 
lisions. Streets. 

Abutment  of,  in  streets  as  a  taking  of  private  property,  385,  387,  392. 

Are  not  a  public  nuisance,  885,  892. 
Com{3ensation  by  elevated  niilroads  to  municipality  for  use  of  street,  New 

York  statute  {see  Tax),  409,  421. 
Eminent  domain,  limitation  of  power  of,  held  by  elevated  railroads,  340, 

845.  a848,  72851. 
New  York  Rjipid  Transit  Act,  nature  of  conditions  imposed  on  commis- 
sioners, a864. 
Consent  of  abutting  owners  when  unsecured,  course  of  procedure, 

/i865. 
Noncompliance  with  conditions  by  company  as  preventing  acqulsitioQ 
of  franchise,  a864. 
Injuries  by  broken  bolt  falling  from  structure,  a453. 

Effect  of  plaintiff's  failure  to  produce  l)olt  inflicting  injury,  a453. 
Presumption  of  negligence  from  fact  of  such  injury,  a458. 
Municipal  control  of  elevated  railroads,  authority  of  municipalities  to 
grant  nght  of  way  to.  840,  848,  n849. 
Municipal  authority  given  in  absence  of  enabling  statute  is  void,  407. 
Municipal  power  to  impose  restrictions  upon  compimy,  340,  843,  n849. 
Pennsylvania  rule  as  to  elevated  railroads ;  are  there  governed  by  steam- 
railroad  act,  401  404. 
And  are  not  street  railways,  401,  404. 
Statutory  power  to  select  route  ^Illinois).  841. 
Taxation  of  elevated  roads  (see  Tax),  right  to  counterclaim  damages  paid 

abutters,  440. 
When  autliorized  lawfully,  elevated  roads  cannot  be  regarded  as  nuisance, 
8G0.  862. 

EMBANKMENT. 

St  earn -rail  road  embankment  obstructing  passage,  and  the  flow  of  water, 
damage  to  abutter,  a08. 

EMINENT  DOMAIN. 

Acquiring,  under  exercise  of  right  of  eminent  domain,  of  right  of  way  by 
railroads  upon  lands  of  another  company,  401,  404. 

1  (N.  s  )  A.  &  E.  R.  Cas.— 47 
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BMINBNT  T^OMAnH—CtmUnued. 

Action  to  obtain  use  of  part  of  right  of  way  of  riyal  company,  281. 
Action  to  restrain  sucU  proceedings,  231. 

Assessment  of  damages  in  condemnation  proceedings,  a718. 

Conclusiveness  of  adjudication  under  general  railroad  act  of  New  York, 
aMS. 

Distinction  between  actual  appropriation  and  incidental  injury,  388. 

Elevated  railroad;  limitation  of  power  of  emiueut  domain,  340,  345,  a348. 

Equity  jurisdiction  to  determine  compensation  in  condemnation  proceed- 
ings, 690. 

Proi>erty,  how  acquired  by  emineut  domain  under  Illinois  statute,  689. 

Proper  method  to  secure  joint  use  of  street- rail  way  tracks.  n239. 

Review  of  refusal  of  in^rior  appellate  court  to  appoint  commission  to 
condemn  land.  a349. 

Statutory  conversion  into  condemnation  proceedings,  of  action  in  eject- 
ment brought  against  railway  company,  725,  727. 

Stipulation  of  company  not  to  condemn  land  pending  appeal  from  judg- 
ment awarding  injunction,  as  affected  by  subsequent  reversal  of  judg- 
ment, 849. 

Use  of  toll  bridge  by  street-railway  company  does  not  constitute  exerciae 
of  right,  209. 

BQumr. 

Jurtsdietton  of  equity  over  defective  deeds,  561. 

In  aid  of  consent  to  use  of  public  roads  by  street  railways  unfairly 

obtained.  al98. 
In  controversy  between  street  railways  for  possession  of  street,  184, 

161. 
To  determine  compensation  in  condemnation  proceedings.  690. 
Over  contracts  fraudulently  procured  to  convey  land  to  railroad  com- 
pany, 686. 
To  interfere  with  impairment  of  franchise  of  street  railway  by  muni- 
cipality, a99. 
To  regulate  methods  of  construction  of  street  railways,  179.  180. 
To  set  aside  land  patent  erroneously  issued.  455.  469. 
Specific  performance  of  contract  for  right  of  way  procured  by  fraud  will 
not  be  decreed.  686.  691. 

Admissibility  of  parol  evidence  to  impeach  such  contract,  686, 694. 
Specific  performance  of  option  of  purchase,  in  lease  of  land  to  railroad  for 
stockyards,  718,  723. 

BVIDENOE. 

Admissibility  of  evidence  by  abutter  as  to  amount  for  which  he  would  sell 
and  reserve  rights  against  company,  a378. 
As  to  abandonment  of  easement  of  right  of  way  by  railroad,  664,  666, 

a667. 
As  to  amount  of  travel  over  street  previous  to  construction  of  railroad, 

in  action  by  abutter,  a63. 
As  to  causes,  diverting  attention  of  driver  of  street  railway  car,  result- 
ing in  injury.  a267. 
As  to  contract  speed  of  street  cara,  upon  question  of  care  in  personal 

injury  case,  240. 
As  to  frightening  of  horse  by  street-railway  car,  a266. 
As  to  intention  to  dedicate  land  to  streets,  sufllciency  of,  1. 
As  to  legislative  intent  to  repeal  charter,  155. 

Act  inconsistent  with  prior  legislation  as  evidence  of  intent  to 
repeal,  133. 
As  to  noise  and  vibration  from  elevated  road,  ad73. 
As  to  survey  of  route  of  railroad,  preliminary  to  receiving  land  under 
federal  gniut,  613. 
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As  to  what  owner  has  offered  to  sell  abutting  property  for  before  con- 
struction of  railroad,  7i67. 
Damages  to  abutter  cannot  be  estimated  in  gross,  a64. 

Subsequent  giving  of  several  items  entering  into  gross  estimate, 
effect,  a64. 
Deficiency  of  proof  of  damage,  proof  of  future  damages,  a873. 
Discreiiou  of  court  iu  limiting  number  of  witnesses  as  to  value  of  laud  in 

actions  by  abutters,  ad78. 
Expert  testimony  as  to  amount  of  benefits  or  damages  sustained  by  abutter 
from  construction  of  railroad  is  incompetent,  nd84. 
As  to  difference  in  values  caused  by  elevated  road,  sufficiency  of  ob- 
jection to  Bucli  testimony,  a378. 
As  lo  influence  of  elevated  road  upon  value  of  abutting  property, 

366,  369.  a377. 
As  to  value  of  land  under  certain  familiar  conditions  is  proper,  n384. 
As  to  value  of  land  before  and  after  construction  of  street  railway  is 
proper,  a63,  a877,  7i384. 
Whether  loss  and  damages  lo  land  exceeds  benefits  cannot  be 
stated.  7i385. 
As  to  valuation  and  damages  in  action  by  abutter  against  street  rail- 
way, a377. 
Of  physician  as  to  present  physical  condition  and  probability  of  re- 
covery, of  plaintiff  in  action  for  injury,  389,  332. 
As  to  possible  cause  of  injury  in  action  against  street  railway, 

competency  of,  829.  882. 
As  to  effect  of  injury  to  persons  by  street  railway  under  certain 
conditious,  a267. 
To  establish  rental  and  fee  value  of  land  in  actions  by  abutter,  com- 
petency of,  a378. 
l^ouconsideration  of  evidence  of  noise  and  vibration  of  elevated  road  in 

awarding  compensation  to  abutter,  effect.  a378. 
Injuries  by  street  railways,  extent  of,  proof  of,  a267. 
Parol  evidence  as  to  agreed  method  or  construction  of  road  in  part  con- 
sideration for  right  of  way,  668,  681. 
To  explain  description  in  deed  granting  right  of  way,  701.  705. 
To  impeach  contnict  for  right  of  way  procured  by  fraud,  686,  694. 
Requisites  of  proof  tis  to  negligent  speed  of  electric  car.  a265. 
Resulting  benefits  to  abutters,  evidence  showing  (see  Resulting  Bene- 
fits), 166,  168. 
Ringing  of  gong  as  evidence  of  degree  of  care  in  operation  of  electric 
car.  240. 

PIRES.    Danger  from,  by  proximity  of  railroad  track  to  abutting  property. 

See  Abutting  Owner. 

FRANOHI8B.    See  Charter. 

Franchise  of  street  vsilway  can  be  avoided  only  by  judicial  or  legislative 

action,  105,  nI21. 
Franchise  to  street  railway  by  municipality  in  excess  of  its  charter  au- 
thority, legislative  confirmation  of,  nl81. 
Express  terms  of  recognition  of  validity  not  essential.  nl31. 
Forfeiture  of  franchise.    Cause  of.  can  be  enforced  by  direct  judicial  or 
^•gislative  proceedings  only,  nl20. 
Conditions  subsequent  as  to  time  of  construction  of  road  as  ground  of 

forfeiture.  allB. 
Forfeiture  is  not  effected  by  a  grant  to  a  third  party,  lOo,  115, 
Municipality  grauting  street  franchise  cannot  arbitrarily  adjudge  for- 
feiture, nl21. 
Right  of  municipality  to  intervene  in  foreclosure  proceedings 
against  street-railway  company  lo  enforce  forfeiture,  all8. 
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FRANOHISB^  Continued. 

Parties  seekiug  forfeiture  must  adhere  strictly  to  charter  provisiOD. 

UDder  which  cause  of  forfeiture  arises,  nl20. 
Private  individuals  cannot  take  advantage  of  cause  of  forfeiture,  nll9. 
Recognition  of  corporate  rights  after  cause  of  forfeiture  works  es- 
toppel to  en  fore  same,  116. 
Sovereign  power  alone  can  proceed  to  enforce  forfeiture,  nll9. 
Statutory  forfeiture,  rule  as  to,  114. 

Provisions  of,  not  self-executing,  113. 
California  doctrine  as  to  statutory  forfeiture,  118. 
Valid  judgment  of  forfeiture  is  strictly  a  judicial  act.  nl21. 

Will  be  adjudged  only  upon  substantial  violation  of  franchise, 
nl20. 
License  is  not  a  franchise,  nl20. 
Repeal  of  franchise  to  street  railway  because  of  breach  is  not  void  because 

also  seeking  to  confiscate  tracks,  all8. 
lieserved  right  to  repeal  or  amend.    Judicial  action  not  necessary  when 
charter  or  franchise  provides  for  its  own  repeal,  nl21. 
Constitutional  or  legislative  provisions  authorizing  reserved  right  of 

repeal  is  a  part  of  all  charters,  nl21. 
Exercise  of  reserved  right  cannot  be  questir>ned  by  courts,  nl21. 

But  cannot  be  exercised  capriciously,  7il22. 
How  far  reserved  right  of  repeal  includes  power  to  alter,  nl22. 
Not  exhausted  upon  one  exercise  of  right,  nl22. 
Validity  of  franchise,  when  may  be  collaterally  attacked,  all9. 


Right  of  street  railways  to  transport  frieght  on  public  streets,  nlQS, 

FRIGHTENINQ    HORSBS.    See   Street  .  Railways,    Railboads    or 

Streets. 

HOMESTEAD. 

Entry  under  homestead  act  upon  land  embraced  in  railroad  grant,  566. 
"  Homestead  claim,"  what  is  included  in  the  term,  566,  590. 
What  constitutes  bona-fide  homestead  claimant,  56i9,  590. 

INDEMNITT  LANDS.    See  Land  Grants. 

INDICTMENT  OF  RAILROADS. 

For  failure  to  comply  with  statute  requiring  construction  of  substitute 

highway  for  that  taken  for  railroad  use,  a70. 
For  maintaining  public  nuisance  by  obstructing  travel.  a70. 

No  defense  that  company  directed  that  obstruction  should  not  con- 
tinue an  unreasonable  time.  a71. 
For  obstructing  travel  in  streets,  sufficiency  of  indictment,  a68. 
Will  not  lie  when  company  is  in  hands  of  receiver,  all, 

INJUNCTION. 

When  will  and  will  not  lie  to  restrain  construction  of  railroad  in  streets* 
n50. 
And  in  action  between  conflicting  street- rail  way  companies,  al99. 
Will  lie  at  suit  of  abutter  to  prevent  unauthorized  construction  of  street 
railway,  r/169,  402,  a408. 
To  prevent  destruction  of  public  passage  in  street  by  railroad,  16,  25. 
To  prevent  destruction  of  right  of  way  of  street  railway,  117. 
To  restrain  taking  of  property  for  railroad  use.  when,  36. 

When  mandate  restraininjsr  such  taking  will  be  withheld,  48. 
To  restrain  unlawful  construction  of  street  railways.  al97. 

But  will  not  operate  as  repeal  of  charter  of  company,  al98. 
Will  not  lie  to  enjoin  unauthorized  obstruction  in  public  street  at  instance 
of  private  person  not  suffering  special  damage,  al70. 


UXJXJlXOTlON—ConUnued, 

Nor  to  control  location  in  street  of  tracks  of  street  railway,  172,  174. 
Nor  to  restrain  lawful  and  harmless  use  of  electricity  in  streets,  807. 

AND  OOLIJSIONS.    See  Negligence,  Street  Railways. 

Injuries  other  than  personal,  or  from  collisions.    See  Abutting 
Owners. 
Personal  injuries.    Injury  by  street  railway,  extent,  proof  of  injury.  a267. 
Actions  against  street  railways  for  injuries,  limitation  in  New  Jersey, 

ai(J5. 
Broken  telephone  wire  crossing  trolley  wire,  cause  of  injury,  334. 
Children,  injury  to,  by  street  raihoays. 

Special  nttentiun  required  of  street  railways  when  children  approach 
or  are  on  track,  ai5. 
Duty  when  approaching  crossing  known  to  be  frequented  by  chil- 
dren, a2o7. 
Child  playing  on  street  is  not  guilty  of  contributory  negligence,  a264. 
Company  responsible  nlthough  parents  are  negligent  in  permitting 
child  upon  street,  a258. 
Must  not  presume  that  child  could  get  out  of  danger,  a258. 
Fact  of  injury  to  young  child  prima  facie  establishes  negligence  of 

company,  a265. 
Failure  of  parent  to  care  for  infant  of  tender  years  will  preclude  re- 
covery, a2C4. 
Rule  as  to  intelligent  child  of  fourteen  in  crossing  tracks,  a264. 

As  to  child  of  seven  in  presence  of  approaching  electric  car, 
a264. 
Warning  child  from  track  is  not  sufficient  care,  a25S. 
dourt  cannot  withdraw  case  from  jury  unless  contributory  negligence  is 

clearly  shown,  a278. 
Driver  of  vehicle  on  street  cannot  lawfully  ignore  danger  from  street 

cars.  7»282. 
Bhidence  in  personal  injury  cofM— essentials  of  proof— instruction  (see 
Evidence),  888. 
Expert  evidence,  competency  of,  as  to  a  possible  cause  of  injury. 
329.  882. 
As  to  effect  of  injury  under  certain  conditions,  a267. 
As  to  present  physical  condition  and  probability  of  recovery,  329, 
332. 
Failure  of  plaintiff  to  cross  track  to  avoid  an  obstruction  which  thereby 

caused  an  injury  by  street  car,  responsibility  of  company,  a267. 
Instructions  in  cases  of  injury.    See  Instructions 
No  recovery  can  be  had  where  both  parties  are  equally  guilty,  a265. 
Permanent  injury  as  clement  of  damage,  385. 

Pr(X)f  of  custom  of  pedestrians  crossing  street-railway  tracks,  a266. 
Province  of  jury  in  injury  cases.     As  to  cable  cars  following  vehicle  too 
closely,  «276. 
As  to  care  of  driver  of  wagon  800  feet  from  track  crossing  a273. 
As  to  concurring  negligence  of  party  injured.  a276. 
As  to  conflict  concerning  speed  of  street  car,  giving  of  signals,  and 

facts  at  time  of  injury,  a275. 
As  to  contributory  negligence  of  party  in  attempting  to  cross  track. 

a376. 
As  to  danger  and  unlawful  speed  of  street  car.  a276. 
As  to  facts  attendant  upon  death  of  young  child,  «275. 
As  to  heavy  wagon  continuing  towards  railway  track  after  breaking 

of  lock  chain,  a276. 
As  to  negligence  of  boy  in  standing  near  track,  a276. 
As  to  negligence  of  motorman  on  electric  car.  12273. 
As  to  negligence  of  operator  of  street  car  in  not  keeping  lookout,  a274. 
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As  to  negligcDce  of  parent  permitting  child  to  wander  on  tracks 

a'i76. 
As  to  uegligeuce  of  pnrty  passing  over  a  curve,  a278. 
As  to  speed  of,  and  efforts  to  stop  itiilway  car,  ci275. 
As  to  speed,  giving  of  signals  by  street-car  driver,   precaution  of 
person  injured,  (tZ75. 
Recklessness  of  |>arty  injured  excuses  company  unless,  notwithstanding 

same,  collision  could  be  avoided,  a261. 
Uecovery  cannot  bo  bad  for  a  pure  accident,  a256. 
Suliicieucy  of  assignment  of  error  as  to  instructions  in  cases  of  injury, 

a279. 
Supposition  of  party  injured  that  car  would  be  stopped,  admissibility, 

a2tt7. 
Variance  between  pleading  and  proof— Ohio  statute,  a268. 
Street-railway  comjxmies.     Duty  of,  to  avoid  injuries  and  collisions.  239. 
Requisite  degree  of  care,  239. 

RingiuiT  of  gong  us  evidence  of  degree  of  care,  240. 
Must  use  proper  care  to  avoid  collision.  a255,  n280. 
Question  of  degree  of  awe  is  for  jury  when  evidence  conflicts,  239. 
Evidence  as  to  contract  speed  of  cars  inadmissible  upon  question 
of  care,  240 
Company  resi>onsible  although  another  vehicle  contributed  to  colli- 
sion, a255. 
And  although  injured  party  was  negligent,  if  car  driver  might 
have  avoided  accident,  a260. 
Compliance  with  ordinance  and  charter  no  defense  for  injuries,  339. 
Defective  appliances,  running  of  car  for  unusual  distance  after  col- 
lision as  evidence  of,  a266. 
Defective  tnicks  as  caurtiug  injury,  constructive  notice  of  defects^ 
a291. 
Liability  for  injury  tlierefrom,  although  injured  party  was  vio- 
lating the  law  of  the  road,  a290. 
Promise  to  repair  ti'ack  as  relieving  injured  party  of  duty  of 
care,  a2*J0. 
Loose   cobble-stones— remote    and  proximate   cause  of  injury. 


a:2U2. 


Operator  of  street  car  cannot  ignore  presence  of  vehicles,  a259. 

Bound  to  slop  car  only  when  perceiving  evidence  of  danger^ 
a*i59. 
Causes  diverting  driver's   attention,  evidence   concerning, 
a267. 
Duty  of  grii)mtm  of  cable  car  towards  imrlies  approaching  track, 

246. 
Duty  of  opemtor  of  car  toward  approachiue  vehicles.  240,  243, 

246,  249.  «259.  n281. 
Must  be  especially  ciireful  in  approaching  crossings,  a261. 

Attention  to  other  matters  at  such  time  no  excuse  for  in- 
jury to  passer,  a261. 
Must  stop  if  collision  seems  inevitable,  fz259. 
Must  exercise  reasonable  prudence  to  avoid  injury  invited  by 

negligent  traveler,  a259. 
Must  not  deliberately  run  down  passing  vehicles,  a259. 
Proper  position  of  person  operating  car,  proof  of,  a267. 
When  proceeding  at  lawful  speed  o[)erator  of  street  car  may 
assume  that  persons  upon  track  will  avoid  injury,  a260. 
Proof  by  employ!  of  car  inflicting  injury  tending  to  show  ability  to 
stop,  a266. 
Travelers  on  street.    Duty  of,  to  avoid  collision  with  street  cars.  a261. 
Attempt  to  cross  track  with  loaded  wagon,  and  car  in  sight,  a262. 


Drxring  co  Hack  k  doC  coatril  atorr  ne^rlig^Bce,  tfSCi. 

Nor  s  presmce  on  tnick  ai  place  ou^er  tu2ui  as  cnflsiog^  «9C3. 
Dririr?  towaini  tnck  oa  down  grade  wt;u  defcvUTtrly  equipped 

I>nrii.z  Tehicle  al  unlawful  speed  mar  be  cootributorj' nesMgesice, 

Error  of  JTi'izmcnt  of  pootr  injured  a<«  excusing  oompauy,.  «:S63L 
Fi.:\  ire  •:>c'  parties  fami.iar  wiLii  tbi'      >-  to  use  ordinary  care,  «;d63L 
Far.nre^  Co  5Cop.  look,  and  Itsieu  U>         «  ^•E<s^iug  tracks^  «i3lS3. 
Imirfferetire  to  soandicz  of  bell.  u-»  -^ 

Here'y  •iriT:::^  uo  track  U  not  cocuibutory  negligence.  a:i63. 
Pcii«e>'rljai  aboaL  to  cruss  track  of  electric  railway,  measure  of  daty» 

Sa«i<i«?^rily  Toraing  refaicle  acros  track  without  looking  for  approach- 
in  z  car  t*  negiigence.  a:i65. 
Traveler  not  b*^'iad  to  aw&it  passing  of  car,  if  by  reasonable  care 
pa'Sv't&ze  can  be  made.  a26l. 
Xee«i  s:op  before  crossing  tracks  only  when  ordinary  pnidoice 
so  requires^  a^l. 

HIGUWATS.    See  Streets  a^O)  Highwats. 

Street  cars  on  highways.    See  Stbeet  Raii.wat& 

iM  urrHUcnoNS. 

As  to  collision  between  carriage  and  street  car.  duty  of  company,  oiSTS. 
As  to  contribmory  ne^ligeiice,  «j270. 

A^rimpiion  of  ojurt  as  to  fact  of  contributt>ry  negligence,  <t370. 
As  to  duty  of  motomeer. — fright  of  horses^  a209. 
As  .'o  lirjty  of  party  in  danger,  <i273. 

As  to  dri'y  of  railway  com|>;iuy  respecting  young  children.  a369. 
As  lo  ev^i'{«:ruce  concerning  facts  not  in  issue,  <i273. 
As  to  reck](r^  craasinir  of  street-railway  track.  a273. 
As  to  re»rii>i:e  degree  of  care  in  operating  electric  car,  «270. 
As  to  righ*  of  railway  company  to  use  electricity  as  motive  power.  oSTO. 
As  to  nai'ire  of  "  paramount  '*  right  of  way  of  street  railways,  <i269. 
As  to  violation  of  municipal  ordinance  reguladng  speed  of  street  can, 

0270 
Assumption  of  court  based  upon  evidence.  o271. 
Failure  to  rlefine  duty  of  person  injured.  tv^tSd. 
Must  present  theory  of  case  of  both  parties,  a268. 

Prof)er  instruction  concerning  ringing  of  gt)ng  by  street  railways.  a371. 
Right  of  "all  persons  to  pass  alon^  the  street.*'  when  misleading.  a269. 
Technical  inaccuracy  not  fatal  where  same  matter  is  elsewhere  correctly 

charged,  a268. 


On  damages  to  abutter  for  construction  of  street  railway  is  reoorerable, 
166,  168. 


Of  land  department  are  not  subject  to  collateral  attack.  513,  581. 
On  bonds  for  construction  of  street  railway  in  favor  of  municipality, 
16:5. 
Such  judgment,  how  limited,  163. 

JUDICIAIi  ENOWIiEDGB. 

As  to  benefits  conferred  on  abutter  by  operation  of  elevated  roads,  a874. 
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JURISDICTION.     See  Coubts,  Equity. 

JURY. 

Province  of,  as  to  cable  cars  following  vehicle  on  track  too  closely,  a276. 
As  to  care  of  driver  of  wagou  about  crossing  street-railway  track, 

a278. 
As  to  speed  of  street  car,  giving  signals,  and  efforts  to  stop  car.  a27?. 
As  to  contributory  negligence  of  party  injured  by  street  railway, 
a276. 
Of  party  in  attempting  to  cross  street-railway  track,  a276. 
As  to  danger  and  unlawful  speed  of  street-milway  car,  a276. 
As  to  facts  attendant  upon  death  of  young  child  caused  by  street- 
railway  company,  a275. 
As  to  heavy  wagon  continuing   towards  street-railway  track  after 

breaking  of  lock  chain,  a276. 
As  to  negligence  of  boy  standing  near  street-railway  track,  a276. 
As  to  negligence  of  motorman  oi  electric  street-railway  car,  a278. 
Of  operator  of  street- mi  I  way  car  in  not  keeping  lookout.  a274. 
Of  parent  permitting  child  to  wander  on  track,  a276. 
Of  party  passing  curve  of  street-railway  track,  a278. 
In  questions  of  negligence  and  contributory  negligence,  generally, 
ci273. 
Bight  of  trini  h  la  action  by  abutter  to  damages  against  elevated 

road,  301J,  o»'*.  

LAND. 

Abandonment  of  extension  of  railroad  as  working  reversion  of  land,  699. 

Acquired  for  railroad  purposes,  sale  of   by  company,  title  conveyed, 
6U4.  699. 

Bona  flde  purchaser,   sufficiency  of  consideration  as  element  of   good 
faith,  455,  473. 

Lands  of  railroad  may  be  used  for  purposes  not  inconsistent  with  objects 
of  company,  although  not  directly  for  railroad  purposes,  a717. 

Lease  of  land  to  railroad  for  stock  yards,  option  of  purchase,  specific  per- 
formance, 718,  728. 

Occupation  of  land  by  railroad  **  by  permission  of  owner,"  effect,  725 

Purchase  of  land  by  railroad,  698. 

Intervention  of  third  party,  payment  into  court,  title  of  coroiianv, 
694,  699. 

Purchase  by  railway  company  of  all  subjacent  strata  but  coal  (Railway 
Clauses,  Consolidation  Act  1845.  8  and  9  Vict.  c.  20,  §§  77-85).  a7l7. 

Uights  of  bonaflde  purchtiser  of  land  received  by  railroad  under  land 
grant,  in  action  to  cancel  such  grant,  455,  472. 
Necessary  parties  to  such  action,  455,  472. 

LAND  DEPARTMENT.     See  Land  Gbantb,  Land  Patents. 

United  States.    What  is  included  in  term**  laud  department,"  judicial 

power  of,  454,  464. 
Certification  bv  land  department  of  land  under  mistake  of  law,  effect, 

455,  470. 
Decisions  of  land  department,  how  far  conclusive  on  the  courts,  487,  500. 

Upon  questions  of  fact  its  decisions  are  conclusive,  582. 
Decisions  are  not  subject  to  collateral  attack.  454.  466,  513,  531. 
Decisions  upon  conflicting  claims  to    land,  subsequent  riirhts  of  third 

parties,  487,  499. 
Duty  of  land  department  to  determine  when  land  grants  are  earned,  470. 
Erroneous   patent  by   land   department,  rights  of  hona-fide  purchaser, 

a594. 
Grant  by  land  department  of  patent  to  Ian  J  within  its  jurisdiction,  effect, 

455.  469. 
Grant  of  land  not  within  its  jurisdiction,  effect,  454.  468. 
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Jurisdiction  of  land  deparlment,  466,  518,  584. 

To   determine  whether  grunted  lauds   have  been  returned   to   the 

Uuited  States.  565,  588. 
To  truusfer  lands  to  the  United  States  in  the  absence  of  cougressiona 
provision.  565.  582. 
Power  of  land  department  over  public  lands,  581. 

Local  land  office,  filing  and  acceptance  of  surveys  in,  how  affects  excep- 
tion of  mineral  lands  in  railroad  grants,  512,  526. 

LAND  QRANTS.    See  Land  Drpabthbnt,  Land  Patents. 

Abrogation  of  grant  to  Northern  Pacific  Railway  Co.  of  July  2,  1864,  by 

joint  resolution.  May  81,  1870,  a657. 
Autborization  of  state  to  tax  lauds  granted  in  aid  of  railroads  as  affecting 

reservations  in  grant.  529. 
Become  operative  upon  particular  sections  of  land  only  as  they  are  earned 

under  terms  of  the  grant,  n600. 
Cancellation  of  grant,  light  of  bona-fide  purchaser,  455,  471. 
Certification  of  title  thereunder,  by  land  office  equivalent  to  patent  to 
trustee  state,  in  aid  of  grant.  455,  469. 
Certification  under  mistake  of  law,  effect.  455,  470. 
Chanee    in    beneficiary    by  trustee  state    does   not  retransfer  land  to 

United  States.  564. 
Change  in  line  of  road  does  not  divest  company  of  lands  acquired  under 

grant,  n599. 
Character  of  land  granted,  whether  or  not  mineral  lands,  by  whom  deter- 
mined and  how.  525. 
Acts  of  local  land  register  not  determinative,  526. 
Conditions  subsequent  in  grant,  nature  and  effect,  construction  of  road 
within  prescribed  time,  n658. 
Imposing  conditions  subsequent  does  not  affect  passing  of  title.  n658. 
But  such  conditions  render  estate  liable  to  defeat  for  default, 
71658. 
Failure  to  comply  with  any  one  condition  precludes  right  to  lands 

grauteii,  n600. 
Grantor  alone  can  take  advantage  of  breach  of  conditions,  n659. 

Provision  that  hmds  shall  revert  to  the  United  States  if  road  is 
not  completed  at  stated  time,  n658. 
Confirmation  of  land  grant,  limitations  upon,  588. 

Confirmation  of  prior  grant,  scope  t)f,  585. 
Conflicting  grants,  crossing  of  roads,  grtmtees  take  granted  land  in  equal 
moieties  within  place  limit  a,  7i620. 
Title  to  indemnity  lands  in  ctises  of  such  conflict  is  acquired  by  a 

priority  of  actual  selection,  7i620. 
Laud  grant  is  inoperative  against  previous  gmnt,  n619. 

Power  of  land  office  in  cases  of  conflict,  priority  of  right  to  ia 
deninity  land.  //617. 
Right  to  lands  is  determined  by  date  of  respective  gmnts,  7i619. 
Consideration  for  land  prants  received  by  government,  566,  586. 

Sufficiency  of  consideration,  587. 
Erroneous  certification  of  laud  to  state,  estoppel  against  United  States, 
482.  484. 
Suit  to  cancel  erroneous  certification,  confficting  rights  of  govern- 
ment and  pre-empt ioners.  582  585 
Conveyance  by  railway  company  of  land  received  under  grant,  reserva* 

tions  therein,  551,  5^. 
Delay  in  issuing  patent  under  land  /^rnnt,  effect,  518,  586. 
Distinction  between  legislative  and  private  grants,  n597. 
Donation  of  land  to  railroad  company  by  private  parties,  conditions  sub* 
sequent,  645. 
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Effect  of  unqualified  grant,  557. 

Erroneous  execution  of  deed  to  beneficiary  bj  governor  of  trustee  states 

effect.  621,  640. 
Estoppel  of  trustee  state  to  assail  title  to  land  granted  to  -iiilroad  com- 
pany. rt596. 
Disiifiinnance  of   acts  of  its  officers  in  connection  with  grant  not 
allowed  after  long  lapse  of  time,  a596. 
Exceptions  in  land  gmuts,  nature  of  title  of  grantee,  551.  552. 
Excepted  tracts.     Land  in  possession  of  pre-empt ioners,  483,  483. 

Exceptions  from  lands  granted  in  indeuiuity  limits  to  railroads,  456, 

480,  a601. 
Exceptions  from  land  granted  in  place  limits  to  railroads,  455,  476, 

478. 
Exceptions  of  lands  previously  sold  or  appropriated,  466.  479. 
Facts  which  make  land  grant  conclusive  iu  grantee,  5^1. 
Filing  and  acceptance  of  surveys  of  route  in  local  land  office,  effect 

upon  excepted  Uuds,  512,  526. 
Forfeiture   by  Atlantic  &  Pacific  Railroad  of  granted  lands  (Act  July 

8.  1886),  a655. 
Forfeiture  of  land  grants.    Cannot  be  declared  by  trustee  state,  a656. 
After  breach  of  condition  trustee  state  holds  title,  n658. 
Breach  of  condition  subsequent  may  be  waived  bv  government.  n659. 
Congress  aloue  can  declare  forfeiture  of  federal  land  grant.  »658. 
Declaration  of  forfeiture  by  trustee  state,  effect,  640. 
Failure  to  comply  with  conditions  of  grant  ground  of  forfeiture,  a656. 
Failure  to  enforce  forfeiture  regarded  as  waiver,  n659. 

Such  failure  continues  title  in  grantee,  n6o9. 
Fraud  iu  maps  of  location  of  road  as  cause  of  forfeiture,  615. 
Fraudulent  location  of  line  of  road  as  cause  of  forfeiture,  effect,  603, 
615. 
Government  alone  can  take  advantage  of  such  fraud.  614. 
Legislative  forfeiture  of  erants  by  trustee  state,  effect,  621. 
Mere  existence  of  grounaof  forfeiture  does  not  work  reverter,  n658. 
Re'it oration  of  title  to  United  States  in  forfeited  lands  (Act  March  8, 

1887).  a656. 
Right  of  individual  to  invoke  aid  of  United  States  to  forfeit  lands, 

a656. 
Right  of  forfeiture  for  non-fulfilment  of  condition,  effect  of  Don-en> 

forcement,  564,  580. 
Rights  of  .settlei-s  under  forfeited  grant,  a656. 
Waiver  of  forfeiture,  what  constitutes.  a656. 
General  term  in  grant  do  not  include  lands  previously*  granted  to  others, 

564. 
Grant  attaches  as  against  intervening  party  from  date  of  location  of  road, 

nHOl. 
Grant  of  land  forming  bank  of  stream,  construction  of  grant,  JUum  aqwr, 

^594. 
Grantee  not  authorized  to  hold  laud,  effect  of  such  gnmt,  511. 
How  neguired  or  fixed.    Mere  survey  and  staking  out  of  line  of  road  not 
sufficient.  nfiT^ 
Filing  of  s         -  of  located  route  in  general  land  office  is  essential, 
n6r9. 
When  this  is  done  no  valid  adverse  right  can  be  subsequently 
acquired  in  such  land,  n619. 
Filing  of  map  of  proposed  route  fixes  location  of  land,  603. 611,  n618. 
FiliuiT  of  plat  or  survey  of  route  withdraws  lands  from  settlement, 
n6i8. 
And  grant  is  thereupon  immediately  effective  upon  the  defined 
route,  n618. 
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Filing  map  presupposes  a  survey  of  route,  612. 
Evidence  showing  survey  of  route,  613. 

Location  of  impracticable  route  as  showing  want  of  definite  sur- 
vey, 613. 
Location  of  road,  selection  of  land  granted,  enforcement  of  selec- 
tion, a616. 
Indemnity  or  lieu  lands.     Title  to,  how  acquired,  7i619. 
Actual  selection  necessary  to  acquire  title,  n601. 

Selection  of,  cannot  be  made  of  lauds  previously  taken,  n601. 
Claim  of  land  of  homesteader  within  indemnity  limits,  what  com- 
pany must  show  to  secure  same.  n601. 
Location  of  road  merelv  will  not  secure  title  to  indemnity  lands,  n601. 
Premature  selection  of,  by  unauthorized  parly,  ratification  of  selec- 
tion. n602. 
Intersection  of  routes,  conflicting  grants,  priority  how  determined,  602, 

a6l7,  n619. 
Land  grant  may  be  made  by  legislative  act  as  well  as  by  a  patent,  n597. 
Must  be  strictly  construed,  and  intent  of  congress  fulfilled,  513,  530. 
Pusses  entire  estate  except  what  is  expressly  reserved,  n597. 
Pertains  to  available  lands  lying  nearest  to  line  of  road,  n599. 
Lands  adjoining  road  which  crosses  state  line,  what  passes  to  road  under 

grant  in  aid  oi  road  made  to  one  state  only,  a595. 
Lands  granted  to  railroads  are  absolutely  withdrawn  from  entry,  n599. 
Lateral  extent  of  grants  when  land  lies  in  a  territory  and  when  in  a  state, 

n598. 
Lien  of  state;  granting  state  aid,  on  land  granted  beneficiary  by  United 

States,  a595. 
Nature  and  scope  of  land  grant  to  railroads,  a592,  ji597. 

Nature  of  title  which  passes  to  trustee  state.  no98. 
Patent  of  trustee  state  to  l^neficiary  road,  nature  of  title  conveyed,  7i600. 
Patents  to  lands  under  land  grants  unnecessary  to  vest  title  in  grantee,  554. 
Conclusive  presumptions  attending  issuance  of  patent  by  land  depart- 
ment, 582. 
Pre-emptors,  rights  of,  against  right  of  way  to  railroads  in  public  lands, 
a594. 

Pre-emption  claim  to  lands  within  grants  under  acts  cong.  1862, 
1864,  respecting  Northern  Pacific  Railroad  Co.,  a593. 
Proof  of  title  by  grantee  company,  excepted  lands,  a593. 
Release  of  lands  from  burden  of  grant.  565.  583. 

Jurisdiction  of  land  department  to  adjudicate  same,  565,  583. 
Beservations  in  grants.    Pre-empted  land,  abandonment  of  claim  by  pre- 
emptor.  a596 

Reserving  land  pending  decision  as  to  Indian  reservation,  a596. 
Mexican  grants,   unsurveyed  territory  within,   when  same  may  be 

granted  to  railroads,  a594. 
Mineral  reservations,  diameter  of  title  imdersuch  grant,  557. 

Authorize(i   mortgage  of  grant  embracing  mineral   land,  effect 

upon  rights  of  government.  513,  526. 
Exception  of  mineral  lands  in  grnnt  to  railroads,  512,  518,  520. 
Title  of  grantee  under  same.  551. 
Title  under  such  grants,  when  vests,  556. 
Failure  to  designate  mineral  lands  as  affecting  taxation,  a594. 
Intention  of  congress  in  excluding  same  in  railroad  grants,  522, 

523. 
Knowledge  that  lands  are  mineral,  whefi  will  affect  grant,  520. 
Rescission  of  grant  by  government  upon  discovery  of  minerals, 
554. 
Rescission  of  land  grant  by  government  upon  discovery  of  mineral  lands,. 
554. 
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LAND  GRAI!tTB--Continu6d, 

Rights  of  hona-fide  purchasers  of  unearned  lands,  470. 
Statutes  in  aid  of  grants.    Amendment  enlarging  grant  takes  effect  as  of 
date  of  original  grant,  72599. 
How  such  statutes  are  construed,  are  treated  as  both  a  law  and  a 
grant,  487,  494. 
Construction  of  statutes,  what  may  be  considered  in  aid  of  con- 
struction, 524. 

Ambiguities  in  statute,  how  construed.  510. 
Contemporaneous  construction  of  act  as  aid,  511. 

Title  of  act  as  aid  to  construct  iou,  507. 
Must  be  construed  most  favorable  to  government,  501, 
511. 
Intention  of  statute,  how  ascertained,  501,  507. 
Interchangeability  of  singular  and  plural  in  act,  how  con- 
strued, 508. 
Statute  of  limitations  runs  in  favor  of  occupant,  and  against  grantee,  from 

date  of  former's  entry.  nOOl. 
Taxation  of  lauds  granted,  failure  to  designate  mineml  and  non-mineral 

lauds  as  ailecting,  a594. 
Terms  of  grant  cannot  be  changed,  522. 
'*  That  there  be  and  is  hereby  granted  "  imports  a  grant  inpnBsenti,  n597. 

When  grant  takes  effect  under  such  provisions,  n597. 
Title  under  land  grants.  Jiow  secured.  455,  478,  a616,  n618. 
Ih^ustee  state  cannot  apply  lauds  to  undesignated  purposes,  564. 

Conveyance  of  unetirned  lands  to  beneficiary  by  trustee  state  gives 

no  title.  nOOO 
Duty  of  executive  of  state  to  which  lands  in  aid  of  railroads  have  been 
conveyed,  643 
Erroneous  decision  by  executive  as  to  earned  lands,  effect,  644. 
Invalid  release  of  land  to  United  States  by  trustee  state,  5iSl. 
Patent  by  trustee  state,  nature  of  title  conveyed,  7^600. 
Power  of  trustee  state  to  forfeit  lands  erroneously  granted,  645 
Unauthorized  reconveyance  bv  governor  of  trustee  state  does  not 
retransfer  lands  to  the  United  States,  564. 
Unearned  lands  cannot  be  disposed  of  or  incumbered  by  grantee.  n599. 
Withdrawal  of  primary  and   indemnity  lands  (act  cong.,  July  27. 
1866).  a592. 
Withdrawal  of  lands  from  entry  under  land  grant,  a596. 

Occupation  of  lands  by  settler  prior  to  selection  by  company, 
a596. 
Withdrawal  of  lands  pending  congressional  legislation,  rights  of  pre- 
emptor,  a595. 

LAND  PATBNTS.     See  La.nd  DEPARTiiEKT,  Land  Grants. 

Conclusive  presumptions  arising  from  land  patents,  582. 
Di'Iay  in  issuing  patent  under  land  grant,  effect,  518,  536. 
Erroneous  issue  of  land  patent,  rights  of  bona  fide  purchaser,  a594. 

Cancellation  of    erroneously  issued  patent,  jurisdiction  of    equity, 
455,  469. 
Issuance  of  patent  as  freeing  lands  from  reservations  in  grant  to  railroad, 

551,  556. 
Nature  of  title  of  gmntee  thereunder,  454,  464. 
Patent  to  land  is  not  subject  to  collateral  attack,  454,  466. 
Patent  is  not  necessary  to  vest  title  under  land  grants,  554. 
Patent  to  land  not  within  jtirisdiction  of   laud  department,  effect,  454, 

468. 
Patent  to  land  within  jurisdiction  of  laud  department,  effect,  455,  469. 


LANDZX^RD  AND  TENANT. 

Ootenant  as  abutter,  rights  of.    See  Abutting  Owners. 

Action  by  cotenant  for  damages  to  property  abutting  elevated  road, 
866,  869. 

Lessee  of  land  abutting  elevated  road,  measure  of  damages,  360,  868. 

Lessee  may  recover  damnges  for  construction  of  railroad  in  street  made 
subsequent  to  date  of  lease,  n379. 

Rent  of  property  abutting  elevated  road  reduced  by  agreement  as  ele- 
ment of  damage.  872. 

Rental  value  as  element  of  damage  to  abutter  for  construction  of  railroad 
in  street,  868. 

LEASE. 

Of  land  to  railroad  for  stockyards,  option  of  purchase,  specific  perform- 
ance of  such  contract,  718,  728. 

LEQISIiATURE. 

Authority  of  legislature  for  Iniury  done  abutters  by  railroads  does  not 

absolve  from  liability  to  pay  damages,  ?2878. 
Confirmation  by  legislature  of  franchise  to  street  railway  granted  by 

municipality  in  excess  of  charter  power,  nl81. 
Constitutional  limitations  upon   legislature  in  Michigan  of  power  over 

municipalities,  89. 

Legislature  in  that  state  cannot  grant  use  of  city  streets  without 
consent  of  city,  98. 
Control  of  legislature  over  streets  of  municipalities,  limitation  of  control,  89. 
Delegation  by  legislature  of  power  to  municipality  to  control  streets. 

7*101. 

Forfeiture  by  legislature  of  lands  granted  to  state  in  aid  of  railroada, 

effect,  621. 
Grant  by  legislature  to  railroads  of  richt  to  use  streets,  a26. 
Legislature  may  delegate  to  municipalities  control  over  streets,  29,  nlOl. 
And  grant  railroads  right  to  use  streets  without  municipal  consent, 

n29. 
And  validate  illegal  acts  of  municipality,  although  retrospective  in 
action,  7d81,  7il82. 

LICENSE. 

Acquisition  of  railroad  right  of  way  by  license,  proof  of,  701,  707. 

Entry  under  license  gives  no  title,  7*25,  727. 
Grantor  may  arbitrarily  annul  mere  license,  nl20. 
License  is  not  a  fmnchise,  nl20. 

License  to  public  to  use  land  for  travel  does  not  constitute  dedication,  nl4. 
Parol  license,  nature  and  extent  of  estate  thereby  created,  72Q. 

Occupation  of  land  '*by  permission  of  owner,''  easement  or  grant, 
725,  726. 
Revocation  of  license  by  grantor,  725,  727. 

MANDAMUS. 

To  compel  mayor  of  city  to  approve  permit  to  street  railway  to  construct 
tracks  when  company's  right  is  uncertain,  a99. 

MEXICAN  GRANT. 

Reservations  of,  in  grants  to  railroads.    See  Land  Grants. 

BdNERAL  LANDS. 

Reservation  of,  in  land  grants.    See  Land  Grants. 

BdNERALS. 

Purchase  by  railway  company  of  all  subjacent  strata  but  coal  (Railway 
Clauses  Consolidation  Act  1845,  8  &  9  Vict.  c.  20.  §g  77-85),  a717. 
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Are  legitimately  held  to  powers  expressly  conferred  by  charter,  nlOO. 

CoustructioQ  of  powers,  must  uot  defeat  legislative  intent,  72. 
Authority  conferred  on  muulcipalities  by  provisions  in  legislative  charter 

granted  to  street  railway,  a&7. 
Authority  of  municipulities  to  grant  right  of  way  in  streets  to  elevated 
railroads,  840,  848,  n849. 

Is  void  in  absence  of  enabling  statute,  407. 
Authority  to  impose  restrictions  and  conditions  upon  franchise  for  use  of 

streets.  //220,  n349. 
Cannot  dispose  of  public  streets  and  squares  without  legislative  authority. 
nI02. 
Nor  arbitrarily  adjudge  forfeiture  of  franchise  granted  for  use  of 

streets.  nl21. 
Nor  destroy  public  passage  in  street  by  authorizing  multiplicity  of 

railroad  tracks  therein,  16.  23. 
Nor  arbitrarily  forfeit  to  itself  the  tracks  of  railroads  in  streets,  a38. 
Nor  arbitrarily  revoke  its  grant  of  right  of  way  in  streets  to  railroad, 
a27,  a219. 
Compensation  to  municipulities  by  elevated  railway  for  use  of  street  (N^ew 

York  statute),  409,  421. 
Consent  of  municipalities  to  use  of  streets  by  street  railways  is  essential 
in  Michigan,  72.  91.  93. 
Consent  as  affecting  right  to  construct  street  railway,  a97. 
Consent  to  construction  of  elevated  road,  restrictions,  841. 

Right  of  company  as  affected  by  consent  given  prior  to  in- 
corpomtion,  a98. 
Petition  by  landowners  for  municipal  consent.  a98. 
"May"  in  statute  allowing  consent,  how  construed, a98. 
Constitutional  limitation  in  Michigan  upon  legislative  power  over  munici- 
palities, 89. 
Control  over  streets,  81,  95. 

Delegation  of  power  by  legislature,  nlOl. 
Power  to  grant  use  of  streets  to  street  railways,  71,  nlOl. 
And  to  steam  railroads,  21,  22. 

Power  to  grant  use  of  streets  to  steam  railroads  must  be 
clearly  apparent,  nSO. 
Tearing  up  street-railway  tracks  by  municipality,  215. 
Action  to  restrain,  injunction,  216. 
Franchise  granted  to  street  railway  in  excess  of  charter  powers,  legislative 
confirmation  of,  124,  128,  nl31. 
Express  terms  of  recognition  of  validity  not  absolutely  essential,  nl81. 
Legislative  recoguitiou  of  invalid  franchise  ratiiiea  same,  124,  129, 

nl3I. 
Unauthorized  assignment  of  franchise  by  municipality  mav  be  vali- 
dated, nl32. 
Grant  by  munici|)iility  of  franchise  to  corporation  unauthorized  to  main- 
tain railroad  gives  no  right  to  construct  same,  401,  406. 
Grant  of  right  to  street  railway  to  extend  tracks,  when  not  limited  to  area 

specified,  a99. 
Legislation   curintr  invalid  acts  of  municipalities,  when  valid  though 

retrospective,  nl31. 
Limit  of  power  of  municipalities.  87. 

Municipalities  may  authorize  tracks  of  one  street-railway  company  to  be 
used  by  another,  285,  n236. 
And  compel  street-railway  companies  to  repair  streets  occupied  bv 

them.  a286. 
And  grnnt  irrevocable  easement  in  streets  to  street  railways,  96. 
And  grant  use  of  streets  for  term  beyond  corporate  life  of  grantee, 
94,  wlOl. 
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And  remove  tracks  of  street  railway  if  necessary  to  the  construction 
of  culvert  under  the  street,  n221. 
Municipalities  must  determiuu  uumber  of  street-railway  tracks  in  streets 
and  where  same  are  to  be  laid,  a  176. 
And  have  knowledge  of  charactv.T  of  tracks  proposed  to  be  laid  in 
streets,  a»y. 
Necessity  for  street  milways  is  conclusively  controlled  by  municipal 

authorities,  167. 
Ordinances  allowing  street  railway  to  collect  double  fare  for  prescribed 
distances,  a2:30,  226. 
Aulhoriziug  (U)uble  track  of  street  railway,  a220. 
Invalid  ineasurcs  cannot  be  enforced,  180. 

May  be  validateil  retrospectively  by  legislature,  nl33. 
Must  be  reasonable,  215,  a220. 
And  not  oppressive,  w221. 
Ordinance  expressly  authorized    by  legislature  not  to  be  deemed 

unreasonable,  ra221. 
Right  of  courts  to  abrogate  oi-dinances,  215,  217. 
Validity  of  ordinance     favoring  competing  street-rnilway  company 
voted  for  by  stockholder  as  member  of  municipal  board.  a98. 
Power  to  change  grade,  location,  and  crossings  of  railroads  in  streets,  843. 
Power  to  limit  us«  of  street  to  company  having  perpetual  franchise,  fl99. 
Recovery  by  municipality  over  against  street  railway  for  damages  result- 
ing from  defective  track,  282,  2(j5,  n294. 
Right  of  municipality  to  intervene  in  foreclosure  proceedings  to  enforce 

forfeiture  of  street-railway  fnuichise,  ollS. 
Right  to  grant  joint  use  of  street- mil  way  tracks,  n287. 
Must  l)e  authorized  by  legislature,  n287. 
To  intervene  in  foreclosure  proceedings  against  street  railway  to  en- 
force forfeiture.  all8. 
To  know  character  of  proposed  tracks  of  street  railways.  a99. 
Unauthorized  assignment  of  franchise  by  municipality  may  be  validated 

by  legislature,  nl82. 
What  acts  or  transactions  by  municipalities  are  authorized,  rule  fordeter- 
termiuiug,  nlOO. 

JTZIQIjIOENOE.    See  Injuries  akd  Collisions,  Street  Railways. 

Driver  of  street  car  is  not  necessarily  negligent  in  looking  to  see  signals 
of  passengers,  </255. 

Driver  of  car  conversing  with  passenger  and  not  observing  track  is  negli- 
gent, a256. 

Negligence  in  operation  of  street  railways  is  a  question  for  jury.  239,  240. 

Negligent  8))eed  of  street-railway  cars,  requisites  of  proof,  «26o. 

Negligence,  how  different  from  wantonness  or  wilfulness,  245. 

Operation  of  street  cars  at  unlawful  speed,  when  unexplained,  is  con- 
clusive of  negligence,  a266. 

Presumption  of  negligence  from  injuries  by  broken  bolt  falling   from 
elevated  road,  w4o3. 

Province  of  jury  in  questions  of  negligence  and  contributory  negligence 
(see  Jury).  a2r3. 

Running  traction  or  electric  cars  at  full  speed  around  corners  is  gross 
negligence.  a255. 

Street-railway  cars  following  vehicles  on  track,  at  reasonable  distance  and 
speed  is  not  negligence,  a2oo. 

Contributory  negligence.     Attempt  to  cross  track  with  loaded  wagon  and 
street  car  in  sight,  «262. 

Child  playing  in  street  is  not  contributorily  negligent  to  injury  by 
street  car,  «264. 
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Contributory  negligence  is  OYercome  by  defendant's  want  of  ordinaiy 

care.  244. 
Driviug  on  street-railway  track  is  not  per  u  contributory  negligence, 

a262. 
Nor  is  presence  on  track  at  place  other  than  street  crossing.  a262. 
Driviug  towards  track  on  down  grade  with  defectively  equipped 

wiigon,  a262. 
Driving  vehicle  at  unlawful  speed  may  be  contributory  negligence, 

a2(>2. 
And  turning  of  vehicle  suddenly  across  track  without  looking  for 
cur,  a265. 
Failure  to  stop,  look,  and  listen  in  crossing  street-railway  tracks,  a363. 
Failure  of  party  familiar  with  o))eratiou  of  street  railway  to  avoid 

danger  from  npproiiching  ear,  a263. 
Indifference  of  pei*son  injured  to  sounding  of  bell,  a363. 
Indifference  to  approaching  car  as  evidence  of  contributory  negli^ 

gence,  246. 
Presence  on  street- railway  track  at  place  other  than  a  crossing  is  not 

contributory  negligence.  a262. 
Taking  chances  to  escape  car  in  crossing  crowded  street  may  be  con- 
tributory negligence,  ^255. 
Trespassing  u{X)n  street-railway  tracks  before  approaching  cable  train 

may  be  contributory  negligence,  250. 
Imputed  negligence.     Failure  of  parent  to  care  for  infant  of  tender  years 
playing  on  railway  tracks,  a264,  a265. 

NOTIOB. 

,        Of  unrecorded  deed  of  right  of  way.  sufl3ciency  of  notice  of,  a716. 

Statutory  notice  in  Connecticut  of  action  against  corporation  for  personal 
injuries,  a289. 
Waiver  of  such  notice,  conduct  of  president  not  constituting  waiver, 
a289. 

NUISANCES.    See  Indictmbnt  of  Railroads. 

Railrotids  in  streets  as  public  nuisances,  see  Railroads  in  Streets,  l2n>icT- 

MENT. 

Abutments  of  elevated  road  in  street  are  not  public  nuisance,  885,  892. 

Construction  of  railroad  in  street  at  a  dangerous  height  is  a  nuisance,  nM. 

Elevated  road  when  lawfully  authorized  cannot  be  regarded  as  nuisance, 
860.  362. 

Legislature  may  declare  a  thing  a  nuisance,  although  same  not  such  in 
ract.  n35. 

Legislative  power  to  authorize  nuisance— Measure  of  legislative  author- 
ity. n35. 
Legislative  authority  for  nuisance  does  not  affect  private  interests, 
n35. 

Municipality  cannot,  without  legislative  sanction,  authorize  a  nuisance, 
nU. 
Measure  of  municipal  discretion  in  authorizing  a  nuisance,  n35. 

Negligent  construction  or  operation  of  railroads  in  streets  is  a  nuisance, 
7*34. 

OBSTRUCTIONS     In  streets,  diminishing  abutters'  right  of  passage,  see 
Abutting  Owners. 

ORDINANOES.    See  Municipal  Corporations. 

PASS.     Nature  of  covenant  to  issue  pass  to  grantee,  in  deed  for  right  of  war, 
710,  716. 

PERSONAL  IN  JURIS  8.    See  Injuries  and  Collisions. 
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R.  Cas.     J 

PliEADINa  AND  PBAOTIOB. 

Bill,  gufflclency  of,  in  nction  'by  abutter  to  restrain  operation  of  road  in 

Ht'reet  and  to  remove  obstruction,  170. 
Bill  to  restrain  construction  of  railroad  in  streets,  brought  by  several 

nanies.  cannot  be  maintoined  where  part  only  have  suftered,  172. 
Complaint,  essentials  of,  in  action  to  restrain  construction  of  railroad  in 

street  because  of  violation  of  lerms  of  grant,  a27.  .      ,,  _^   ««« 

In  action  for  damages  resulting  from  construction  of  railroad,  ooo, 

To^show  jurisdiction  of  federal  courts  over  controversies  for  land 
received  under  United  States  land  grants,  621,  ^. 
Right  of  abutter  in  action  for  damages  against  railroad  in  streets  to  have 

issues  framed  on  questions  of  damages  (New  York  Code).  a3«l. 
Variance  between   pleading   and  proof  in  action  for  injuries  by  street 
railways  (Ohio  statute),  a268. 
PBBSUBIPTION.    As  to  dedication  of  land  to  public  use,  see  Strebto 
AND  Highways. 

PUBIJO  laAND  liAWS. 

What  comprehended  in  term,  566, 

QUO  WAKRANTO.  ^  *    -  , 

Will  lie  at  instance  of  sovereign  power  to  enforce  ground  of  forfeiture 
of  charter  or  franchise,  nl20. 

raHiROAB  oombsissionbrs. 

Power  of.  under  Massachusetts  statute  to  order  maintenance  of  crossings, 
660,  663. 
HAILROAD  OOBfiPANT.    See  Railroads  in  Strkbtb. 

Adverse  possession  by,  what  will  amount  to,  o716. 

Railroad    chartered  by  congress  may  maintain  adverse  possession 
against  all  persons  except  ihe  state,  701,  707. 
Cannot  refuse  carriage  facilities  to  one  of  two  competing  telegraph  com- 

Conveyance  by,  of  land  received  under  grant,  reservations  therein,  661, 
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County  bridge,  use  of.  by  railroads  under  proper  authority,  a28. 

Damage  by  railroad  to  propertv  adjoining  right  of  way— liability,  679. 

Deed  by  railroad  reserving  right  to  prospect  in  land  conveyed  for  min- 
erals, title  conveyed.  558. 

Implied  powers  of  railroad  companies,  a717. 

May  be  indicted  for  maintaining  public  nuisance,  a70. 

May  use  land  acquired  for  purposes  not  inconsistent  with  objects  of  com«^ 
Mny  although  not  directly  for  railroad  purposes,  a717. 
Teraponiry  letting  of  interior  of  arches  of  bridge  for  puposes  of 

Pennsylvania— organization  of  railroads  under  Railway  Act,  April  4, 1868, 

Act  May  31,  1887,  authorizing  railroads  to  elevate  or  depress  track  in 
cities,  construction  of  act,  401,  405. 
Purchase  by  railroad  of  all  subjacent  strata  but  coal  (Railway  Clauses  Con. 
^sSld^tion^Act  1845.  8  &  9  vfct.  c  20,  §§77-85)  a717. 
Riffht  of  company  to  construct  road  accordmg  to  its  own  plans.  668. 
Right  of  railroad  to  restrain  establishment  of  harbor  lines  upon  Unda 

claimed  by  road,  rt716.  .      ,       -     .,      ^      iqo 

Riffht  of  street  railway  to  cross  tracks  of  railroad.  nl89. 

Tracks  of  railroad  may  be  crossed  by  street  railway  without  C5om- 
pensation,  181,  187,  188. 
1  <N.  B.)  A.  &  E.  R.  Cas.— 48 
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RAHjROABS  in  STRBBTS.   See  Abuttiko  Owner  ;  Railroad  Compact. 

Additional  servitude  to  etreete,  86. 

Approaches  to  bridge  us  additional  servitude,  S6. 
Coal  bouse  and  hoisting  appanitus  are  additional  burdens,  52,  59. 
Commercial  railroads  are  additional  burden  to  street,  nSl,  n65. 
Entire  obstruction  of  travel  to  abutter's  premises,  a61. 

Abutter  entitled  to  compensation  (see  Abutttno  Ownebs), 
n3i. 
Question  of  ownership  of  fee  of  street,  n31,  n32. 
Conflicting  adjudications  as  to  additional  servitude  of  steam  rail- 
roads, n30. 
Extra  tracks  on  original  grade  are  not  additional  burdens,  53,  60. 
Side  tracks  are  not  an  additional  servitude,  52,  58,  60. 
Track  of  commercial  road  imposes  additional  burden,  n65. 
What  constitutes    additional    burdens    resulting  from  railroads  in 
streets,  58. 
Modern  judicial  tendency  upon  the  question,  n46. 
Authority  to  use  streets  duly  given  is  a  binding  contract  if  acted  upon,  a26. 
Authority  to  lay  track  in  street  does  not  authorize  destruction  of  public 
passage  therein,  16,  28.  a26. 

Injunction  will  lie  to  prevent  such  destruction,  16,  25. 
Legislatures  may  delegate  to  municipalities  control  over  streets  re- 
specting railroads  therein  (see  Legislature),  29. 

Limitation  of  control  of  legislatures  over  streets,  39. 
And  may  grant  mlroads  right  to  use  streets  without  municipal 
consent,  ii29. 
Municipalities  when  empowered  may  grant  use  of  streets  to  railroads^ 
(see  Municipal  Corporations),  21,  22,  n29. 

Power  of  municipalities  must  be  clearly  apparent,  nSO. 

Can  be  exercised  only  by  duly  authorized  body,  16,  21» 
n29,  n30. 
Grant  of  right  by  city  oixiinance.  16. 
Grant  cannot  be  arbitrarily  revoked,  a27. 
Municipal   officers  or  board,   without  legislative  authority,  cannot 
grant  use  of  streets  to  railroads,  7i80. 

Mayor's  permit,  when  insufficient,  16,  21. 
Municipality  nor  company  are  liable  in  damoges  for  mere  inconveni- 
ence  where  road  is  constructed  on  grade  of  street,  n33. 
Exclusive  and  perpetual  privileges  may  be  granted,  n48. 

Such  grant  must  be  expUcitely  authorized  by  legislature,  ii48. 
And  cannot  be  inferred,  a46,  «48. 
Permanent   use  of  streets  by  solid  embankments,  as  approach  to 
bridge,  36. 
Injunction  abating  same,  when  mandate  will  be  withheld,  86,  48. 
Freight,  carrying  of  in  street,  as  imposing  additional  servitude,  43. 
Misuse  of  street  by  railroad,  distinction  between  misuse  and  appropria- 
tion, a63. 
Municipality  cannot  multiply  railroad  franchises  to  the  obstruction  of 

other  travelers,  n48. 
Municipal  control  of  railroads  in  streets,  Pennsylvania  rule.  n49. 
Municipal    power  to  grant   railroads  exclusive  und  permanent  use  of 
streets,  86. 

Limibition  of  municipal  power,  39. 

Power  to  change  grade,  location,  and  crossing  of  tracks,  343. 
Nuisance— Construction  of  milroad  at  dangerous  height  is  a  nuisance,  fi34. 
Negligent  construction  or  operation  of  road  is  a  nuisance,  n34. 
Obstructing  travel  in  street  by  railroad  is  a  nuisance.  n34. 
Obligation  of  care.    Must  prevent  as  far  as  (possible  accidents  and  in  juries, 

a68. 
Not  liable  for  fric^htening  horses  by  ordinary  noise  of  engine  and  cars,  o09l 
Liability  under  statute  for  uusignaled  approach  of  train.  a69. 
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Obligation  continues,  although  tracks  are  laid  on  an  embankment, 

Hounding  whistle  causing  fright  of  horses,  a68. 
Unnecessary  blowing  of  whistle,  or  passage  of  steam  causing  injuries, 
£169. 
Obstructing  travel,    Peualtj  for  obstructing  travel  beyond  stated  peiiod, 
a68. 
May  be  indicted  as  for  maintaining  public  nuisance,  o70. 

No  defense  that  company  directed  that  obstruction  should  not 
contiuue  an  unreasonable  time,  all. 
Indictment  for  obstruction  of  travel— SufSciency  of  indictment,  aUS. 
Will  not  lie  when  company  is  in  hands  of  receiver,  o71. 
Private  steam  railroad  iu  streets,  a45. 
Power  to  authorize,  a45. 

Wben  exclusively  for  private  use,  are  unlawful,  n47. 
Right  duly  acquired  cannot  be  questioned  by  abutter  in  action  of  eject- 
ment, n29. 
Side  tracks  do  not  constitute  additional  burden,  52,  58,  60. 
Steam  motors  impose  no  additioual  servitude  to  streets,  nil. 
Steam  railroads  cannot  be  authorized  to  use  streets  exclusively,  nd2. 
Tracks  cannot  be  arbitrarily  forfeited  to  use  of  muuicipality,  a28. 
Violation  of  terms  of  grant,  essentials  of  complaint  to  forfeit  franchise, 
o27. 

RAILS.    See  Tracks. 

RBFBRBNOB. 

Compulsory  reference  in  action  by  abutter  to  take  testimony  as  to  value 
of  easement  and  property  and  rental  loss  (New  York  Code),  a872. 


Of  charters  and  franchises.    See  Chabteb,  Franchisb. 

RB8SRVATIONS. 

In  land  grants.    See  Land  Giiantb. 

RBSUIiTINQ  BBNBFITS.    See  Abutting  Ownbb. 

Resultiug  beuefits  to  abutter  from  construction  of  road,  al71,  a874,  n882. 
All  resulting  beneiits,  general  or  special,  to  rental  or  fee  values,  are  to 

be  considered,  n383. 
Benetits  resulting  from  construction  should  be  deducted  from  total 

damages,  ;i67. 
Facts  slirowing  enhanced  value  as  set  off  against  damages,  a64. 
Increase  in  value  of  property  as  diminishing  damages,  ;^3. 
Judicial  knowledge  as  to  benehis  conferred  by  opemtion  of  elevated 

roads,  a374. 
Not  deducted  from  damages  caused  by  construction  of  elevated  road, 

w382. 
But  to  be  considered  in  ascertaining  whether  there  are  any  dam- 
age«,  n383. 
Offsetting  benetits  against  consequential  damages,  a874. 
Sf^ecial  and  general  resulting  benetits,  consideration  of,  a874. 
Where  no  injury  bus  been  done  by  construction  no  recovery  can  be 

allowed.  n67. 

BIOHT  OF  WAT.    See  Railroad  Company. 

Abandonment  of  easement  of,  evidence  of  abandonment,  664,  666,  a667. 

Rights  of  subsequent  purchaser,  a667. 
Grant  of,  through  public  domain,  nature  of  right  granted,  a6d8. 

Implication  as  to  width  of  way  granted,  a683. 
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RIQHT  OP  WAY'-Continued, 

By  purchase.  Acceptance  of  grant,  retention  of  conyeyance,  estoppel  of 
company,  a718. 
Conlract  for  deed  of  right  of,  way  fraud  in  procuring  same,  equity 
Jurisdiction,  086. 
Specific  performance  of  fraudulent  contract  will  not  be  decreed, 
686.  691. 
Admissibility  of  parol  evidence  to  impeach  contract,  686.  694. 
False  representations  as  to  intention  and  to  facts  in  procuring 
contract,  distinction,  693. 
Deed  of  right  of  way,  delivery  of,  what  constitutes,  710,  714. 
Grantee's  rights  thereunder,  681. 

£ffect  upon  grantor,  right  to  a  way  of  necessity,  660,  661,  664. 
Release  thereof.  664. 
Conditions  in  deed,  failure  to  comply  therewith,  adverse  poesesBion 
against  company,  a718. 
Breach  of  condil ions  subsequent,  right  to  damages,  a717. 
Covenant  running  with  land,  agreement  to  issue  pass  in  oon- 
sidenition  of  right  of  way.  710,  716. 
Liability  thereon  of  purchaser  of  road,  710,  714. 
Special  description  in  deed  construed  to  convey  easement  only, 
664.  666. 
Grant  in  deed,  of  right  to  temporarily  use  land  adjoining  right  of  way 

granted  to  company,  effect,  668. 
Grant  of  *'  use"  of  land  as  warranting  permanent  appropriation.  680. 
Liability  of  compnny  for  expense  of  moving  building  from  purdiased 

right  of  way.  688. 
License.  Acquisition  of  right  of  way  by  license,  proof  of,  701,  707. 
Piesumption  of  license  from  occupancy,  701,  707. 
Excuses  acts  properly  done  thereunder,  n728. 
Parol  license  cannot  ripen  into  permanent  interest  in  land,  n728. 
Is  void  if  granting  permanent  easement,  n728. 
Will  protect  licensee  from  all  damages,  n728. 
Occupation  under  parol  license,  right  of  company  to  re-enter 

after  abandonment,  a667. 
Right  to  revoke  license,  n728. 
Option  of  purchase  in  lease  of  land  to  railroad,  specific  performance, 

718,  723. 
Railroad  not  trespasser  when  entering  land  and  operating  under  license, 

n728. 
Release  of  easement  to  owner  of  fee,  what  will  operate  as  release,  a668. 
Unrecorded  deed  of  right  of  way,  sufficiency  of  notice  of  existence  of,  a716. 

SIONALS.    See  Injuries  and  Collisions,  Railroads  in  Streets. 

STATUTES.    Statutes  in  aid  of  land  grants  to  i-ail roads.    See  Land  Grants. 

STRSETS.  See  Abutting  Owner,  Municipal  Corporations,  Rail- 
road in  Strebts,  Street  Railways. 

Additional  servitude  to  streets,  principal  test  is  volume  of  traffic,  not 
method  employed  in  same,  a48. 

Electricity  in  streets,  when  used  lawfully  and  harmlessly,  cannot  be  re- 
strained, 307. 

Fee  of  street,  how  far  determinative  of  abutter's  right  to  danmges  for  occu- 
pation, 7281,  7t32,  n50. 

Repair  of  streets  by  street  railways  under  terms  of  franchise.  See  Street 
Railways. 

STREET  RAILWAYS.  See  Abutting  Owner,  Municipal  Corporations. 

Are  a  legitimate  use  of  the  street,  72,  81,  181,  185,  186. 
I^ew  York  doctrine,  ?il03. 
Are  additional  servitude  to  streets  when,  nl03. 
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STRBBT  BJULWAYB— Continued, 

Are  not  additional  servitude  when  properly  constructed  and  oper- 
ated, nlOS. 
Are  improved  methods  of  facilitating  travel,  but  not  additional  servi- 
tude, 206. 
Change  of  motor  power  from  horse  to  electricity  does  not  add  to  ser- 
vitude, 174. 
Electricity  as  motive  power  does  not  constitute  new  servitude,  199, 
205. 
Abandonment  by  non-user  of  right  to  occupy  street,  132, 141. 
"  Any  road  or  highway  extending  "  in  charter,  construed,  182,  142. 
Are  subject  to  constant  control  of  authority  which  granted  franchise, 

n220. 
Bridges,  use  of  county  bridge,  consent  of  authorities  necessary,  a218. 
Kiffht  of  authorities  to  withdraw  consent,  a218. 
Validity  of  consent,  a218. 
Toll  bridge  as  part  of  highway,  209,  210. 

Use  of,  by  street-railway  company,  209,  210,  214. 

Does  not  constitute  exercise  of  right  of  eminent  domain,  209. 
Interference  by  bridge  company  with  construction  of  rail- 
way, 209. 
Cable  caro,  greater  care  essential  in  operating,  than  in  operating  horse 

cars,  a256. 
Change  of  grade  of  street,  liability  for,  al70. 

Change  of  grade,  obstructing  access  to  abutting  premises  liability,  201. 
Fiiilure  of  ordinance  allowing  change  to  impose  liability  for  dam- 
ages, al71. 
How  affects  statutory  liability,  al71. 
What  constitutes  conformation  to  cbauge  of  grade,  al71. 
Charter,  construction,  limitation  of  right  to  occupy  street,  182. 
Conflicting  rights  of  rival  cbmpanies,  wbeu  injunction  will  issue,  at98. 
Consent  of  municipality  as  affecting  right  to  construct  road,  a97. 
Contracts,  trackage  agreement,  effect  upon,  of  city  ordinance,  a229. 
Specific  performance  of,  when  will  be  enforced,  222. 
Rights  under  agreement  to  temporarily  use  trucks  at  crossing,  a229. 
Use  of  electricity  not  a  **  use  of  steam  "  within  prohibitions  of  con- 
tract restricting  rapid  transit,  224. 
Consent  of  property  holders  to  construction  of  road,  858. 
Equitable  interference  in  aid  of  municipal  consent  obtained  unfairly,  al98. 

In  controversy  between  rival  companies,  184,  161. 
Exepiption  from  usscssment  for  grading,  paving,  mticudamizing,  filling,  and 

planking  not  an  exemption  from  assessment  for  widening  streets,  7)294. 
Franchise  (see  Franchise)  to  operate  cars  **in  streets  or  highways"  in- 
cludes bridges,  211. 
Equitable  interference  with  impairment  of  frabchise  by  municipality, 

(Indiana  act  1861)  a99. 
License  merely  is  not  a  franchise,  nl20. 

Construction  of  license,  how  determined,  160. 
Forfeiture  of  franchise  (see  Franchise),  cause  of.  can  be  enforced  by 
direct  judicial  proceedings  only,  nl20. 

Conditions  subsequent  as  to  time  of  construction  of  road  as 

ground  of  forfeiture,  all8. 
Municipal  officers  cannot  arbitrarily  adjudge  forfeiture,  nl21. 
Regrant  of  franchise  to  third  i>arty  does  not  work  forfeiture,  105, 
Sovereii^n  power  can  alone  proceed  to  forfeit,  nll9. 
Or  waive  cause  of  forfeiture.  7*119. 
Ordinance  granting  privileges  after  liability  to  forfeiture  is 
waiver  of  same,  106. 
Valid  judgment  of  forfeiture  is  strictly  a  judicial  act,  nl21. 
Will  be  adjudged  only  upon  substantial  violation  of  franchise, 
nl20. 
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PossessioD  of  street  under  grant,  sufficient  evidence  of  owneiship  of 

franchise,  106. 
Validity  of  franchise,  when  may  be  collaterally  attacked,  all9. 
Freight,  right  of  street  railways  to  tninsport  freight,  nl08. 
Frightening  of  horses,  admissibility  of  evidence  concerning,  a266. 
Higtiways,  street  railways  are  an  additional  servitude  upon  country  roads^ 
190. 
Consent  of  township  authorities,  138.  191,  193. 
Consent  of  all  local  authorities  on  route  essential.  191, 196.  al97. 
Injunction  restraining  unlawful  construction,  al97. 
Effect  of  failure  to  record  consent,  138,  147. 

Certificate  of  consent  as  prima  facie  proof  of  validity,  188^ 
147. 
Consent  of  township  authorities  under  Pennsylvania  statute,  191. 
Consent  is  not  binding  upon  private  abuttera,  191,  194. 
Presumption  as  to  regularity  of  township  meeting  giving  oonsent^ 

183.  148. 
Township  books  as  evidence  of  action  of  authorities.  194. 

Essentials  of  township  records  as  to  consent.  195. 
Riglit  of  railways  to  diverge  from  highway,  public  acoommodation, 
al98. 
Indiana  Act  of  1861  conferring  perpetual  corporate  existence  upon,  a99. 
Injunction  lies  to  prevent  destruction  of  right  of  way,  117. 
Injunction  restraining  unlawful  construction,  al97. 

What  will  estop  abutter  to  sue  out  injunction,  191. 
Joint  use  of  tracks  by  street  railways.     See  Tracks. 
Liability  for  improper  const  ruction* or  use  of  itxad.  207, 
Lien  by  city,  in  favor  of  aid  bonds,  on  paving  done  by  railway  company, 

a288. 
Limitation  of  right  to  occupy  street,  140. 
Mandamus  to  compel  mayor  to  approve  permit  to  construct  tracks  when 

company's  right  is  uncertain,  a99. 
May  take  franchise  extending  beyond  corporate  existence,  72,  78,  80,  94, 
nl02. 
Such  grant  must  be  strictly  construed,  nl02. 
May  take  irrevocable  easement  in  street,  96. 
Michigan  general  law  for  organization  of  street  railways,  88. 

Construction  of  act,  86,  88. 
Municipal  control.    Authority  of,  to  impose  restrictions  and  conditions 

upon  company  (see  Municipal  Corporatiomb).  n349. 
City  council  conclusively  controls  question  of  necessity  of  street  railway, 
167. 
Consent  of  municipality  as  affecting  right  to  construct  road,  a97. 
Consent  essential  in  Michigan,  72.  91.  93. 
Construction  of  "may  "  in  statute  allowing  such  consent,  a98. 
Petition  by  landowners  for  such  consent,  a98. 
Agents'  authority  to  sign  petition,  a98. 
Failure  of  ordinance  granting  consent  to  change  grade  to  impose  lia- 
bility for  damages.  al71. 
How  affects  statutory  liability,  al71. 
Grant  of  privilege  without  charter  authoritjr,  124,  128. 

Subsequent  legislative  grant  of  authority  to  municipality,  effect, 
124,  129. 
Grant  of  right  to  extend  tracks,  when  not  limited  to  area  specified, 

a99. 
M  'nicipality  cannot  arbitrarily  rescind  grant.  a219. 
Mtrii'-ipality  cannot  destroy  public  passage  by  authorizing  railroads 

in  streets,  16.  28. 
Municipality  may  remove  tracks  if  necessary  to  build  culvert  under 
street,  n22l. 
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Ordinances.    Action  under  invalid  ordinance  estops  city  from  denying 
its  validity,  110. 

Municipality  estopped  to  enforce  invalid  ordinance,  180. 
Ordinance  respecting  railways  must  be  reasonable,  a220. 
Publication  of  ordinances  in  California,  111. 
Validity  of  ordinance  grunting   franchise   presumed  from  long 

recognition,  105. 
Validity  of  ordinance  in  favor  of  competing  company  voted  for 
by  stockholder  member  of  municipal  board,  a98. 
Power  to  allow  double  fare  for  prescribed  ilistance,  a220. 
Power  to  authorize  double  track,  a220. 
Power  to  gram  use  of  streets,  71. 
Power  to  grant  franchise  for  term  beyond  corporate  life  of  grantee, 

72.  80. 
Power  to  limit  use  of  stteet  to  company  having  perpetual  franchise, 
a99. 

Power  of,  in  Michigan,  to  grant  perpetual  use  of  streets,  72. 
Hight  of  municipality  to  know  character  of  proposed  tracks,  a99. 
Nature  and  duration  of  rights  granted  street  railways,  how  determined,  71. 
negligent  speed.     Requisites  of  proof  (See  Negligence),  a265. 

Not  negligence  for  cars  to  follow  vehicles  on  track  at  reasonable  dis- 
tance and  speed,  a255. 
Driver  conversing  with  passenger  and  unobserving  track  is  negligent, 

a256. 
Driver  is  not  negligent  in  looking  to  see  signals  of  passengers,  a255. 
Operation  of  cars  at  unlawful  speed  when  unexplained  is  conclusive 

of  negligence,  a266. 
To  run  traction  or  electric  cars  around  comers  at  full  speed  is  negli- 
gence, a25o. 
Obligation  to  keep  track  and  street  in  repair,  (See  Repair  of  Tracks, 

Post)  n292. 
Occupancy  of  street  by  more  than  one  company,  Pennsylvania  statute, 

a97. 
Operator  must  be  watchful  to  see  that  a  way  Is  clear  (see  Injuries  and 
Collisions),  9i281. 
Not  bound  at  common  law  to  sound  gong  except  at  crossings,  n281. 
Not  sufficient  care  for  gripman  at  curves  to  merely  sound  alarm,  n281. 
Passengers — injury.    (See  Injuries  and  Collisions.)    Conductor  must 
know  when  he  starts  car  whether  passenger  is  in  position  of  danger, 
a260. 
Pennsylvania  statute  prohibiting  occupation  of  streets  by  several  compa- 
nies, effect,  al89. 
Pennsylvania  general  street-railway  law,  1878  and  1889,  192. 

Does  not  refer  to  country  roads,  193. 
Powers  and  rights  of,  under  Michigan  Tram-railway  Act,  94. 
Provisions  in  legislative  charter  to  railways  as  conferring  authority  on 

municipalities  to  controVsume,  a97. 
Repair  of  tracks  and  streets.    Obligation  to  keep  track  and  street  adjoining 
same  in  repair,  282.  284,  a286. 
Obligation  to  repair  not  an  obligation  to  construct  new  pavement, 
71293. 
Liability  of  obligation  is  continuous,  rt286. 

Irrespective  of  charter  requirements,  n293. 
Extends  to  entire  roadbed,  n293. 

Cannot  be  compelled  to  repair  portions  of   street  not 
occupied,  n293. 
Company. not  trespasser  for  repairing  beyond  line  of  track,  a287. 
Enforcement  of  obligation  to  repair,  a291. 

Imposition  of  additional  burden  on  company  increasing  expense  of 
repair,  rights  of  compan}',  ^286. 
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BTRBBT  RAILWAYS^Cantinued. 

Intention  of  municipality  to  charge  company,  sufficiency  of  ordi- 
nance, a291. 

Liability  of  abutters  for  repairs  cannot  be  enforced  until  remedy 
agniust  company  is  exhausted,  a289. 

Liability  of  company  for  original  paving  under  Pennsylvania  statute* 

Reasonableness  of  demands  upon  company  is  question  for  jury,  a291. 
Right  of  municipality  to  compel  repair  of  streets  (See  Municipal  Cob- 

PORATioNs),  a286. 
Recovery  by  city  over  against  street  railway  for  damages  resulting  from 
defective  track,  282,  285.  n294. 
Joint  action  against  £ity  and  company,  judgment  over  against  com- 
pany by  city,  (Texas  statute),  282,  285. 
Right  of  rival  compuiiies  in  public  highways,  138,  160. 
Right  to  cross  tracks  of  steam  railroad,  nlo9. 

Right  the  same  as  that  of  other  travelers,  nl90. 
Conipensation  for  crossing  unnecessary,  181,  187. 
Right  to  extend  tracks  into  adjoining  county,  132. 
Right  to  use  of  streets  not  superior  to  that  of  citizens,  a253. 
Ringing  of  gong  as  evidence  of  degree  of  care  in  operating  cars,  240. 
Second  grant  of  franchise  in  street  as  affecting  previous  grant,  235. 
Superior  right  of  passage.     In  public  streets.  a253. 
Statutory  regulations  concerning.  n280. 
Have  no  exclusive  right  of  passage  in  street,  n279. 

Except  to  part  of  track  actually  used  by  cars  in  transit,  n283.. 
Nor  at  railroad  crossings,  n281. 
Nor  at  street  intersections,  a259. 
Take  easement  in  streets,  under  grant  of  right  to  use  same,  92. 
Take  under  charter  only  rights  actually  conferred,  105. 
Tracks  of  street  railways.     See  Tracks. 
Turnpikes,  street  railways  upon.    See  Turnfikbs. 

Unauthorized  construction  of  road,  unobjected  to,  will  work  estoppel  of* 
abutter's  right  to  injunction,  191. 

TAX. 

Upon  elevated  railroads  in  behalf  of  municipality  for  use  of  streets,  (New 
York  statute),  409,  421. 

Effect  of  legislative  direction  as  to  mode  of  pavment,  4(M),  423. 
Damages  paid  by  owners  cannot  be  counterclaimed  against  city,  410, 

440. 
Liability  of  lessee  under  New  York  Rapid  Transit  Act  1875  to  pay 
future  percentages  to  city,  410,  439 
Lessee  accepting  and  making  payments  under  provisions  of  act, 
409. 
Right  to  recover  back  percentages  voluntarily  paid.  410,  440. 
Waiver  of  invalidity  of  statute  requiring  compensation  to  city,  409. 42ft. 
Payment  and  acceptance  of  privileges  as  constituting  waiver, 
409,  426. 

TAXATION. 

By  state,  of  lands  granted  it  by  United  States  in  aid  of  railroad,  as  affect 
ing  reservations  m  ^nint,  529. 

Of  lands  granted  in  aid  of  railroads,  failure  to  discriminate  between  min- 
eral and  non-minenil  lands,  a594. 

Of  lands  granted  to  railroads,  failure  of  officers  to  designate  mineral  and 
n on -mineral  lands,  a594. 

TELEGRAPH   AND    TELEPHONE    COMPANIES.      See  Elbctric 

Street  Railways. 
Are  under  no  obligations  to  protect  themselves  from  conduction  against, 
trolley  companies,  296,  312. 
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TBLBGRAPH  AND  TBLEPHONXI  OOMPANTBB—OanHnued, 

Can  recover  of  trolley  line  for  expense  of  erecting  higher  poles  made 
necessary  by  trolley  wires,  296,  802. 

Caunot  recover  of  electric  car  companies  for  damages  caused  by  induction, 
295,  302,  a826. 

Duty  of  trolley  company  to  ruard  wires  from  possible  contact  with  cross- 
ing telephone  wires,  829,  888. 

Have  no  exclusive  right  to  use  of  electric  appliances  upon  streets  over 
which  wires  are  run,  /i827. 

Liiwf  ul  and  harmless  use  of  electricity  by,  cannot  be  denied,  807. 

May  recover  of  electric  car  companies  for  damages  caused  by  conduction, 
295.  805,  810.  nS2Q. 
Such  injury  is  not  damnum  db$gue  ir\furia,  812. 

Not  bound  to  obviate  effects  of  conduction,  812. 

Rights  of,  against  electric  car  company,  for  expense  of  erecting  higher 
poles  made  necessary  by  trolley  line,  295.  802. 

Right  to  use  ground  for  conductmg  electric  currents,  805. 

TRACKS. 

Commercial  railroad  tracks  in  street  impose  additional  burden,  n86. 
Defective  track  of  street  railways  as  causing  injuries.    See  Injubibb  aivd 
.    Colli  siONB. 
Extra  tracks  of  railroad  in  streets,  on  original  grade,  are  not  additional 

burden,  58,  60. 
Injunction  will  not  He  to  control  location  of  street-railway  tracks,  172, 

174. 
Municipal  consent  to  route  not  essential  preliminary  to  application  for 

location  of  tracks,  al76. 
Municipality  must  determine  number  of  tracks  in  street,  and  where  to  be 

laid.  al76. 
Public  may  use  same  as  part  of  highway,  a258. 
Repair  of  tracks,  recovery  by  city  over  against  street  railway  for  damages 

resulting  from  defective  track,  282.  285,  n294. 
Rights  under  agreement  to  temporarily  use  tracks  at  crossing,  a229. 
T-rails.  use  of,  by  street  railway  company,  172,  174.  nl77. 
Does  ript  establish  commercial  character  of  road,  172, 175. 
May  be  used  if  do  not  materially  obstruct  passage  in  street,  nl78. 
Vehicles  may  travel  upon  tracks.  n282. 

But  must  give  way  to  approaching  cars,  a258. 
OroBsing  of  tracks  by  street  railways,  special  damage  for,  al89. 
Right  of  street  railway  to  cross  tracks  of  steam  railroad,  nl89. 

Crossings  at  grade  without  material  injury  requires  no  compen- 
sation. n288. 
Have  no  superior  right  of  passage  at  such  crossings,  n281. 
Right  to  cross  such  tracks  same  as  that  of  other  travelers,  nl90. 

Compensation  therefor  is  unnecessary,  181,  187. 
Use  of  tracks,  by  another  company  at  crossing  under  agreement, 
a229. 
Joint  use  of  tracks.    Compensation  therefor  must  be  made,  n287. 
Com  pen  »it  ion,  how  ascertained  and  fixed,  n288. 
Eminent  domain  proceedings  arc  proper  method  to  secure  such  use, 
»289. 
Police  power  as  sufiicient  to  give  authority  for  same,  n288. 
Legislature  may  authorize  joint  use  under  reserved  power  to  alter 

charter.  n286. 
Municipal  power  to  grant  right  to  use  tracks  of  another  company, 
(see  Municipal  Corpokations).  235,  n286. 
Municipalities  must  receive  snch  power  from  legislature,  n287. 
Proceedings  to  appropriate  use  of  tmcks  of  another  company.  230. 
Right  to  joint  use,  Ohio  law  permitting  same,  constitutionality,  280, 
282,  284. 
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TRAOES—  Continued. 

Use  of  tracks  of  horse  railway  by  electric  railway  may  be  authorized. 

Proximity  of  steam-railroad  tracks  to  abuttlDg  property,  danger  of 
tire  as  element  of  damage,  52,  58. 
Side  tracks  to  railroads  in  streets  are  not  an  additional  servitude,  52, 

68,  60. 
Street-railway  tracks  raised  above  pavement  as  element  of  damage  to 
abutter  (see  Abutting  Owner),  166,  168.  a  171. 
Evidence  that  track  was  built  on  prescribed  grade  no  defense,  166. 
Traveler  on  street,  duty  towards  approaching  street  cars.     See  Strbbt 
Railways. 
TRESPASS. 

Action  of,  by  abutter  ;  when  operates  as  consent  to  construction  of  rail- 
road in  street,  £i64. 
May  be  maintained  by  abutter  against  railroad  in  streets  when  he  owns 

fee  of  street,  7i50. 
Quare  elausum  f regit ;  title  necessary  to  maintain,  701,  704. 
TRESPASS  ON  THE  CASE. 

Abutter  may  bring  such  action  against  railroad  in  street  when  he  does  not 
own  fee  of  street,  n51. 
TURNPIKE. 

Character  and  uses,  street  railway  upon,  n3G8. 

Grant  by  company  to  street  railway  to  construct  line  upon  its  road,  199. 
Kighi  of  street  milways  u|K)n  turnpikes,  198. 
Street  railways  upon  turnpikes.    See  Street  Railways. 
ULTRA  VIRES. 

Grant  by  municipality  of  fnmchise  in  street,  to  corporation  unauthorized 

to  take  same,  401.   

UNITED  STATES  OOURTS.     See  Courts. 
VERDICT. 

Conclusiveness  of  verdict  when  evidence  is  conflicting,  a278. 

Peremptory  instruction  refused  where  evidence  conflicts,  a278. 

Special  verdict,  necessity  for  propounding  questions  calling  for  facts 

supporting  verdict,  a273. 
When  disagreement  of  jury  on  certain  points  will  not  afifect  verdict,  a279. 
WITNESS.    See  £yiD£NCB. 
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